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ADDENDA  ET  CORRIGENDA. 


To  the  Memoranda  prefixed  to  Easier  lerm>  54  Geo.  3.,  add  the  following. — 

'Towards  the  latter  end  of  this  term,  Mr.  Seijt.  Vaughan  was  appointed 

'  Solicitor  to  her  Majesty,  in  the  room  of  Mr.  Baron  Richards,' 

Page  42,  Note  (a);  after  posted,  read  <  p.  1 IQ  >*  and  dele  the  words  '  at  uisi  prius,' 

130,  At  the  end  of  the  case  Holroyd  r.  fVkitehead,  for  <  Discharged,*  read 

•  Refused: 
146,  In  the  title  of  the  case,  for  '  Kymre*  read  '  Kymer,* 
184,  In  the  margin,  line  6  from  the  bottom,  for  '  s,  18,'  read  '  s,  28.* 
IQU  In  the  margin,  line  6  from  the  bottom,  for  '  A.,*  read  '  J3.* 
214,  In  the  margin,  line  7,  for  '  100/.,*  read  *  one  hundred  pounds,^  at  full 

length. 
258,  Line  2,  after  Busk  v.  Davis,  insert  as  a  note  of  reference,  '  See  the  re- 
port of  that  case,  2  3f  .  &  S.  39?.* 
274,  After  the  case  of  Rogan  v.  Lee,  insert  as  a  note,  *  But  see  Kenning' 
ton  V.  Anderson,  posted  577,  where  the  court  overruled  this  decision.* 
383,  In  the  margin,  line  5  from  the  bottom,  for  '  defence,*  read  '  point.* 
372,  In  the  margin,  line  4  from  the  bottom,  for  '  noie,*  read  *  not.* 
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CASES 

ARGUED  AND  DETERMINED 

IN  THB 

Court  of  Common  $lea0t 

IN 

MICHAELMAS  TERM, 

IN  THB 

Funnr-FOURTH  year  of  the  reign  of  oeorqe  m. 


Memorandum. 

£arly  in  thb  term,  Mr.  Justice  Gibbs  was  promoted  to 
the  office  of  Lord  Chief  Baron  of  the  court  of  Exchequer^ 
on  the  reagnation  of  Sir  Archibald  Macdonald ;  and  Sr 
Robert  Dallas^  his  Majest/s  Solidtor*General,  was  ap- 
pointed one  of  the  Judges  of  the  court  of  Common  Pleas  in 
Ips  stead.  On  TbrnriJayf  the  18th  of  November,  he  was 
caUed  to  the  degree  of  seijeant  at  bw,  and  gave  rings 
with  the  motto^  ^  mos  et  Ux  i**  and  on  the  following 
dvf,  he  took  hii  seat  on  the  bench. 
tOL  r.  B 


CASES  IN   MICHAELMAS  TERM, 


I8T3.  WHITE  AND   OTHERS,   ASSIGNEES   OF   SHUTTLEWORTH 

''•^^'^  AND  GOODFELLOW,   BANKRUPTSi^  V.  WILKS* 

Tuesday,  Mot.  9. 

A.  purchases  This  was  an  action  of  trover  to  recover  the  sum  of 
ani  a  quantity  of  ^1200,  being  the  vdue  of  twelve  tons  of  linseed  oil, 

oil,  which  was      p^j.^  ^f  ^  larger  quantity  then  standing  in  cisterns  in 

not  to  be  drawn     ^  ._  ^       ^  '^  .  °      _ 

cff,  butbyagree-'the  defendant's  warehouse^  which  the  bankrupts,  pre- 

niafn  tl^^ivwS'  viously  to  their  bankruptcy,  on  the  14th  of  Jan,  1812, 
in  the  defendant's  had  agreed  to  {lurchase  of  the  defendant  through  the 
wWch  A^ was  to  nicdium  of  a  broker ;  but  they  not  being  immediately  in 

pay  a  weekly  rent  want  of  the  oil,  and  it  never  having  been  measured  off,  it 
for  warehouse-  1    1       •      1      1  j  .      .       ,        .  , 

room '  A*s  bill     ^^  agreed  that  it  should  remain  m  the  cisterns  under 

for  the  oil  being  ^^  defendant's  care^  the  bankrupts  payii\s  rent  for  the 
dishonoured,  and  r      r  j  -^o 

he  become  bank-  warehouse-room. 

ffiuoJ  hiSng  "^^  foUovring  are  copies  of  the  invoice  and  sale  note, 
been  severed  and  of  the  bill  of  exchange  drawn  by  the  defendant  on 
SsttSu-  the  bankrupts  for  the  price  cf  the  oa. 

did  not  amount 

to  such  ft  deliveiy  Messrs.  Shuttkworth  and  Goodfellsw. 

as  would  entitle 

the  assignees  of  London^  14 — ^28  Jan.  1812. 

A.  tomaintaift 

trover  for  it.  Bought  of  Mathias  Jrs/is^ 

Twenty  tons  linseed  oil  at  £60     .      .      •     i!l200. 

Mr.  Wilis  holds  the  above  In  cisterns  for  Messrs. 
Sbuttlivfortb  and  Goodfellow^s  accommodation,  charging 
them  li.  per  ton  per  week  rent. 

Landonj  liti  Jan.  1812- 

'  Bought  this  day,  by  {Mrder  of  Messrs.  Sbutt/eworti 
9tod  Goodfelhm>^  of  Mr.  WUhij  twenty  tons  of  linseed 
oil  at  £60  per  ton,  usual  allowance,  to  be  free  delivered 
di  one  month,  and  be  paid  for  in  Aurteen  days,  by  their 
Acceptance  at  four  months. 

S$€pbm  Oeatbj^  Broker. 


IN  THB  FITTT-FOURTH  TX AB.  OP  GEO.  III. 


•£1200.  London,  t^th  Jan.  1812.  J813. 

Four  months  after  date,  pay  to  my  order  one  thou-     White  and 
sand  two  hundred  pounds^  value  received  in  linseed  oil.       Assignees^  &c. 


Matbtas  Wilks.        wJ'Im. 


Messrs.  Sbuttienuortb  and  GoodfittoWf 
Austin  Friar Sm 

The  above  bill  was  presented  and  left  with  the  bank^^ 
rupts  for  acceptance,  but  never  was  accepted  by  them  {a)% 
and  about  ten  days  after  the  presentment,  viz.  on  the 
24th  of  ^n/i  1812,  the  commission  issued.  There  was 
no  actual  delivery  of  the  oil  to  the  bankrupts;  and  the 
plaintifis,  after  the  defendant's  refusal  to  deliver  it  to  them 
as  assigneesjon  their  offering  to  pay  any  rent  that  might 
be  due  for  warehouse-room,  brought  the  present  action. 

At  the  trial,  the  judge,  being  of  opinion  that  there  had 
not  been  a  complete  sale  and  delivery,  nonsuited  the 
plaintifis. 

Mr.  Seijt.  Lens  now  moved  that  the  nonsuit  should 
be  let  aside,  and  a  new  trial  granted.  He  cited  WTsite'- 
bouse  V.  Frost  {i),  which  was  an  action  of  trover  for 
some  oil,  under  circumstances  nearly  similar  to  the  pre>- 
sent.  In  which  the  defence  was,  that  the  oil,  until  mea- 
sured off,  was  not  capable  of  a  separate  delivery ;  but  the 
court  of  iT.J?*  ia  that  case,  held,  that  the  sale  and  delivery 
were  complete,  though  the  oil  had  never  been  drawn  ofi^ 
and  that,  therefore,  trover  was  nuuntainable  for  it. — ^He 
also  dted  Hurry  v.  Mangles  (e^f  where  Lord  Elienborough 
held,  that  the  acceptance  of  warehouse^rent  was  an  exe- 
euted  delivery  and  a  complete  transfer  of  the  goods  to 


■w 


(a)  No  stress,  however^   seemed  to  be  laid  on  this  circum- 
stance. 

(&)  12  East.  $14.  (c)  1  Camp.  452. 

1^2 


1813. 


White  and 

others. 
Assignees,  &c. 

V. 
WiLKS. 


CASES   IN   MICRAfiLMAS  TliRMj 

the  purchaser,  though  they  had  never  actually  been  re- 
moTed  from  the  warehouse  of  the  vendor  («)• 

Lord  Qiief  Justice  Mansfield. — ^I^  trover  for  a 
quantity  of  sugar,  where  the  sale  had  been  agreed  upon^ 
but  there  had  been  no  actual  delivery,  the  court  was  of 
opinion  that  the  action  was  not  maintainable  (3);  and 
certainly  sugar  is  of  a  more  divisible  nature  than  oil. 
The  question  here  is  the  separation^  which  I  think  is 
essential  for  the  support  of  this  action,  and  there 
certainly  has  been  no  separation  of  the  oil  in  ques- 
tion. ^ 

The  other  judges  concurring, 

Rule  refused  (c). 


ifl)  In  Harman  v.  Anderson^  2  Camp.  243,  Lord  Ellen" 
harough  held,  that  the  purchaser  of  soods  having  lodged  an  order 
from  the  vendor  to  deliver  them  with  ttie  wharBnger,  in  whose  ware- 
house they  lay,  in  consequence  of  which  the  latter  transferred 
ihem  in  hts  books  to  the  name  of  the  purchaser,  the  vendor's  risht 
to  stop  them  in  iransitu  was  gone,  and  the  wharfinger  was  bounoT to 
hold  tnem  as  the  agent  of  the  purchaser.-^So^though  no  transfer  be 
made  in  the  books,  provided  the  order  for  delivery  be  lodged  with 
the  wharfinger. 

ib)  His  lordship  alluded  to  a  ease  of  Austin  v.  Craven,  in  which 
this  court  held  that  trover  would  not  lie,  because  no  specific  quan- 
tity of  sugar  had  been  set  apart,  and  accordingly  assumpsit  was  after* 
wards  brought  on  the  contract. 

CO  In  Stonard  v.  Dankinf  2  Camp,  344,  Lord  Ellenhorough 
refused  to  allow  the  defendants,  who  were  warehousemen,  to  set 
up  as  a  defence  in  an  action  of  trover  for  some  malt,  that,  accord- 
ing to  the  usage  of  trade,  a  remeaturing  was  necessary  for  the 
transfer;  they  miving  given  an  acknowledgment  that  th^  held  it 

the  plaiatiflTs  account. 


'Amrsday, 
No^.U. 


ANONYMOUS. 


fiot^>?]ke  Tn  in-  ^^  Serjt.  Best  moved  for  a  rule  to  shew  cause  why 

^nt  plamtiff  to    the  plaintiff  in  this  action,  who  was  an  in£mt.  should 

give  security  for 

costs.  not  give  securty  for  costs.    [Mr.  Justice  /ieaib  asked  if 
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this  could  be  moved  after  issue  joined :  the  secondary  1813. 

certified  that  it  mighty   but  not  after  verdict.3    And  """***' 

he  quoted  the  opinion  of  Mr.  Justice  BuUer  in  Doe  d.    A»«>^ymoo8, 
Selbjv.Alstm{a). 

The  Chief  Justice  observed,  that  the  infant  might  have 
a  good  right  of  action,  and  was  not  to  lose  his  cause  be* 
cause  his  prochein  am  was  not  a  man  of  responsibility. 

Rule  refused  ( £). 


(a)  I  Term  Rep.Agi .  In  that  case  Mr.  Jnstice  Buller  said,  **  There 
are  only  three  instances  in  which  the  court  will  interfere  on  behalf 
of  a  defendant,  to  oblige  the  plaintiff  to  sive  security  for  costs :  the 
first  is,  when  an  in&nt  sues,  tne  court  will  <)blige  his  procAfin  ami, 
or  guardian,  or  #*  >rney,  to  give  security  for  the  costs ;  2.  when  the 
|Jaintiff  resides  abroaa,  in  which  case  the  court  will  stay  proceed- 
ings till  security  u  given  for  coats;  and  3.  where  there  has  been  a 
former  ejectment.*'  This  rule  has  been  extended  to  other  actions 
as  well  as  Hectments.  Vid.  Weston  v.  JV%ther$,  2  Term  Rep.  SI  1. 

{h)  In  2  imtn.  6l.  Anon,  this  court  would  not  compel  the  plaintiff 
to  nve  security  for  costs,  on  the  ground  of  his  being  a  bankrupt,  or 
in  Newgate, 


HODGSON   AND  ANOTHER  V.  TBMPLS.  ^ov^u' 

This   was*  an  action  brought   by  the  plaintiffsi  who  Itisnotsufficient, 
were  malt  distillers,  for  goods  sold  and  delivered  to  contract  fo^  the 

the  defendant ;  and  at  the  trial  before  the  Chief  Justice,  »'«  of  goods, 

^       ,       -—  .  ,.  r        1    ^'^*'  ^"^  vendor 

at  the  sittmgs  after  last  7r//i.  term,  a  verdict  was  found  knew  they  were 

for  the  plaintifis,  with  liberty  to  move  to  set  it  aside,  and  *®  ?}f  applied  tm 

.      r  r     \  an  illegal  purpose, 

enter  a  verdict  for  the  defendant.  unless  he  hare  a 

It  appeared  on  the  trial,  that  the  goods,  consisting  of  J JjfuJ^JJn^'*' 

spirits,  were  delivered  at  a  rectifying  distillery  kept  in  action. 

the  name  of  the  defendant's  brother,  but,  in  fact,  by  the 

defendant  himself^  who  also  kept  a  retail  liquor  shop^ 
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1813. 


HoDGSOu  and 
another 

V. 

Tbmple. 


contrary  to  the  26  Geo.  3.  c.  7S.  s.  54>.  (a)  $  and  that  the 
plaintifis  knew  of  this  circumstance  at  the  time  of  the 
delivery. 

Mr.  Serjt.  Shepherd  now  moved  to  set  aside  the  ver- 
dict)  on  the  ground  that  the  plaintiffs  had  sold  the  goods 
to  the  defendant,  knowing  that  they  were  to  be  used  in 
carrying  on  an  illegal  trade.  He  contended  that,  although 
the  plaintiffs  might  recover  where  they  were  ignorant  of 
the  illegal  intent,  yet  here,  as  they  knew  that  the  bro- 
ther's name  was  only  used  as  a  cloak  for  the  defendant, 
they  were  not  entitled  to  a  verdict* 

But  the  Chief  Justice  said,  **  It  is  not  merely  the  selling 

goods,  knowing  that  an  improper  use  is  to  be  made  of 

them,  but  the  seller  must  have  a  part  in  the  illegal 

transaction,  to  invalidate  the  contract." 

The  other  judges  concurring, 

Rule  refused  (i). 


(a)  Which  enacts,  •*  That  no  |)erson  licensed  to  sell  brandy 
er  other  spirits  by  retail,  or,  selling  brandy  or  other  spirits  by 
retail,  shall  be  the  proprietor  or  owner  of  any  distillery  or  rectifying 
house,  or  have  any  part  or  share  in  any  distillery  or  rectifying  house, 
or  be  in  any  manner  concerned  in  the  trade  or  business  of  a  distil- 
ler, rectifier,  or  compounder  of  spirits,  on  pain  of  forfeiting  for 
every  such  offence  the  sum  of  .f'SOO/' 

(b)  So  is  Ilolman  v.  Johnson,  I  Cowp.  341 ;  Chtgas  v.  Penaiuna, 
4  Term  Rep.  466;  Waymell  v.  Heed,  5  Term  Rep.  599. — See  also 
Lord  iCen^oTt'^  judgment  in  Vandyck  v.  Hewitt,  1  East,  96. 


Thursday, 
Wov.  11. 

Bat]  being  fixed, 
if  one  of  them, 
havins  paid  the 
debt,  brin^  his 
action  aeamst  his 
CO- hail  for  contri- 
bution, he  must 
prove  the  judg- 
ment IS  well  as 


BELLDON   V.   TANKARD. 

This  action  was  tried  before  Mr.  Justice  Chambrey  at 
the  last  assizes  at  Torh^  and  was  brought  to  recover 
the  sum  of  of  10  :  3j.  for  money  paid  to  the  use  of  the 
defendant.  The  plaintiff  and  defendant  had  been  bail 
together,,  and  had  been  fixed  with  the  debt ;  the  present 
the  execution. 
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flaintiff  had  paid  the  whole  sum»  and  now  brought  this         1613« 
action  lor  contributipm    Mr.  Justke  Chmnbri  being  of      Bj^^J^q  >r 
opinicw  that  the  plaintiff  ought  to  have  proved  the  judg«  o. 

ment  as  well  as  execution,  directed  a  nonsuit. 

Mr.  Seijt.  Shepbird  now  moved  to  set  aside  this  non- 
snit ;  but  the  court  concurring  in  opinion  with  Mr.  Justice 
Chambre^  held  the  nonsuit  to  be  right,  and  refused  the  rule. 


Thoisday, 
DOB  dem,  JONES  and  others  v.  wilds.  Nov.  11. 

This  was  an  action  of  ejectment,  brought  to  recover  InejecUncnt,  the 
the  possession  of  certain    premises  m  the  county  of  not  a  coin|>etent 

Hertford,  and  was  tried  before  Air.  Justice  Danger  at  the  ^T*^"?*  ^  V}^"^ 
•^    .  *  that  he,«and  nut 

last  assizes  tor  that  county.  his  father,  is  te- 

The  defendant,  in  order  to  shew  that  he  was  not  in  ^^  *^  po*t«»* 
possession  of  the  premisesi  called  his  son  to  prove  that  he 
(the  son)  wis  in  possession  of  them^  but  the  learned  judge, 
being  of  opinion  that  he  was  not  a  competent  witness,  re- 
fused to  admit  his  evidence,  and  a  verdict  was  accord- 
ingly found  for  the  plaintiff. 

Mr.Serjt.  Best  now  moved  to  set  a^de  this  verdict, 
on  the  ground  that  the  son's  testimony  was  admissible. — 
He  admitted  that,  in  actions  of  ejectment  against  the 
landlord,  the  tenant  could  not  be  called  to  support  his 
own  possession ;  for  there  be  had  a  direct  interest,  not 
only  to  maintain  his  possession,  but  because  he  would  be 
liable  to  an  action  for  mesne  {HX>fits,  in  which  the  verdict 
in  ejectment  would  be  evidence  against  him  {a) :  Here, 
OD  the  contrary,  by  proving  himself  tenant,  he  would  have  . 
been  subjecting  himself  to  an  action. 


(a)  See  Doe  dem.  Fotter  v.  Williams,  S  Coiop.  621  \  ami  Soums 
♦.  7W«#r,  1  StT.  63S. 


S  CASBS  IM  MICHABLXAS  TBBIf^ 

1813*  Lord  Chief  Justice  Maksfibld. — ^But  he  would  remauit 

^T^x  --g  ui  possession  till  the  second  action  was  brought,  and  the 

and  others       law  will  not  distinguish  bctweoi  such  niceties  of  in« 

„,  *•  terest. 

Wilds. 

The  re$t  of  the  court  Gcmcurring, 

Rule  refused  (a). 


(a)  Vid.  Bent  v.  Baker,  3  Ter,  Rep.  27.  in  which  the  mieral 
rnles  respecting  the  competency  of  witnesbes  were  laid  down  oqf  tla^ 
court  of  fing*s  Bench, 


Friday,  JjQT.  l«.  ^^^"^  ^-  »^«^ 

Where  a  defend-  TLfR.  Sent.  Sfst^  on  a  former  day  in  this  term,  had 
s^ntHeepsoutof      !     .      ,  ,  ,  /     •      .   j  j 

the  way  to  avoid   obtamed  a  rule  to  shew  cause  why  the  judgment  ana 

seryiceof  process,  ^t  of  execution  in  this  case  should  not  be  set  aside 
ond  a  nouce  of 
'cleclaration  is       vith  costs,  on  the  ground  of  the  defendant  not  having 

riater  b  "th**      ^'^^^  served  either  with  a  writ  or  notice  of  declaration, 
post^  which  is         Mr.  Serjt.   Shepherd,  in  shewing  cause,   stated  that, 
and  ^kT'^^Sl  the  plaintiff  had  served  the  defendant  with  a  capias  in 
f^ed:"  Held       May  ;  but  finding  that  it  had  been  served  on  a  Sunday,  he% 

iuffipienisenice.  ^^  ^^  ^^  ^^  y«/i^  following,  sent  another,  inclosed  in  a, 

letter,  stating  that  the  former  writ  was  wrong,  and  that 
the  defendant  was  to  attend  to  the  last  only.  The  de- 
fendant having  shut  himself  up  to  avoid  inquiries,  both 
the  Vrits  were  sent  and  delivered  by  the  carrier*    As  to 

the  declaration,  a  notice  of  it  had  been  stuck  up  in  the 

> 

office,  and  a  copy  had  been  sent  by  the  general  post,  and 
brought  back  opened^  and.  marked  **  refksed*^  in  red 
ink. 

Mr.  Serjt.  Best,  eontrh,  contended  that  this  was  not 
sufficient  service ',  that  it  would  be  highly  mischievous, 
to  |>ermit  declarations  and  other  proceedin|[s  of  th^  cour^* 


i813. 
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to  be  stnt  by  the  post,  and  that  no  case  could  be  adduced 

where  such  notice  had  been  allowed;  that  the  defendant 

having  sworn  that  he  had  received  no  notice  or  intima-        Aldre» 

tion  of  the  action,  it  could  not  be  presumed  that  the  re-        Hicxs« 

turned  letter  had  been  opened  by  him,  and,  at  least, 

that  the  plaintiff  should  have  produced  an  affidavit  of 

the  letter-carrier  that  he  delivered  it. 

Lord  Chief  Justice  Mansfield. — ^Tour  client,  know- 
ing the  attorney's  handp-writing,  from  having  before  re- 
ceived process  from  him,  and  fearing  the  contents  of  the 
letter,  refused  to  take  it  in  i — ^it  was  his  own  fault  there* 
fore  that  he  had  not  notice. 

The  other  judges  concurring. 

Rule  discharged. 


WATSON  V.  8TEDMAN. 


Friday,  Nor.  It. 


Arlt.  Sent.  B^st  had,  in  a  former  term,  obtained  a  rule  _,. 

■*  ^  ^         The  court  will 

calling  on  the  plaintiff  to  shew  cause  why  the  writ  of  not  quash  a  writ, 
ctfias  in  this  action  should  not  be  quashed,  on  the  ground  ?^  having  been 
that  the  defendant  was  on  board  his  ship  at  Roiberhithef  served  in  a  wrong 
which  b  in  Surrey^  when  the  writ,  which  was  directed  to  ^* 

the  sheriff  of  Middlesex ^  was  served  on  him* 

Mr.  Seijt.  Shepherd,  in  shearing  cause,  contended  that 
though  the  service  were  bad,  the  writ  itself  might  have 
been  good,  and  therefore  that  the  motion  to  quash  the 
writ  was  improper. 

Mr.  Serjt.  Best,  cenirif  contended  that  the  motion 
was  right,  the  plaintiff  having  by  his  improper  service 
made  the  writ  itself  bad: — ^But  the  court  held,  that 
though  the  defendant  might  move  to  set  aside  any  sub- 
sequent proceedings,  he  could  not  move  to  quash  the  writ. 

Rule  diKharged« 


lO  CASES  IM   MICHAELMAS  TEEM, 

1813, 
F  'da'nNo     12  SPARROW  V,    THE  EARL   OF  BRISTOL. 

An  outgping  le-    Xhis  action  was  brought  acrainst  the  defendant  as  chief 

nant  having  #-    t       •»  r   n  v^ 

agreed  to  assign    Steward  of  the  hberty  of  Bury  St,  Edmonds,  for  a  false 

h^^Z'^^the^  return  to  a  writ  oi fieri  facias.  The  writ  had  been  issued 
incoming  tenant)  against  the  effects  of  George  Smith,  who  held  a  farm  as 
an  actual  assign-    *  yearly  tenant  under  the  Duke  of  Grafton,  and  had 

ment  made,  may,  received,  prior  to  Michaelmas  1 8 1 1 ,  a  year's  notice  to  quit 
under  an  execu-  a^.  t     ,  .^  -^       r*  «  • 

tion  against  the     f^t  Mtchaelmas  1812.     One  Rogers,  who  was  to  succeed 

ouu^m^  tenant.   Smith  in   the  farm,  agreed  with  him  sometime  before 

sell  his  interest  . 

in  such  remain-    Michaelmas  181 1^  for  the  immediate  occupation  of  it; 

same  value  that  dung,  Scc.  at  a  valuation,  which  valuation  was  to  include 
tenant  had  amcd  Smith*s  interest  in  the  remainder  of  his  term.  Before, 
to  give  for  a.        however,  the  valuation  was  made,  viz.  on  the  18th  of 

October  1811,  the  officer  entered  with  his  warrant  under 
the  writ  issued  by  the  plaintiff,  and  which  was  indorsed, 
to  levy  «£ll76  :  14i. ;  but,  on  receiving  a  notice  from 
Rogers  that  he  was  in  possession  of  the  property,  which 
he  said  had  been  valued  to  him,  he  returned  that  he  had 
taken  goods  to  the  amount  of  of  256 :  4/. :  9  J.  and  nulla 
bona  ultra. 

The  cause  came  on  to  be  tried  at  the  last  spring  assizes 
at  Bury,  when  it  was  ordered  by  the  court,  with  the  con- 
sent of  both  parties,  that  a  verdict  should  be  entered 
for  the  plaintiff  for  <£l200,  subject  to  the  award  of  H. 
Hulton,  Esq.  in  the  usual  form.     Mr.  IJulton  made  his 
award  on  the  10th  of  A&y,  by  which  he  directed  a  verdict 
to  be  entered  for  the  plaintiff  for  of  606  ;  6/.  of  which  .£200 
were  for  Smithes  interest  in  the  farm,  and  the  rest  for  the 
kay  and  other  effects  according  to  the  valuation. 
.   In  Easter  term,   Mr.  Serjt.  Shepherd  had  obtained  a 
rule,  calling  on  the  plaintiff  to  shew  cause  why  Mr.  Hul" 
toffs  award  should  not  be  set  aside^  or  referred  back  to 
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him  to  be  reviewed,  and  meanwhile  the  proceedings  be  1813. 

stayed.  His  motion  was  made  on  two  grounds :  1st.  That       Sparrow 
the  property  had  changed  its  owner  prior  to  the  officer's  v. 

entry;  2dly.  That  Smith's  interest  was  not  such  as  the  ^'^^^^^"tol. 


could  take  in  execution;  and,  if  it  were,  that 
lie  ou^^t  not  to  be  charged  with  «£200,  the  value  put 
upon  it  by  Rogers ,  but  only  with  so  much  as  it  would  have 
sold  for  to  an  indifferent  person. 

Mr.  Seijt.  Blossett  now  shewed  cause  against  this 
mle,  upon  affidavits,  which  stated  that  the  arbitrator  had 
found  that  the  property  had  been  taken  in  execution 
prior  to  the  change  of  possession,  and  that  £9.00  were  the 
read  value  of  Smiths  interest  in  the  farm ;  and  these  being 
the  questions  on  which  the  cause  was  referred,  he  con- 
tended that  the  award  was  right  and  conclusive. 

Mr.  Serjt.  Shipberd,  contrh,  contended  that  the  sheriff 
might  as  Well  have  been  fixed  for  the  good-will  of  a  man's 
business,  and  distinguished  this  firom  the  case  of  a  lease 
which  might  have  been  sold ;  but,  at  all  events,  the  she- 
riff ought  not  to  be  charged  with  the  sum  which  the  in- 
coming tenant  might  ttunk  it  worth  to  himself. 

Lord  Chief  Justice  Mansvield. — Any  man  who  wished 
to  have  got  the  remainder  of  this  term  would  have  given 
something  for  it ;  and  it  was  worth,  therefore,  just  so  much 
as  would  have  been  given  for  it : — A  man  might  have 
bought  it  for  the  purpose  of  vexation  towards  the  incom- 
ing tenant.  [Mr.  Seijt.  Blossett  observed,  that  in  this 
case  the  crops  passed  for  ,£200.]  That  puts  an  end  to  the 
question ;  but  even  without  that,  there  would  have  been 
much  difficulty  in  supporting  this  rule. 

The  rest  of  the  court  conciured. 

Rule  discharged  (a). 


«» 


(a)  The  sheriff  may  take  and  sell  an  annuity  in  nature  of  a  rent- 
charve,  and  he  may  extend  and  sell  a  term  of  vears ;  but  nothing 
can  be  taken  in  execution  which  cannot  be  sold.  Com.  Dig,  tit. 
Exfcuti^fn,  (C.  4.) 


]t  CASKS  IN  llICHiELlflS  TBUM, 

1813. 

^^:  BTNE  V.  MOORE. 

An  action  for  a     This  was  an   action  for  a  malicious  prosecution  in 
inalicioiis  prose-  ^ 

cution  in  indict-    indicting  the  plaintiff  for  an  assault  and  battery.    The 
^an  auatdi  and  ^7  ^^^ence  on  the  part  of  the  plaintiff  being»  that  the 

^'ry.\^*'*'*     bill  was  preferred  and  not  found.  Lord  Chief  Baron 
the  bill  lias  not  ^  .  , 

been  found,  can-  MacdonaU^  who  tried  the  cause,  nonsuited  him. 

not  be  tnpported      ^^  gerjt.  Best^  in  a  former  term,  had  obtained  a  rule 

without  evidence      .... 

of  express  malice,  nisi  to  set  aside  this  nonsuit,  on  the  ground  that  the  bill 

wanf  o/*iobaUe  ^'^^  hzving  been  found,  malice  was  to  be  presumed  till  the 

cause.  contrary  were  shewn. 

Mr*  Seijt.  Shepbifd  now  shewed  cause  :^;ainst  the 
rule,  and  contended  that  unless  the  charge  contained 
scandal,  or  the  plaintiff  could  shew  damage,  he  could  not 
'  recover.  He  cited  Lilwal  v.  SmaUman  (/i),  which  was  an 
action  for  a  malicious  prosecution  in  indictiiig  the  plaintiff 
for  stealing  a  shovel ;  and  an  objection  being  made  that 
express  malice  was  not  proved,  Mr.  Justice  Farster  over- 
ruled the  objection,  observing,  that  '*  in  indictments  for 
JiUny,  the  defendant  could  not  object  that  express  malice 
had  not  been  proved,  but  in  indictments  for  misdemean" 
9rSf  evidence  of  express  malice  must  be  given.''  In 
SavilU  V.  Robirts  {b)y  the  court  held,  that  if  the  bill  were 
not  found,  no  action  lay  unless  scandal  or  imprisonment 
appeared,  and  even  then,  express  malice  must  be  proved ; 
the  mere  innocence  of  the  plaintiff  not  being  sufficient. 
He  concluded  that  this  being  in  fact  damnum  absque  in- 
juria^ the  rule  should  be  discharged. 

Mr.  Serjt.  Best^  contri. — ^The  plaintiff's  objection  was, 
that  the  defendant  must  prove  probable  cause,  the  grand 
jury  not  having  found  the  bill.    In  SavilU  v.  Roberts  the 


^ 


(a)  Sel.  NSP.  gA6. ».  (1.)  3d  edit. 
{b)  1  Saik.  13.-—1  Ld.  jRaym.  374^ 


■  ■■■>■■■        ■    ■    in 


(a)  In  generaU  in  this  action,  the  plaintiff  must  shew  both  malice 
and  the  want  of  probable  cause,  and  IxMh  must  concur.  Bull.  N.  P. 
14.  4  jBur.  1974,  p^r  ctir .-^Malice  may  be  implied  from  the  want 
of  DTobable  cause,  but  not  the  latter  from  the  former-  P^r  Lord  Mans- 
J!eid  and  Lord  Loughb0rough,  in  Johnstone  v.  Sutton,  in  error, 
1  Term  Rep.  545.-*rn  Incledon  v.  Berry,  Devon,  Sum.  Ass.  1805, 
cited  Sol.  N,  P.  946.  n.  (S),  3d  edit,  in  an  action  for  maliciously 
indicting  the  plaintiff  for  perjury,  Mr.  Justice  Le  Blanc  held,  that 
it  was  not  sufncient  for  the  plaintiff  to  shew  express  malice,  but  h« 
must  also  give  evidence,  (though  slight  evidence  wottl4  b^  sufii- 
CLcnt)  of  the  want  of  probable  cause. 
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judges  detennined  that  there  were  three  sorts- 6f  damages  1813. 

which  ceuld  sustain  this  action : —  -iP'^ 

I  St  J  Damage  to  the  plaintifiTs  fame  or  reputation;  v. 

2dly,  danger  to  his  life,  limbs,  or  liberty;  and  Sdly,  the        Moi)RB^ 
ezpence  of  defending  himself. 

If  this  doctrine  were  right,  the  plaintiff  was  entitled  -^ 

to  a  verdict,  the  defendant  having  charged  him  with  an  of* 
fence  which,  if  proved,  would  have  subjected  him  to  im- 
prisonment ;  and  it  was  this  danger  of  imprisonment, 
not  the  scandal,  on  which  he  relied.  It  was  no  answer 
tothe  jdaintiff's  case  to  say,  that  he  could  have  received 
no  damage ;  if  the  defendant  had  been  put  to  prove  pro* 
bable  cause,  he  would  have  made  out  his  claim  to  a 
verdict,  whatever  might  have  been  the  amount  of  the 
damages  given.    He  cited  Buller^s  N.  P.  14. 

Lord  Chief  Justice  Mansfield. — I  cannot  see  what 
damage  a  man  can  sustain  by  the  preferring  a  bill  of 
indictment  against  him  which  is  not  found.  How  then 
can  the  bw  say,  that  a  man  can  support  an  action  for 
preferring  an  indictment  against  him  by  which  he 
has  sustained  no  actual  damage  ?  It  does  not  appear  that 
the  {daintiff's  personal  security  was  ever  endangered. 
All  that  is  said  in  BuU^^i  N.  P.  on  the  subject  is  against 
the  present  action  (4).  It  would  be  a  very  bad  precedent 
if  this  nonsuit  were  set  aside,  as  every  bill  that  was 
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1613.  thrown  out  by  the  grand  jmy,  would  become  die  foundap 

^T''^'  tion  of  an  action, 

o.  The  other  judges  concnrring. 

Rule  discharged* 


MOORK. 


Tuesday, 

Nor.  16.  FENTUlf  V.  POCOCK  AMD  ANOTHER. 

Nothing  will  dis-  Xhis  was    an   acti(»i   brought  by  the  indorsee  of  a 

charge  the  ac-       .  .„      ^         .  .  ,  ^ 

ceptor  of  a  bill  of  bill  of  exchange   against  the  acceptor,  and  war  tried 

SJm«if  o?  re-  ^^""^  ^^"^^  ^^^  '"^^®  MansfieUy  at  the  sittings  at 
lease ;  and  ther»>  Wisttmmtcr  after  last  Easier  term,  wh^i  a  verdict  was 

discharged  by  the  ^^^^  ^^^  ^^  plaintiff  with  <£80  damages^  ¥rith  liberty 
holder  taking  a  to  the  defendant  to  move  to  enter  a  nonsuit,  on  the 
the  drawer;  and    gn>und  that  the  plaintiff  had  discharged  the  defendant, 

Si^Er     ^  ^'^«  '""P'^  *  ~8~"''  P^y*"*  ''y  instalments, 

bill  makes  no        from  the  drawer. 

difference.  rpj^^  j^jy^  ^  appeared  on  the  trial,  had  been  accepted 

fen*  the  accommodation  of  the  drawer,  payable  at  Messrs. 
Davison  and  Co/s,  Poll  MM^  who  refused  payment,  say- 
ing they  knew  nothing  of  Pocock  and  son.  The  plaintiff 
had  given  a  valuable  consideration  for  it,  and  knew 
nothing  of  its  being  an  accommodation  bill,  till  after  it 
became  due. 

Mr.  Serjt.  Shepherd  in  Trin.  term  obtained  a  rule  nisi 
on  the  above  ground. 

Mr.  Serjt.  Marshall  now  shewed  cause  against  the 
rule.  He  contended,  that  whether  the  plaintiff  knew  it 
to  be  an  accommodation  bill  or  not,  or  whether  in  fact 
it  were  so  or  not,  made  no  difference  (0).  The  de- 
fendant, he  presumed,  would  rely  on  the  authority  of 


(a)  Vid.  Chaarlet  v.  M»*dm,  1  Taun.  884. 
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ti?o  modem  nisi  prius  cases:  1st|  Laxton  v.  Pm/  («),         J 813. 

which  was  an  action  under  circumstances  similar  to  the 

present^  except  that  the  plaintiff  was  aware  of  the  bill       rEvriJU 

bdng  for  xh^  acconunodation  of  the  drawer.    In  that  case^     Pococit  tnd 

Lord  Elkniormgb  held  that  the  acceptor  must  be  consi-        «no"»^- 

dered  as  surety  only  for  the  drawer,  and  nonsuited  the 

plaintiffl    The  other  case  was  Collott  v.  Haigh  {b)^  in 

which  the  questiofi  was,  whether  the  drawer  of  an 

Mccommodation  bill  was  discharged  by  time  being  given 

to  the  acceptor.     Lord  EltetAorough  ruled  that  he  was 

Tuotf  and  repeated  his  opinion,  that  in  the  case. of  an 

accommodation  bill  the  drawer  must  be  considered  as 

the  principal^  the  acceptor  only  as  surety,    But»  with 

all  due  deference,  nothing  could   be   more  likely  to 

podoce  fraud  and  litigation  than  the  doctrine,  that  thf; 

liability  of  the  acceptor  of  an  accommodation  bill,  differs 

in  any  ^respect  from  the  liability  of  the  acceptor  of  a  bill 

for  value.    He  then  cited  Kerrism  v.  Coohe  (r),  in  which 

Mr.  Justice  Gibbs  questioned  the  principle  laid  down  in 

Laxton  v.  Peat.  He^  said  that  though  a  distinction  was 

taken  in  that  case,  that  the  bill  was  presented  when  due,. 

to  the  acceptor,  who  promised  to  pay  it  \  yet,  he  con« 

tended  that  this  did  jnot  vary  the  case,  because  a  verbal 

pronuse  could  not  be  s;dd  to  add  to  the  obligation  entered 

into  by  the  written  acceptance. 

Mr.  Serjt.  Shepherd^  In  support  of  the  rule,  contend- 
ed that  the  plaintiff*  had  put  the  acceptor  in  a  worse 
situation  by  giving  time  to  the  drawer.  He  relied  on  the 
authority  of  Collott  v.  Haigh,  above  cited,  and  English  v. 
Darley  (J),  in  which  Lord  Eldon  said,  ^^  if  the  holder  of 
a  bill  agree  with  a  prior  indorser  in  the  morning  not  to 


(c)  S  Camp.  1950       (I)  3  Camp.  281.       (c)  3  Camp.  Z62. 
(4)  dB.mUP.Qi. 
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sue  him  for  some  time,  and  in  the  evening  oblige  a  subse«» 
quent  indorser  to  pay,  that  subsequent  indorser  must  re* 
sort  to  him  to  Whom  the  plaintiff  has  given  his  faith  not 
to  sue.**  He  said  there  was  no  distinction  between  the 
prior  indorser  in  that  case^  and  the  acceptor  in  this ;  for 
if  in  this  case  the  pldntiff  were  to  recover,  he  would  drive 
the  acceptor  to  the  necessity  of  suing  the  drawer,  who  had 
received  the  plaintiflTs  engagement  that  he  should  not  be 
sued.  He  distinguished  this  from  the  case  ofKerrisqn  v. 
CoAiyhtcxoseihire  the  acceptor^  bythe  subsequent  promise, 
assented  to  what  had  been  done;  and  it  was  decided, 
that  if  the  surety,  (whether  drawer  or  acceptor,)  agreed 
to  time  being  given  to  the  principal,  he  waived  his  right 
to  a  discharge  {a). 

Lord  Chief  Justice  Mansfield.— Certainly  giving  time 
to  the  principal  discharges  the  surety;  but  the  difficulty 
here  is  to  make  the  acceptor  a  surety,  and  the  drawer  the 
principal.  I  agree  with  Mr.  Justice  Gibbs  in  the  opinion  he 
entertained  ofLaxtonY.  Peate,  which  is  thefirst  case  in  which 
it  has  ever  been  supposed  that  the  acceptor  was  not  the  £rst 
and  the  last  person  compellable  to  pay  the  holder.  In  the 
character  of  acceptor,  he  binds  himself  at  all  times  to  pay 
the  holder,  (though  not  perhaps  the  drawer,)  until  dis* 
charged  by  payment  or  release.  I  never  knew  any  difier« 
ence,  as  to  the  holder,  between  an  acceptance  for  valu* 
and  one  for  no  value.  There  is  this  distinction  between 
the  present  case  and  that  decided  by  Lord  Ellens 
iorough,  that  in  this  case  the  plaintiff  did  not  knaw 
it  to  be  an  accoxnmodation  bill  when  he  took  it ;  but,  as 
it  appeared  to  me  at  the  trial,  and  does  now,  even  if  he 
had  known  it  at  the  time,  that  would  not  alter  the  case  ; 
because,  when  a  man  accepts  a  bill,  whether  it  be  to  ac* 
commodate  a  friend  or  not,  he  makes  himself  liable  to 


(«)  Vld.  a^k  T,  Devlin,  S  B.  and  P.  2fy. 
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the  holder  until  payment  or  release;  and,  certainly, 
one  would  not  wish  to  pay  respect  to  accommodation 
bills. 

Mr.  Justice  Hsath.— I  cannot  concur  with  Lord  Ellen^ 
torgugVs  decision  in  Laxton  v.  Pfate.  Whoever  accepts 
an  accommodation  bill,  in  order  to  make  it  pass  as  a  bill 
for  value,  is  guilty  of  fraud ;  and  I  would  never  concur 
with  any  determination  which  countenances  acconunoda- 
don  bills. 

Mr.  Justice  Chambre  concurring, 

The  rule  was  discharged  (j). 
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(a)  See  Dingwall  v.  Dunsier,  Doug,  247;  and  Ellis  ▼.  Galindo, 
there  cited. 


AlKINHBAD  V.  BLADES  AND  OTHERS. 


Wednesday, 
Nov.  17. 


This  was  an  action  of  trespass  against  the  sheriflT  of  i^yherethesheriff, 
Middiesex  and  his  officers.    The   first   count  of  the  by.virtueofa 
declaration   stated)  that  the   defendants,   on    the  26th  fa.  entered  the 
of  April  181S,  and  on  divers  other  days  and  times  be-  SKu^SdsTy 
tween  that  day  and  the  commencement  of  this  suit,  broke  auction  against 
and  entered  the  plaintiff^s  dwelling-house,  &c.}  and,  on  will,  and  kept 

the  day  first  mentioned,  seized  and  took  the  plaintiff's  pos»e««on  *'»ll 
^  ^  '^  after  the  return 

goodSf  and  converted  them,  &c :  The  second  count  stated  of  the  writ :  — 
that  the  defendants,    on  the  day  and  year  first  above  ^"ne^'cindnw^ 
mentioned,  broke  and  entered  the  plaintiff's  dwelling-  trespass. 
house,  and  continued  therein  for  a  long  space  of  time,  to 
wity  from  thence  until  the  commencement  of  this  suit: 
The  third  count  was  for  a  common  asportavit.    Flea  Ist^ 
Not  guilty;  2dly,  That  the  trespasses  in  the  three  coimts 
mentioned  were  the  same  act,  and  not  different  trespasses ; 
and  to  this  a  justification  under  a  writ  o(  testatum  Jitri facias 
VOL.  I.  c 
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otben. 


seed  out  on  the  1 2th  of  February  1813,  and  returnable  the 
1st  of  May:  by  virtue  of  which  the  defendants  entered  on 
the  said  26th  o{j1pril\  and  before  the  return  of  the  writ, 
took  in  execution,  and  sold  the  goods  and  chattels  of  the 
plaintiff,  to  the  amount  of  the  sum  to  be  levied :  Sdly,  Leave 
and  licence  by  the  plaintiff.  The  replication  todc  issue  on 
the  first  plea ;  as  to  the  second  plea,  protesting  that  it  was 
insufficient  in  law,  alleged  that  the  trespasses  in  the  first, 
second,  and  third  counts  mentioned,  were  different  tres- 
passes, and  not  the  saole  act  \  to  the  third  plea  it  replied, 
that  the  defendants  of  their  own  wrong,  and  without  the 
leave  or  licence  of  the  plaintiff,  entered,  &c. 

The  point  in  question  was  that  contained  in  the 
second  plea,  viz.  whether  the  trespasses  in  the  three 
counts  mentioned,  were  one  and  the  same  or  different 
trespasses.  At  the  trial  of  the  cause  at  Westminster^  at 
the  sittings  after  last  Easter  term,  it  was  proved  for  the 
plaintiff,  that  the  defendant  entered  for  the  first  time, 
about  the  10th  of  April;  that  the  goods  were  sold  by 
auction  on  the  26th,  against  the  plaintiff's  will  \  and  that 
possession  was  kept  till  the  6th  of  May^  which  was  the  day 
after  the  return  of  the  writ.  Lord  Chief  Justice  Mansfield^ 
who  tried  the  cause,  was  of  opinion  that  this  only  proved 
one  continued  trespass ;  and  the  defendants  in  conse- 
quence obtained  a  verdict.  Mr.  Serjt.  Shepherd  and  Mr. 
Serjt.  Marshall  now  moved  to  set  aside  the  verdict,  on 
the  ground  that  there  were  two  distinct  trespasses.  They 
contended  that,  though,  if  the  sheriff  enter  and  keep 
possession  under  the  writ,  that  is  but  one  continued 
trespass;  yet  here  his  bringing  another  person  into  the 
house,  for  the  purpose  of  selling  the  goods  against  the 
plaintiff's  consent,  was  to  be  considered  as  taking  pos- 
session for  a  new  purpose,  and  that  he  was  not  warranted 
in  staying  in  the  house  after  the  return  of  the  writ, 
and  after  the  sale  of  the  goods  had  taken  place^    They 
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Cited  Wtrtterbourne  v.  Morgan  (a\  where  the  entry  was 
by  virtue  of  a  warrant  of  distress  for  rent,  and  the 
defendant  having  remained  on  the  premises  after  the 
five  days  allowed  by  the  statute  (b),  for  the  purpose  of 
removing  the  goods,  which  were  afterwards  sold  under 
the  distress,  the  court  held  that  such  continuance  after 
the  five  days  was  a  substantive  trespass.  The  defendants 
should  have  justified  to  both  counts,  and  the  platntifi^ 
would  then  have  been  obliged  to  have  new  assignedy 
which  in  Che  present  case  he  was  not  able  to  do^  but 
having  pleaded  the  trespasses  to  be  the  same,  the  fact 
was  not  made  out,  on  which  issue  was  taken. 

Lord  Chief  Justice  Mansfield. — In  the  case  cited 
firom  Eastf  the  defendant  was  bound  to  remove  the 
goods  within  five  days;  then:ontinuing  therefore  on  the 
premises  after  that  time/  was  a  distinct  trespass ;  but  in 
the  present  case,  who  can  fix  the  period  when  the  first 
trespass  ceased,  and  the  second  began  ? 

The  other  judges  concurring  in  the  opinion  of  the 

Chief  Justice, 

The  rule  was  discharged. 


1813. 


AlKINHBAD 

V. 

Blades  and 
othen. 


(a)  nth  East,  395. 
(A)  ^W.^M.  ttat.  I.  c.  5.  &  1 1  Geo.  2.  c.  ig.  1.  10. 


LEAR  V.  HEATH. 


Thursday, 
Nov.  18. 


In  this  action^  the  defendant,  who  was  an  under-writer, 
had  been  arrested  on  a  policy  of  insurance  for  the 
amount  of  his  subscription,  as  for  a  total  loss. 

Mr.  Seijt.  Shepherd^  on  a  former  day  in  this  term,  had 
obtained  a  rule^  calling  on  the  plainti£F  to  shew  cause 
why  the  bail-bond  should  not  be  delivered  up  to  be 
cancelled,  and  the  defendant  be  discharged,  on  entering  a 

c2 


If  an  under- 
writer  be  held 
to  bail  for  the 
amount  of  his 
subscription  to 
a  policy  of  in- 
surance^ the 
court  will  order 
the  bail-bond  to 
be  cancelled,  and 
the  plaintiff  to 
pay  tht  costs. 
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1813.  common  appearance,  and  why  the  plaintiff  should  not  pajr 

the  costs ;  there  having  been  no  adjustment  or  promise  to 
V.  "^  P^7>  smd  such  arrest  being  contrary  to  a  rule  of  the  court. 

Heath.  j^j^^  Serjt.  Lens  and  Mr.  Seijt.  Peii  shewed  cause  upon 

an  affidavit,  which  stated  that  the  plaintiff,  who  was 
master  as  well  as  owner,  had  done  all  that  lay  in  his 
power  to  prevent  a  total  loss>  but  was  only  able  to  re- 
cover the  sum  of  £87,  as  the  net  proceeds,  which  he 
was  entitled  to  retain  for  his  loss  of  time  as  master. 
They  contended,  therefore,  that  there  could  be  no 
question,  but  this  was  a  total  loss,  and  that  therefore 
the  sum  to  be  recovered  was  certain,  and  that  the  under- 
writer having  offered  to  pay  ;C80  per  eent.f  (which  was 
reiused  by  the  plaintiff,  on  the  supposition  that  the  whole 
was  recoverable,)  this  ofi^r,  though  not  an  actual  adjust- 
ment, must  be  considered  as  an  admission  of  the  debt, 
and  equivalent  to  an  adjustment.  [Mr.  Justice  Heat6 
observed,  that  the  defendant  had  been  held  to  bail 
lor  the  whole  amount  of  his  subscription,  whereas  the 
offer  was  only  to  pay  £S0  per  cent.]  That  the  plain-^ 
tiff  must  answer  in  another  way,  but  it  was  no  ground 
to  set  aside  the  bail-bond,  that  he  had  held  the  de- 
fendant to  bail  for  more  than  was  due.^  The  under- 
writers having  declared  that  they  would  only  pay  c£80 
per  cent,f  and  that  if  that  were  refused,  they  would  not 
settle  at  all,  the  plaintiff  was  only  using  the  means  which 
common  prudence  would  suggest,  to  recover  the  debt* 
As  there  was  no  decided  authority  against  holding  to 
bail  in  case  of  a  total  loss,  the  rule  should  be  discharged,, 
but  at  all  events  the  plaintiff  ought  not  to  be  compelled 
to  pay  the  costs.  Arrests  on  policies  had  been  made  in 
the  King^s  Bench ;  and  in  Impefs  Practice  (a)  there  was  a 
form  of  holding  to  bail  in  that  court,  even  on  average 
losses. 


{a\  Page  144.  8th  edit. 
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Mr.  Justice  Heath  suggested^  that  in  those  cases^  there 
might  have  been  adjustments. 

Mr.  Serjt.  SbepBerJj  in  support  of  the  rulei  cited  Lamhe 
T.  Dubois  {ja\  by  which  it  appeared  to  be  contrary  to  the 
{nractice  of  this  court  to  arrest  on  policies  of  insurance. 
He  denied  that  there  had  ever  been  a  decision  in  the 
Kin^t  Bend)  in  favour  of  such  a  practice^  but  he  was 
sore  they  had  decided  that  there  could  be  no  arrest 
where  it  was  a  question  of  unliquidated  damages. 

Lord  Chief  Justice  Mansfield. — The  rule  must  be 
made  absolute ;  and  as  to  the  costs,  the  plaintiff  should 
know  thfe  practice  of  the  court,  and  if  he  venture  to 
arrest  improperly,  must  pay  the  costs. 

The  other  judges  concurring, 

Rtde  absolute* 


1813. 
Lear. 

V. 

Heath. 


(a)  HiL  51  Geo.  3.  Feh  7.  iftf<S.— In  this  case  there  had  been  a 
total  lo«8,  the  policy  was  a  valued  one,  and  all  the  under-writers, 
except  the  defendant,  had  paid  the  loss :  The  court,  however  held 
that,  without  an  adjustment  or  express  promise,  an  underwriter 
could  not  be  held  to  bail  on  a  policy  of  insurance,  which  is  a  contract 
of  indemnity. 


FOULKBS  AND  ANOTHER,  EXECUTORS,  &C.  V.NEIOHB0X7R. 

The  plaintiffs  in  this  action  were  executors  of  the  will 
of  one  Kenehel^  who,  at  the  time  of  his  death,  was  holder 
of  a  bill  of  exchange  for  «£50,  which  had  been  indorsed 
to  him  by  the  defendant.  On  the  back  of  the  bill  was 
this  memorandum  or  indorsement,  ^^  August  2SthiJbfty 
founds,**  which,  however,  had  been  struck  through  with 
a  pen.  The  executors,  finding  no  memorandum  in  the 
deceased's  books  of  any  payment,  though  there  was  pne 
of  the  bill's  dishonour,  and  of  notice  having  been  sent  to 
the  defimdant  of  such  dishonourf  arrested  the  defendant 


Thursday, 
Nov.  18. 

Where  a  man 
sues  as  executor, 
the  court  will 
require  a  strong 
case  aeainst  him, 
to  subject  him  to 
costs  within  the 
meaning  of  the 
Stat.  43  Geo.  3. 
c.  46. «.  3. 
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another. 
Executors,  &c. 

V. 

Nbighbouk. 


for  the  whole  amount.  On  the  trial  before  the  Chief 
Justice,  at  the  sittings  at  Westminster  after  last  Trin.  term^ 
the^  defendant  called  the  acceptor  of  the  bill,  who  swore 
that  he  had  paid  <£40,  a  fortnight  after  the  bill  became 
due,  to  the  testator,  who  had  given  him  time  for  the 
remainder;  and  the  plaintiffs  accordingly  only  recovered 
the  £10  remaining  due,  with  interest  for  the  same. 

Mr.  Serjt.  Best^  on  a  former  day  in  this  term,  had 
obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why 
the  defendant  should  not  have  his  costs  taxed  by  the 
court,  and  set  against  the  damages  recovered  by  the 
plaintiff^,  according  to  the  stat.  43  Geo.  3.  r.  46.  x.  3  (a). 

Mr.  Serjt.  Shepherd  now  shewed  cause  against  this 
rule.  The  question  on  these  motions  was,  whether  the 
plaintiffs  had  been  guilty  of  a  malicious  arrest.  Finding 
that  no  memorandum  had  been  made  by  the  testator  of 
payment,  they  did  not  consider  themselves  justified  in 


(a)    This  section  enacts,  "  That  in  all  actions  wherein  the 

defendant  shall  be  arrested  and  held  to  special  bail,  and  wherein 

the  plaintiff  shall  not  recover  the  amount  of  the  sum  for  which  the 

defendant,  in  such  action,  shall  have  been  so  arrested,  &c.  such 

defendant  shall  be  entitled  to  costs  of  suit,  to  be  taxed  according 

to  the  custom  of  the  court  in  which  such  action  shall  have  been 

brought ;  provided  that  it  shall  be  made  appear  to  the  satisfaction  of 

the  court,  upon  motion  to  be  made  in  court  for  that  purpose,  and 

upon  hearing  the  parties  by  affidavit,  that  the  plaintiff  in  such  action 

had  not  any  reasonable  or  probable  cause  for  causing  the  defendant 

to  be  arrested  and  held  to  special  bail  in  such  amount  as  aforesaid, 

and  provided  that  such  court  shall  thereupon,  by  a  rule  or  order 

of  the  same  court,  direct  that  such  costs  shall  be  allowed  to  the 

defendant;  and  the  plaintiff  shall,  upon  such  rule  or  order  being 

made  as  aforesaid,  be  disabled  from  taking  out  any  execution  for  the 

suni  recovered  in  any  such  action,  unless  the  same  shall  exceed, 

and  then  in  such  sum  only  as  the  same  shall  exceed,  the  amount 

of  the  taxed  costs  of  the  defendant  in  tuch  action:  and  in  case  the 

sum  recovered  in  any  such  action  shall  be  less  than  the  amount  of 

the  costs  of  the  defendant  to  be  taxed  as  aforesaid,  that  then  the 

defendant  shall  be  entitled,  after  deducting  the  sura  of  money 

recovered  by  the  plaintiff  io  such  action  from  the  Amount  of  his 

costs  so  to  be  taxed  as  aforesaid,  to  take  out  execution  for  such 

costs,  in  like  manner  as  defendants  may  now  by  law  have  execution 

for  costs  in  other  cases. 
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^ving  the  defendant  credit  for  ;f  40,  on  the  mere  strength  1813. 

oftheindorsement  above  stated.which  had  been  struck  out    „     ^^^"^ 

FouLKEsand 

by  the  testator,  and  which  they,  therefore  considered  as        another. 
having  been  made  merely  in  expectation  of  payment ;  and   1^«="7' «"" 
in  this  supposition  they  were  warranted  by  the  evidence  of    Nei  ghbour. 
the  acceptor,  who  stated  that  he  had  paid  the  «£40,  a  fort- 
night after  the  bill  became  due,  whereas  the  indorsement 
was  dated  two  days  after.     It  could  not  therefore  be  said 
that  the  plaintiffs  had  acted  maliciously  in  arresting  the 
defendant. 

Mr.  Serjt.  Best  c$ntrd,  contended  that  th^  plaintiffs 
were  very  hasty  in  arresting  the  defendant,  notwith- 
standing the  indorsement ;  if  justified  in  suing  at  all, 
they  should  not  have  held  to  bail.  It  had  often  been 
said  by  the  courts,  that  no  arrest  should  be  made  where 
there  was  not  an  absolute  necessity  ^  to  justify  this  arrest,  ' 

therefore,  the  plaintiffs  should  shew  that  they  considered 
the  case  desperate. 

The  Chief  Justice,  however,  was  of  opinion  that  the 
role  should  be  discharged,  in  which  the  rest  of  the  court 
concurred ;  and  Mr^  Justice  Heath  observed  that  it  must 
be  a  strong  case  against  an  executor,  to  bring  him  within 
the  meaning  of  the  act. 

Rule  discharged. 


LAMB  V.  REASTON,  et  UX.   DEFORCIANTS.    '  Friday, 

'  Nov.  19. 

O^  2  motion  to  amend  a* fine,  it  appeared  by  the  deed  The  court  will 
for  leading  the  uses  of  the  trust,  that  Mary  Reaston,  ?^^°f„*^jj|'  ^^ 
one  of  the  deforci^ts,  and  wife  to  the  other  defor-  parish  of^.  Iq- 
ciant,  was,  in  her  lifetime,  seised   in  fee  of  undivided  ^    in  which^hc 
shares  in  certain  hereditaments  situate  in  that  part  of  lands  intended  to 

be  passed  are  er- 
roneously described  to  have  been  situated;  it  appearing  that  the  parties  had  no  such  lands 
In  B^,  and  their  intention  to  pass  the  lands  in  A,  being  shewn  by  describing  them  as 
having  been  in  the  possession  of  different  occupants;  though  there  be  n»  general  words 
in  the  fine,  and  though  the  de«d  to  lead  the  uses  contain  the  same  mistake  as  the  fine. 


Lamb 
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1813.  ^^  parish  of  5/.  Paul  Depifordj  which  is  in  the  county 

of  Surrrys  and  also  of  the  reversion  in  fee,  expectant 
on  the  decease  of  her  father,  Samuel  Dodingion,  of  a 
Reastov,      certain  other  undivided  share  in  the  said  hereditaments  ; 
Dtforciants.     2Uid  being  so  seised,  by  indenture,  dated  23d  of  Jan.  1810, 

between  F.B.  Reaston  and  Mary  his  wife  of  the  first  part, 
and  William  Lamb  (the  plaintiff*)  of  the  other  part,  the 
deforciants  covenantedwith  the  plaintiff*,  that  they  would 
levy  a  fine  to  him  and  his  heirs,  ^^  of  all  the  estate  and 
interest  whatsoever  of  her  the  said  Mary  Reaston,  whether 
in  possession,  reversion,  remainder,  or  expectancy,  in  cer- 
tain tenements  situate  in  Camberwell,  and  in  the  parish 
of  Camberivell,  in  the  county  of  Surrey,  or  in  either  of 
those  places ;  and  also  in  one  acre  and  two  roods  of  arable 
land ;  and  also  in  several  closes  of  meadow  or  pasture 
ground,  in  the   manor  of  Little  Hatcham,  formerly  in 
the  occupation  of  /.  if.,  then  of  /.  2".,  since  of  /.  i., 
afterwards  of  E,  5.,  and  then  of  Mary  Tadman  \  and  also 
in  a  piece   of  meadow  ground,  situate   in   Camberwell 
aforesaid,  and  in  the  parish  aforesaid,  or  in  either  of 
those  places,  formerly  in  the  occupation  of  the  said  /.  T'., 
then  of  the  said   /.  Z.,  since  of  the  said  E.  B*,  and 
then  of  the  said  Mary  Tadman,*^  to  and  upon  the  uses 
thereinafter  mentioned  :  In  pursuance  of  which  covenant, 
a  fine  was  levied  between  the  said  parties,  as  of  Hilary 
term,  50th  Geo,  3.     After  the  decease  of  the  deforciant 
Mary  Reaston,  and  of  her  father,  it  was  discovered  that 
so  much  of  the  hereditaments  as  in  the  indenture  were 
described  as  situated  in  Camberwell,    in  the  county  of 
Surrey,  was  in  fact  situated  in  that  part  of  the  parish  of 
5/.  Paul  Deptford,  which  is  in  the  county  oi  Surrey. 

Mr.  Serjt.  Shepherd,  on  a  former  day  in  this  term,  had 
obtained  a  rule  nisi  to  amend  the  fine,  by  inserting  the 
words  **  5/.  Paul  Deptford^^  in  the  room  of  the  word 
**  Camberwell,^*  on  an  affidavit  of  the  parties,  that  it  was 
the  intention  of  the  deforciants  to  limit  and  settle  so 
much  of  the  hereditaments  as  were.described  to  be  situated 


Lamb 

V, 
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in  CanAerwellf  but  which  in  fact  were  situated  in  St.  Paul         is  13. 
Deptfordf  to  the  uses  in  the  indenture  set  forth  \  that  the 
hereditaments  so  erroneously  described  were,  at  the  date 
of  the  indenture,  in  the  occupation  of  Mary  Tadnmn^  and       Rbaston, 
had  been  in  that  of  the  other  occupants  therein  mentioned ;      Deforciant*. 
and  that  Mary  Reaston  never  had  any  estate  or  property  in 
the  parish  of  Camberiuell^  as  described  in  the  indenture, 
nor  of  any  other  description,  except  one  acre  in  the  occu- 
pation of  a  Mr,  Fox.    In  support  of  his  motion,  he  said 
there  had  been  many  applications  of  the  same  sort,  and 
it  had  always  been  decided,  that  the  court  had  nothing 
to  do  with  the  injury  sustained  by  the  heir;  all  that  the 
court  had  to  inquire  was,  whether  there  were  sufficient 
description   to  pass^  the   lands.      He  cited  Tregeare  v. 
Gennys{a\  in  which  case  there  was  a  rule  of  court  to 
amend  the  fine,  it  appearing  that  ^^  by  the  omission  or 
misprision  of  the  clerk,  who  made  and  engrossed  the 
praecipe  and  concord  of  the  fine,  he  supposed  the  tene- 
ments  to  lie  in  the  parish  of  JLattcestortf  when  in  fact 
there  was  no  such  parish  in  the  whole  county  of  Corfi'^ 
nvallf  but  it  ought  to  have  been  the  parish  of  St.  Ste- 
pbtfiSf  near  Lancestony — ^He  said,  there  was  no  difference 
beween  putting  a  wrong  parish,  and  one  which  had  no 
existence.     He  also  cited  Craghill  v.  Pattinson  {^),  where 
the  court  ordered  the  fine  to  be  amended  according  to 
the  deed  of  uses,  by  changing  parochiis  to  parochid^  and 
by  inserting  the  words  **  et  Melmerhy ;"  though  the  mo- 
tion was  opposed  by  the  heir,  who  claimed  the  lands  if 
not  barred  by  the  fine  (r). 

(a)  Piggott  on  Recoveries,  218.  (/')   Barnes,  4lo.  ed.  24. 

(c)  See  Loggeny.  Rawlins,  Barnes,  4to.  ed.  21,  where  a  re- 
covery«  suffered  nine  years  before,  was  ordered  to  be  amended,  by 
puUing  the  name  of  a  ?i]|  into  its  proper  place,  according  to  the 
deed  of  uses,  it  having  been  put  into  the  recovery  as  an  advowson, 
instead  of  a  vill  in  wnich  the  lands  lay.  In  that  case,  the  court 
held,  that  the  intention  of  the  parties  was  the  foundation  for  the 
amendment ;  and  that  the  deed  of  uses  was  the  instruction  for  a 
reco%ery,  as  a  praecipe  for  an  original  writ.  See  also  2  Taun,  1 .  Clad* 
tcyn  V.  Brown, 
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Rbastox, 

Deforciants. 


Mr.Serjt.  Besi  now  shewed  cause. — ^Though  he  admitted 
that  where  the  parties  were  alive,  and  there  were  general 
words,  amendments  had  been  allowed}  yet  he  contended 
that,  in  this  case,  there  being  no  general  words,  and  the 
estate  having  vested  in  the  heir  at  law  by  the  death  of 
Mary  Reastofi,  it  would  be  a  dangerous  precedent  if  this 
amendment  were  permitted.  He  said,  it  could  never  be 
pretended,  that  lands  were  intended  to  be  passed  in 
parishes  which  were  never  mentioned ;  that  here  there 
was  nothing  to  amend  by,  the  deed  containing  the  same 
words  as  the  fine ;  and  that  the  heir  was  entitled  to  any 
advantage  wliich  might  arise  from  this.  There  was  a 
manifest  distinction  between  the  present  case,  and  those 
cited  in  support  of  the  amendment.  In  the  case  in 
Piggottf  the  fine  was  inoperative,  because  no  such  parish 
existed  as  that  mentioned.  He  took  the  distinction  to 
be,  that  where  a  fine  was  wholly  inoperative,  the  court 
would  amend  it,  in  order  to  give  effect  to  it ;  but  where 
there  was  something  on  which  the  fine  could  act,  the 
court  would  not  amend  it.  The  court  would  never  receive 
evidence  of  such  intention  in  the  cognizor  to  controvert 
the  fine ;  yet  here  it  was  attempted  to  be  done  by  affi- 
davit. He  cited  ClutUrbuck  v.  Debary  (a),  in  which  case 
the  court,  on  consideration,  refused  to  amend  the  reco- 
very, by  inserting  a  parish  in  which  ^one  of  the  premises 
intended  to  be  passed  partly  lay,  although  it  was  sworn  to 
have  been  the  intention  of  the  parties  to  include  both 
parishes,  the  omission  having  been  ffiade  in  the  deed  as 
well  as  in  the  recovery.  On  the  authority  of  this  case, 
he  contended,  the  fine  could  not  be  amended ;  but  in- 
dependently of  that,  he  submitted  that  thelieir  was  not  to 
be  disinherited  on  affidavits  directly  contrary  to  the  deed, 
particularly  after  he  had  been  actually  possessed. 


(a)  f  Taun.  96. 
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Mr.SeTit.jSiepberd  in  reply,  was  stopped  by  the  court. 

Lord  Chief  Justice  Mansfield. — ^The  only  question  is, 
whether  it  appear  to  the  couri  that  it  was  the  intention 
of  the  parties  to  convey  the  lands,  which  are  the  subject 
of  the  proposed  amendment.  General  words  are  merely 
used  in  a  fine,  to  express  the  intention  of  the  parties  in 
passing  it ; — here  the  intention  is  designated  another  way, 
viz.  by  describing  the  lands  as  being  specifically  in  the 
possession  of  different  persons,  and  in  this  respect  the 
present  case  differs  from  that  in  1  Taun.  where  there 
was  no  particular  description  of  the  lands.  There  was 
zu>  necessity  to  mention  the  parish  at  all,  but  in  doing  so, 
it  happened  that  a  mistake  was .  made  both  in  the  deed 
and  the  fine.  The  court  always  amends  where  a  clear 
intention  of  the  parties  appears ;  and  though  in  this  case 
the  heir  will  lose  his  estate,  he  will  do  so  rightly,  because 
the  ancestor  intended  he  should. 

Mr.  Justice  Heath. — ^The  question  is,  whether  the 
fine  be  sufBciently  explicit ;  certainly  it  is.  As  to  the 
mischief  of  explaining  general  words  by  affidavit,  it  is 
what  we  constantly  do*  The  case  is  very  distinguishable 
firom  that  cited  from  1  Taunton. 

Mr.  Justice  Dallas  concurring,  the  rule  was  made  ab- 
solute for  the  amendment  {a). 


1813^ 
Lam» 

V. 

IIeaston, 

el  ux. 
Deforciants. 


(c)  Mr.  Justice  Chambre  was  absent  from  indisposition 


HINDAL  V.   BLADES  AND  ANOTHER. 


Saturday, 
Nov.  20. 


XhI8  was  an  action  against  the  sheriff  of  Middlesex ^  for  It  is  sufficient  for 
taking  insufficient  sureties  on  a  replevin  bond.  At  the  trial,  taking  sureties  on 

to  shew  the  insufficiency  it  was  proved  on  the  part  of  the  » repltvin  bond, 
,  .     .^   -  ,    ^        _       .  r     ,.        *     •        ,    that  they  arc  ap- 

plaintifff  that  two  years  before  the  time  of  taking  the  bond,  parentlv  respon* 

tible ;  ne  it  not 
obliged  to  inquire  into  their  actual  sufficiency. 
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1813.  one  of  the  sureties  had  become  bankrupt,  and  had  paid 

u^''^'*'  nothing,  and  there  was  no  evidence  of  his  having  acquired 

V.  any  property  afterwards ;  but  on  the  other  hand  it  was 

'  proved,  that  he  was  considered  in  good  credit  by  his  neigh- 

bours at  the  time  of  giving  the  bond.  Lord  Chief  Justice 
Mansfieldy  who  tried  the  cause,  told  the  jury  that  it  was 
sufficient  for  the  sheriflT,  if  the  sureties  were  apparently 
responsible  men ;  and  they  accordingly  found  for  the 
defendant. 

Mr.  Serjt.  Shepherd  now  moved  to  set  aside  the  verdict, 
on  the  ground  of  the  judge's  direction  being  wrong.  He 
contended  that  under  the  statute  of  11  Geo.  2.  r.  19  {a). 
which  was  made  to  prevent  vexatious  replevins,  the 
sheriff  was  bound  to  make  inquiries  into  the  real  situ- 
ation and  responsibility  of  the  siu-eties,  and  that  it  was 
necessary  that  they  should  be  really,  as  well  as  apparently, 
responsible  at  the  time  of  taking  them.  The  landlord 
had  no  information  who  they  were,  and  therefore  had  no 
mode  of  ascertaining  their  insufficiency;  but  the  sheriff 
might  object  to  them,  and  should  demand  evidence  of 
their  sufficiency.  If  an  action  were  brought  against  the 
sheriff  for  refusing  to  take  sureties,  he  would  be  justified 
if  they  did  not  prove  themselves  actually  responsible. — 
A  man  might  be  an  uncertificated  bankrupt,  and  because 
he  was  carrying  on  business,  would  be  apparently  re- 
sponsible; but  he  would  not  therefore  be  fit  to  be  trusted. 
The  only  case  exactly  in  point  was  Saunders  v.  JOar- 
litig  {b)y  where  it  was  held,  that  "  some  evidence  must 
be  given  by  the  plaintiff  of  the  insufficiency  of  the 
sureties,  but  very  slight  evidence  is  sufficient  to  throw 
the  proof  on  the  sheriff,  for  the  siu*eties  are  known  to 
him,  and  he  is  to  take  care  that  they  are  sufficient.^' 

(a)  Sect.  S3  enacts,  that  **  the  sherifT,  &c.  may  and  shall,  in 
every  replevin  of  a  distress  for  rent,  take,  in  their  own  names*  from 
the  plaintifff  and  two  responsible  persons  as  sureties,  a  bond  in 
double  the  value  of  the  goods  distrained/'  &c. 

(t)  Bullet's  N.  P.  p.  60. 
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LordChief  JusticeMANSFiBLD. — ^The  only  question  here  1813. 

is,  what  shall  be  considered  such  a  degree  of  responsibility        hInda  l 
as  shall  discharge  the  sheriff;  whether  it  be  necessary  that  v* 

the  sureties  should  be  worth  so  much,  or  merely  that  ®^°^*'  ^^^^^ 
they  should  be  responsible  in  the  opinion  of  the  world  ? 
I  cannot  think  the  act  meant  to  throw  on  the  sheriff  the 
burthen  of  proving  the  sureties  to  be  worth  so  much 
property)  or  of  going  into  a  man's  house  to  ascertain  his 
lesponsibiUty  by  casting  up  his  accounts.  I  think  it  is 
sufficient  for  him,  if  the  sureties  be  considered  responsible 
and  trustworthy  by  their  neighbours; 

Mr.  Justice  Heath. — ^I  am  of  the  same  opinion.  It 
would  be  too  much  to  expect  the  sheriff  to  make  inquiries 
into  the  private  affairs  of  the  sureties. 

Mr.  Justice  Chambrb  absent. 

Mr.  Justice  Dallas. — The  sheriff  is  to  take  sufficient 

sureties;  and  in  this  case  evidence  was  given  that  they  were 
considered  responsible.  It  would  be  too  great  a  burthen 
on  the  sherifi^  to  be  obliged  to  know  more  of  a  man's 
afiairs  than  the  neighbours  with  whom  he  deals. 

Rule  refused*   ' 


CRUTCHLBY  v.  MANN.  Saturday, 

Nov.  20. 

This  was  an  action  on  a  bill  of  exchange,  dated  5th  of  j,  in  Jamaica, 

Mav  1812,  drawn  by  jtrthur  Clarence,  in  Jamaica j  on  the  ^^"^Jt  *  ^^^^ 
^  '^  '  .  ,      on  i5.  in 

defendant,  in  London,  and  was  tried  before  Lord  Chief  London^  on  a 
Justice  MafufieU,  at  the  sittings  in  London  after  last  i^Wngthe^""^' 
Trinitj  term.     The  first  count  of  the  declaration  stated  payee's  name  in 
the  bill  to  be  payable  to  the  plaintiff,  and  accepted  by  the  po^cssion  oflhe 
defendant :  The  second  stated  it  to  be  payable   **  to  ?|^1*  »nd  inseru 

his  own  name  as 
payee,  without  any  other  authority  than  a  letter  from  B.  promising  lo  accept  it;  but 
naving  the  address  torn  oll',and  containing  nothing  to  shew  to  whom  it  was  addressed: — 
held,  1st,  That  this  was  not  evidence  to  shew  that  C.  was  the  payee  of  the  bill ;— and 
Sdiy,  That  though  the  bill  might  not  require  an  English  stamp^  the  letter,  had  it 
bcea  sufficient^  beiog  a  separate  contract,  would  requiit  a  stamp. 


Mawk. 
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1813.  — ■  (meaning  to  the  order  of  such  po'son  as  the 

^  ''^^^^  said  Arthur  Clarence   should    afterwards    cause    to    be 

Crutch LET 

V.  named  and  inserted  in  the  bill  to  be  the  payee  there- 

of) f  *  and  averred,  that  Clarence  afterwards  appointed  the 
plaintiff  to  be  the  payee  thereof,  and  that  the  defendant 
accepted  it:  The  third  stated,  that  the  plaintiff  was 
lawftilly  possessed  of  a  certain  bill,  drawn  by  Clarence 
upon  the  defendant,  payable  to  the  order  of  the  plaintiff; 
and  that  the  defendant  undertook,  on  the  same  being 
presented  to  him  ft>r  acceptance,  to  accept  the  same  in 
writing,  but  reftised  to  accept  it.  The  name  of  the  payee 
had  been  left  in  blank ;  and  it  appeared  that  the  plaintiff 
had  received  it  fi*om  the  captain  of  a  vessel  which  had 
lately  arrived  ft-om  Jamaica^  who  had  received  it  ft*om 
Clareficet  and  the  name  of  the  plaintiff  had  been  inserted 
in  his  own  hand-writing.  Ttiebill  had  a  Jamaica  stamp 
upon  it.  There  was  no  acceptance  on  the  face  of  it ;  and 
the  only  evidence  of  the  defendant  having  accepted  it 
was  a  letter  from  him,  with  the  direction  torn  off,  and 
without  any  thing  in  the  body  of  it  to  shew  to  whom  it 
was  addressed,  to  the  following  effect : — 

*  Dear  Sir, 

Mr.  Clarence^  the  bearer  of  this,  has  just 
been  with  me  on  the  subject  of  my  refusing  to  accept 
his  bill  on  me  for  «£200.  The  explanation  he  has  given 
me  is  so  perfectly  ^tisfactory,  that,  upon  its  being  again 
presented,  I  Aall  feel  no  hesitation  in  paying  respect  to 
it ;  and  am  sorry  that  my  refusal  should  have  put  you 
to  any  inconvenience.* 

On  the  part  of  the  defendant,  Clarence^  the  drawer, 
was  called,  and  stated,  that  he  had  never  authorized  the 
plaintiff  to  insert  his  name  in  the  bill.  The  Chief  Justice 
left  it  to  the  jury  to  say,  whether  this  letter  were  evidence 
of  any  authority  firom  the  drawer  to  the  plaintiff  to  insert 
his  namet  resoring  two  points  for  the  consideration  of 
die  court :   1st.  Whether  the  bill  ought  not  to  have  had 
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an  Efiglisb  stamp,  it  not  being  an  effective  bill  of  exchange 
till  the  insertion  of  the  payee's  name,  which  took  place 
in  EitglanJ'f  2d\j.  Whether  there  were  sufficient  evidence 
that  the  plaintiff  had  authority  to  insert  his  name,  or 
diat  the  bill  was  that  to  which  the  letter  alluded.  The 
jury  found  for  the  plaintiff;  and  Mr.  Serjt.  Shepherd,  on 
a  fimner  day  in  this  term,  obtained  a  rule  nisi  to  set  aside 
die  verdict  and  enter  a  nonsuit. 

Mr.  Serjt.  Best  now  shewed  cause,  and  contended, 
first,  that  the  Jamaica  stamp  was  sufficient ;  for  there 
being  no  payee  on  the  bill,  it  would  have  been  payable 
to  the  bearer,  according  to  Snaitb  v.  Mingay  {a),  in  which 
the  court  of  Kin^s  Bench  held,  that  where  a  bill  of  ex- 
change was  sent  over  from  Ireland^  with  blanks  for  the 
date,  sum,  time  of  payment,  and  name  of  the  drawee,  to 
be  filled  up  and  negociated  ia  England,  it  was  to  be  con- 
sidered as  relating  back  to  the  time  of  signing  and  in- 
dorsing it  in  Ireland,  and  that  therefore  an  English  stamp 
was  not  necessary.  So  here,  though  the  bill  was  to  be 
completed  in  England,  it  was  still  a  Jamaica  bill,  and  vras 
to  refer  back  to  the  time  of  drawing  it  in  Jamaica. — 
[Lord  Chief  Justice  Mansfield. — It  can  only  be  con- 
sidered  as  waste  paper  till  filled  up  in  England.] — As  to 
the  second  point,  he  contended,  that  the  bill,  being  sent 
to  the  plaintiff  in  blank,  must  be  considered  as  having 
been  sent  for  the  purpose  of  introducing  his  name  as 
payee.  He  compared  this  case  to  that  of  Russel  v.  Lang-- 
staffie{jk),  where  the  Kin^s  Bench  held,  that  an  indorsement 
of  a  blank  note,  fcc.  was  binding  on  the  indorser,  for  any 
sum  and  time  of  payment  which  the  person  to  whom  he 
entrusted  it  chose  to  insert  in  it.  On  the  same  principle, 
that  the  sum  and  time  of  payment  might  be  inserted,  the 
name  of  the  payee  might  be  introduced,  and  the  giving  the 
hill  in  blank  to  any  one,  was  giving  that  person  authority  to 
do  so. 


1813. 


Crutchlbt 
Maw 


(«)  1  MmU  aad  Sel.  87.  (&)  ZXwg.  614. 
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1813.  Mr.  Serjt.  Shepherd  contri^  distinguished  this  case  from 

^   ^^^^^  that  in  Maule  and  Selwyn,  in  which,  he  said,  express 

V.  authonty  mtist  have  been  given  by  the  drawer  to  the 

person  filling  up  the  instruments.     At  all  events,  that 
case  only  decided  that,  if  a  bill  were  drawn  abroad,  and 
accepted  in  England,  it  was  not  necessary  to  have  an 
English  stamp.    But  here,  if  the  letter  were  to  be  con- 
sidered as  an  acceptance  at  all,  the  defendant  had  made 
himself  liable  by  an  additional  written  document,  which 
must  be  stamped  to  give  it  validity.    The  reason  why 
English  stamps  were  not  required  on  foreign  bills  was, 
that  the  use  of  them  could  not  be  enforced  abroad.  In  this 
case,  a  new  contract  had  been  entered  into  in  England^ 
which,  therefore,  he  might  and  ought  to  have  had 
stamped.     As  to  the  other  point,  he  contended,  that  the 
plaintiff  having  received  the  bill  from  the  person  to  whom 
the  drawer  had  ^ven  it,  was  no  evidence  of  his  being 
authorised  to  insert  his  name;  and  that  the  letter  having 
no  direction  on  it,  there  was  nothing  in  that  from  which 
to  infer  such  authority :  He  had  merely  got  possession 
of  the  letter,  without  being  able  to  shew  any  connexion 
with  the  drawer ;  this,  therefore,  was  not  similar  to  the 
case  in  Douglas, 

Lord  Chief  Justice  Mansfield* — ^If  the  letter  is  to  be 
considered  as  an  acceptance,  being  a  separate  contract,  it 
ought  to  have  been  stamped.  As  to  the  other  point,  the 
plaintiff  ought  to  have  proved  that  he  was  authorized  to 
insert  his  name  as  payee ;  if  he  were  to  recover,  as  the 
case  now  stands,  I  do  not  know  how  the  defendant  could 
charge  the  drawer  with  the  value  of  the  bill.  The 
drawer  might  say,  this  was  not  the  instrument  which  he 
delivered  to  the  person  from  whom  the  plaintiff  re- 
ceived it. 

The  rest  of  the  court  concurring  (n), 

Rule  absolute* 

{a)  Mr.  Justice  Chambre  was  absent  (lom  illness. 
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Saturdaj, 

HARiKOTON  and  Others  v.  macmorris.  Nov.90. 


This  was  an  action  on  the  money  counts,  brought  to  The  parUcoUr  of 

-  ^  /»  ,       i_  .        1  «•  the  defendant's 

recover  the  sum  of  «t  1 6 1 :  1 5s,  being  the  sterhng  amount  set-off  is  not  ad- 

of  different  sums  of  Indian  moneV}  due  from  the  defend-  "'"wihlc  evidence 

'  of  the  existence  of 

ant  to  the  plaintiffs  as  Ernst  India  agents.    The  defendant  a  debt  from  the 

pleaded  the  general  issue,  paid  the  sum  of  of  67 :  \2s.  into  Jfilff!'  ^  *^ 

court,  and  gave  a  notice  of  set-off^,  of  which  the  following  A  debt  incurred 

,  •     1        1  1*       J        J         •tit  ii^  foreign  coin 

was  the  particular,  deliveed  under  a  judge  s  order : —      j,  recoverable  as 

for  lawful  money 
^  ^      .  of  Great  Britain. 

"  jfpnl  23,  1813.      It  is  no  ground 

«'  Paid  Robert  Dasbwxd,  esq.  under  a  foreign  attach-  Sc'^P!f£5Sl'"gf 

"  ment  against  the  present  defendant,  founded  on  a  a  foreign  attach* 

•*  plaint  or  suit  in  the  mayor*s  court  of  London^  brought  ^^i^^  *^^  ^„. 

"  by  the  said  Robert  Dashnvood  against  the  plaintiff  in  this  tracted,  or  the 

parties  resided^ 
*'  cause,  being  the  amount,  or  part  of  the  amount,  of  a  abnwd. 

''  debt  at  that  time  owing  by  the  present  defendant  to  the 

*'  present  plaintiff  in  this  cause ;  <£  1 1 2  : 1  Ox." 

On  the  trial,  the  only  evidence  of  the  existence  of  a 
debt  from  the  defendant  to  the  plaintiffs,  beyond  the 
money  paid  into  court,  was  the  above  particular,  which 
Lord  Chief  Justice  Mansfield^  who  tried  the  cause,  per- 
mitted to  go  to  the  jury,  with  leave  to  the  defendant,  if 
the  verdict  should  be  against  him,  to  move  to  enter  a 
nonsuit/on  the  ground  of  its  being  inadmissible  evidence. 
The  jury  considered  the  set-off  as  an  admission  of  the 
debt  3  and  being  of  opinion  that  the  judgment  on  the 
foreign  attachment  was  irregularly  obtained,  no  summons  « 

or  notice  having  been  served  on  the  defendants  in  that 
suit  (the  present  plaintiffs),  they  found  a  verdict  for  the 
latter  for  i!l  12  ;10x. 

VOL.  I.  n 
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Harinotov 

aiid  others 

t. 

Macmorris* 


GA8B8  IM  MICHABLMAS  TERM, 

Mr.  Seijt.  Lms,  on  a  former  day  in  this  tenn»  obtained 
a  rule  nisi  to  set  aside  the  verdict  and  enter  a  nonsuit. 
He  moved  on  three  grounds : 

1st.  That  the  debt  having  been  incurred  in  Indian 
coin,  no  value  in  English  money  having  been  set  upon  it^ 
the  plaintiffs  could  not  recover  it  as  for  lawful  money  of 
Gnat  Britain ; — but  this  objection  was  over-ruled  at  once 
by  the  court : 

Sdly.  That  the  particular  of  set-off  was  not  admissible 
evidence  of  the  existence  of  a  debt  %  which  was  the  point 
reserved  at  the  trial: 

Sdly.  That  the  attachment  in  the  mayor's  court  was 
regular^  though  there  had  been  no  actual  summons,  and 
consequently  was  a  good  discharge  of  the  debt.  He  said, 
it  would  destroy  the  whole  proceeding  in  foreign  attach^ 
ment,  if  an  actual  summons  were  necessary;  because  it 
was  on  the  fiction  of  summoning  the  real  defendant,  who 
made  default,  that  the  garnishee  was  summoned  (a). 

Mr.  Serjt .  Best  now  shewed  cause  against  the  rule ;  and 
as  to  the  second  point  made  by  the  other  side,  (the  first 
having  been  over-ruled),  he  contended  that  the  parti- 
cular, which  had  been  admitted  to  prove  the  existence  of 
a  debt,  was  not  to  be  conadered  in  the  light  of  a  pleat 
nor  even  of  a  notice  of  set-off  in  the  place  of  a  plea,  but 
merely  as  a  paper  passing  in  correspondence  in  the  course 
of  the  cause,  which  had  only  been  introduced  by  the 
laxity  allowed  in  pleading,  and  which  the  plaintiffs  would 
be  at  liberty  to  give  in  evidence  on  another  trial,  if  the 
defendant  succeeded  in  his  present  motion.  A  particu- 
lar of  set-off,  he  contended,  was  no  more  a  plea  of  set-off, 
than  the  particular  of  the  plaintiff's  demand  was  a  de- 
claration ;  nor  could  it  be  considered  as  on  a  footing  with 
the  records  of  the  court.    As  to  the  last  question,  he 


(a)  See  TurhilVt  case,  1  Sound.  67»  ft.  (1.)  and  Fi$her  v.  Lan€^ 
2  ^Of.  S97»  aad  8  B/.  Airp.  834>  ihew  died. 
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was  about  to  argue  against  the  regularity  of  the  at- 
tachment, 1st.  because  the  defendant  in  the  attach- 
ment  had  not  been  summoned ;  and  Sdly.  because  the 
mayor^s  court  has  no  jurisdiction  over  debts  contracted 
abroad;  but  he  was  interrupted  by  the  Chief  Justice, 
idio  suggested  that  it  would  be  better  to  hear  the  other 
side  on  the  former  question,  before  the  latter  should  be 
discussed ;  observing,  however,  that  it  had  been  decided, 
that  the  circumstances  of  the  debt  having  been  con- 
tracted, and  the  party  residing  out  of  the  jurisdiction  of 
the  mayor's  court,  were  immateriaL 

Mt.  Seijt.  Lifts  then  submitted,  that  it  was  an  esta^ 
blished  rule  that  pleas,  which  were  distinct,  should  be 
kept  distinct ;  and  that  as  one  ground  of  defence  could 
not  be  prayed  in  aid  to  support  another,  so  neither  could 
the  plaintiff  avail  himself  of  one  plea,  to  contradict  what 
was  contained  in  another. 

Lord  Chief  Justice  Mansfield. — ^There  is  no  doubt 
but  that  parties  may  set  off  mutual  debts  (a);  and,  for  the 
sake  of  cdnvenience,  notice  is  given  instead  of  a  plea,  but 
it  must  be  acted  upon  as  a  plea.  Being  given  in  general 
terms,  it  might  be  unintelligible  to  the  plaintifis  without 
an  explanation ;  the  plaintiffs,  therefore,  called  on  the 
defendant  to  give  the  particulars,  ^which  have  the  same 
effect  as  if  stated  in  a  notice  or  plea  of  set-off.  The 
plaintiff  cannot  avail  himself  of  what  is  stated  in  one  pleat 
to  contradict  what  is  stated  in  another.  A  special  plea 
in  trespass  would  contradict  the  general  issue ;  and  I 
cannot  distinguish  between  the  particular  of  a  set-off  and 
a  plea.  I  think,  therefore,  this  was  not  admissible  evi- 
dence. 

Mr.  Justice  Hbath  was  of  the  same  opinion,  and  cited 
Lafwortb  v.  Wast  (i),  in  which  the  vicinetum  of  the  jury 


1813. 

Hartnctok 
and  others 

Macmorris. 


(a)  See  itat.  S  Geo.8.  c.SS.  i.  13.  made  perpetual  by  8  Geo.  9. 
c.  «4.  *,  4. — (5)  Oro,  Jac.  86,  and  YeU,  77- 
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1819. 


Harington 
and  others 

V. 

Macmorris. 


was  mistated,  it  having  been  only  from  one  {dace,  whereas 
there  were  issues  arising  in  two  different  places.  The 
plaintiff,  however,  contended,  that  the  defendant  having 
confessed  that  the  place  which  <was  omitted,  was  in  the 
same  parish  as  that  from  which  the  venire  was  awarded^ 
the  process  was  right ;  but  the  court  held,  that  yrhat  was 
stated  in  one  plea  did  not  aid  what  was  stated  in  another. 
Here  we  must  consider  the  notice  of  set-off  the  same  as 
if  it  had  been  pleaded. 

Mr.  Justice  Dallas. — ^The  only  question  is,  whether 
the  particular  of  a  set-off  be  distinguishable  from  a  plea; 
I  think  it  is  not,  and  that  this  case,  therefore,  is  similar 
to  that  cited  by  my  brother  Heath. 

Mr.  Justice  Chambrb  was  absent. 

Rule  absolute. 


Saturday, 
Nov.  20. 

The  drawer  ©f  a 
bill  is  only  lx)und 
to  pay  within  rea- 
sonable time,  after 
receiving  notice 
of  its  being 
dishonoured  ; — 
iherefore,  where 
he  received  notice 
the  day  after  the 
bill  became  due, 
a  tender  on  the 
following  day 
w^  held  to  DC 
in  time. 


WALKSE   V.   BARNES. 

This  was  an  action  on  a  bill  of  exchange,  drawn  by  the 
defendant,  payable  to  himself  or  order^  accepted  by  ^.  S. 
indorsed  by  the  defendant  to  the  plaintiff,  and,  on  pre- 
sentment  for*  payment,  dishonoured.  The  defendant 
pleaded  non  assumpsit  as  to  all  but  «£lO,  and  a  tender  of  that 
sum;  and  issue  was  taken  on  that  fact.  On  the  trial  of  the 
cause  at  the  sittings  at  Westminster  after  last  Trin.  term, 
before  Lord  Chief  Justice  Mansfield^  the  plaintiff^'s  case 
being  proved,  evidence  was  given  on  the  defendant's  part 
of  the  c£]0  having  been  sent  by  him  to  Mr.  Smithy  the 
plaintiff's  attorney,  on  the  13th  oijune^  the  bill  having  be- 
come due  on  the  1 1  th.  Smithes  clerk  refused  to  receive 
it,  alleging  that  he  had  a  further  demand  of  three  gui- 
neas, being  the  costs  of  issuing  a  writ  against  Spence,  the 
acceptor.     A  notice^  dated  the  12th  of  June^  was  put  in 
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and  read,  sent  by  Smith  tQ  the  defendant,  informing  him  isia. 

that  the  bill  had  been  dishonoured,  and  was  in  his  hands. 
StmtVs  derk  denied  the  tender :  the  jury,  however,  be- 
lieved it,  and  found  a  verdict  for  the  defendant.  Barnis. 

Mr.  Serj.  Besty  on  a  former  day  in  this  term,  had  ob- 
tained a  rule  nisi  to  set  aside  the  verdict,  on  the  ground 
that  the  tender  had  been  made  too  late ;  and  in  support 
of  the  objection,  he  cited  Hunu  v«  Peploe{M). 

Mr.  Serjt.  Shepherd  now  shewed  cause ;  and  he  distin* 
gnished  this  case  from  that  of  Ht^ner.  Pephe,  above  cited^ 
In  the  latter  case  the  defendant  did  not  plead  that  he  was 
tout  terns  pnsy  but  only  that  after  making  the  promise,  &c. 
and  after  the  expiration  of  the  time  appointed  for  the 
payment  of  the  bill,  and  before  the  action  commenced^ 
viz.  on  a  day  subsequent  to  the  day  of  payment^  he  was 
ready  and  willing,  and  offered  to  pay;  and  to  be  sure 
that  was  not  sufficient :  But  here  the  objection  was,  that  in 
point  of  feet  the  tender  came  too  late.  On  this  principle^ 
no  man  would  be  safe  on  buying  goods,  unless  he  tendered 
the  instant  after  the  purchase.  He  contended  that  issue 
having  been  taken  on  the  tender  only,  the  plaintiff  could 
not  now  object  that  the  defendant  had  not  been  always 
ready;  and  if  issue  had  been  taken  on  that  points  there 
would  have  been  enough  for  the  jury  to  have  inferred  that 
the  defendant  had  been  always  ready  (i).  He  contended, 
that  a  tender,  at  any  time  before  action  brought,  was  suffi* 
dent,  unless  where  there  had  been  a  previous  demand  and 
refusal;  and  that  this  case  was  different  from  that  of  an 
action  on  a  deed,  where  the  party  must  shew  that  the  very 
terms  of  the  deed  had  been  complied  with.  If  this  were 
not  sufficient,  no  tender  would  be  good  after  the  plaintiff 
bad  a  right  to  bring  his  action,  which  he  might  have  done^ 


(«)  8  East.  168. (6)But  see  French  v.  Watson,  S  Wih,  74, 

where  the  court  decided,  that  the  question,  whether  the  defendant 
Ittd  been  always  ready  to  pay,  was  not  iMuable. 
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1813. 


Walker 

V. 

Barnes. 
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in  this  case^  immediately  after  notice  of  non-payment  by 
the  acceptor.  t 

Mr.  Serjt.  Be^j  contrij  contended  that  the  drawer, 
having  undertaken  that  the  acceptor  would  pay  on  a 
certain  day,  became  liable  immediately  after  the  acceptor's 
default,  and  that  the  holder  was  entitled  to  interest,  in 
the  shape  of  unliquidated  damages,  for  the  time  beyond 
the  day  on  which  the  bill  became  due,  and  there  could  be 
no  tender  of  unliquidated  damages.  The  breach  of  con- 
tract could  not  be  ciu-ed  by  any  tender  made  after  the 
day  on  which  the  bill  became  due.  The  rule  was  thd 
same,  whatever  might  be  the  amount  of  the  damages,  or 
the  length  of  time  elapsed.  In  this  case,  the  plaintiff  was 
only  entitled  to  ask  for  nominal  damages  by  way  of  interest; 
but  supposing  the  bill  to  have  been  to  a  larger  amount,  or  a 
month  to  have  elapsed  from  the  tiihe  of  its  becoming  due, 
would  the  plaintiff  then  have  been  barred  ft*om  recovering 
his  damages  for  interest  ?  A  plea  of  tender  could  never 
btt  good,  luiless  it  ftilly  answered  the  plaintiff's  right  of 
action  \  here  it  did  not.  He  contended  that  this  did  not 
resemble  the  case  of  a  sale  of  goods,  but  might  be  compared 
to  that  of  money  payable  on  bond  on  a  day  certain  {a).  As 
to  the  notice  of  dishonour,  though  it  was  true  that  the 
drawer  became  liable  only  fi-om  the  time  of  such  notice, 
yet  he  was  liable  for  interest  firom  the  day  on  which  the 
bill  became  due. 

Lord  Chief  Justice  Mansfield. — ^This  is  an  action  by 
the  indorsee  of  a  bill  of  exchange  against  the  drawer, 
whose  undertaking  is  to  pay  the  holder,  on  failure  by  the 
acceptor.    When  the  bill  is  dishonoured,  the  drawer 


(a)  See  stat.  4  Ann,  r.  16.  i.  12 ;  which  enacts  that  in  debt  on 
bond,  conditioned  for  payment  of  a  less  sum  at  a  day  or  place  certain. 
if'the  defendant,  before  action  brought,  have  paid  the  principal  and 
interest,  though  not  strictly  accordm^  to  the  condition;  such  pny- 
roent  may  be  pleaded  in  bar  of  the  action,  as  if  made  at  the  day  and 
place  according  to  the  conditio^. 
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cannot  find  out  by  inspiration  who  is  the  holderi  and 
therefore  cannot  pay  it  till  he  has  notice  of  the  dishonour. 
When  he  has  received  notice»  he  b  bound  to  pay  within 
reasonable  time,  and,  if  he  do  not,  will  be  answerable  for 
damages.  The  bill  became  due  on  the  11th,  on  the 
12th  he  received  a  note  from  the  plaintiff's  attorney, 
informing  him  of  the  dishonour,  and  on  the  13th  he 
tenders.  Is  not  this  a  reasonable  compliance  with  his 
undertaking  ?  No  jury  could  give  even  a  farthing  da^ 
mages. 

Mr.  Justice  Heath  was  of  the  same  opinion. 

Mr.  Justice  Dallas. — ^Here  has  been  no  unjust  deten- 
ti^  of  a  debt,  for  which  damages  can  be  demanded,  llie 
deSendant  has  done  all  that  was  in  his  power ;  he  was 
only  bound  to  tender  after  he  received  notice  of  the  dis- 
honour, and  he  did  so  as  soon  as  possible. 

Mr.  Justice  Chambrb  was  absent. 

Rule  discharged  (a). 


1813. 


H«l 


Walker 
Barkks. 


(a)  See  1  fFilUams's  Sound.  33.  n.  (8.) 


GIBSON  and  others  v.  mair. 


Saturday, 
Nov.«7. 


This  was  an  action  on  a  policy  of  insurance,  dated  the  A  sentence  of 
20th  oi  Majj  1806,  on  the  American  ship  ITasbifigton,  at  ^  neuiraCbya 

and  firom  her  arrival  twenty-four  hours  on  the  coast  of  Brinsh  vicr-ad- 

uit rally  court 
AJricaj  during  her  stay  and  trade  there,  and  till  the  deli*  abriMii,  is  suffi- 

▼cry  of  her  cargo  at  Charleston,  in  South  Carolina.    The  ^"'"^  '^'^^''^''' 

ship  sailed  firom  Liverpool  on  the  2d  of  June,  arrived  in  t>resuinc  ihai  the 

Jmpist  in  the  river  C^go,  and  during  her  soy  there,  on  JS,^;;;':;:;:^^ 

the  9th  of  August,  was  taken  by  the  Prince  of  Orange  i'^  '**'*>^  ulgfgi\ 

cransaciion ; 
though  the  ground  of  condemnation  do  nut  appear  in  the  sentence.     A  Dtrutral  meet* 
io^  by  agreement  a  JBrt/uA  vessel,  for  the  purpose  of  receiving  gunpo^Ucr  ai^d  arms, 
is  ill^,  though  the  latter  should  hare  had  a  license  to  export  them  for  the  purposes  of 
tiade. 


40  CASfiS  IN  HfCUABLMAS  TKtLU, 

1S13.         British  privateer,  which  carried  her  to  Surinam,  v^here 
she  ^iras  condemned.    The  plaintifi?  avierred  the  loSs  to 


^ 


and  others       ^^^^  been,  1st,  By  unlawful  seizure ;  ^dly,  By  barratry, 
j^**  The  cause  was  tried  before  Lord  Chief  Justice  AfdnsfieU, 

\  at  the  sittings  after  last  Trin,  term,  at  GuUdhall,  when  the 

.plaintiff  called  a  witness,  who  stated  that  the  bootiwaiir 
dHbt^Wiidm^im  haA  been  put  in  irons  after  the  ship's 
seizure  by  the  Prince  of  Orange,  charged  with  an  attempt 
to  rescue  and  run  away  with  the  vessel.  On  his  cross- 
examination,  he  said  they  had  met  the  ship  Croydon,  by* 
agreement,  in  the  river  Congo,  which  supplied  them  with 
gunpowder  and  muskets  for  the  purpose  of  trading  in 
slaves.  On  the  part  of  the  defendant,  the  sentence  of 
condemnation  was  read,  and  the  stat.  29  Geo,  2.  c.  16  (a); 
the  order  in  council  of  the  11th  of  ^o;,  1 803  (i),  the 
license  to.  the  Washington  to  carry  arms  sufficient  for  her 

(a)  The  stat.  39  Geo,  S.  c.  1 6.  s,  2,  enacts.  That  whatever  quantity 
of  saltpetre,  gunpowddr,  arras,  or  ammunition^  prohibited  by  pro- 
df&ination  or  order  in  icouncit  to  be  exported,  shall  be  shipped  on 
board  any  ship,  in  any  port  of  Great  Briiain,  in  ordes  for  ex- 
portation, contrary  to  such  proclamation  or  order,  shall  be  forfeited, 
and  theown^r  shall  forfeit  in  the  proportion  of  «£lO0  for  every  cwt. 
of  saltpetre  or  gunfiowder,  or  ibr  eveiy  five  and  twenty  arms ;  and 
j£}00  for  every  two  cwt.  of  any  species  of  ammunition. 

Sect.  3  enacts.  Thai  any  person  aiding  or  assisting  in  the  shipping 
any  saltpetre,  gunpowder,  «c.  during  the  time  it  shall  be  so  prohi- 
bited to  be  exported,  shall  forfeit  J^lOO  and  treble  the  value. 

Sect.  4  enacts.  That  if  any  master  of  any  vessel  shall  take  on  board, 
or  suflfer  to  be  taken  on  board,  any  saltpetre,  gunpowder,  &c.  for 
exportation,  during  the  time  it  shall  he  so  prohibited  to  be  exported, 
every  such  master  shall  forfeit  ^100. — See  also  33  Geo,  3.  c.  2. 

(v)  By  which  it  was  ordered,  <*  That  all  ships  and  vessels,  clear- 
ing out  lor  the  coast  of  Africa^  for  the  purpose  of  carrying  on  the 
trade  there,  be  permitted  to  take  on  board,  at  an  assorted  part  of 
their  cargoes,  as  much  gunpowder,  and  as  large  a  quantity  of  trading 
gnns,  pistols,  cutlasses,  and  flints,  lead  balls,  bars,  and  shot,  as  the 
exportees  shall  think  necessary ;  provided  that  sufficient  security  be 
^ven  to  the  principal  officers  of  his  majesty's  customs,  of  the  port 
m  which  the  ships  are  fitted  out,  and  before  they  proceed  on  tneir 
respective  voyages,  in  treble  the  value  of  the  articles  exported^  that 
the  same  shall  be  ex))ended  in  trade  upon  the  coast  of  ^rica,  which 
security  is  not  to  be  cancelled  until  proof  of  such  expenditure  hat 
been  made  by  the  oath  of  the  captain  or  master  of  the  ship  or  vessel, 
in  like  manner  as  is  prescribed  with  regard  to  spirits  and  aast  India 
goods  used  in  carrying  on  that  trade.*' 
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defience,  but  not  for  the  purposes  of  trade,  and  the  pro-  1813. 
test  of  the  supercargo,  stating  that  the  ship  had  been  "^^^^ 

seized  by  the  Prince  of  Orange  on  pretence  of  having  ^^ J  others 
powder  and  muskets  on  board,  contrary  to  her  licence,  ^' 

M  A  f  R 

were  also  read. — On  this  evidence  the  jury  found  for  the 
phtnriflfsf  liberty  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit  on  two  grounds :  1st.  That  there  was 
not  suffici^t  evidence  of  a  loss  by  barratry ;  and  2dly. 
Tliat  the  condemnation  was  conclusive  evidence  against 
the  plaintifis,  of  the  ship  having  been,  illegally  employed. 
The  sentence  of  condemnation  was  general,  without  nien- 
tloning  the  grounds  of  it ;  and  the  Chief  Justice,  at  the 
trials  refused  to  admit  parol  evidence  of  what  passed  in 
the  court  of  admiralty,  wliich  was  attempted  to  be  given^ 
in  order  to  prove  that  she  was  condemned  for  an  offence 
which  would  have  amounted  to  barratry. 

Mr.  Serjt.  Lens^  on  a  former  day,  obtained  a  rule  nisi 
for  a  nonsuit  oh  these  two  grounds. 

Mr.  Serjt.  Best  and  Mr.  Seijt.  Vaughan  now  shewed 
cause,  and  contended  that  the  condemnation  could  not 
have  been  for  having  gunpowder  on  boards  because  the 
Stat.  29  Oeo*  2.  prohibiting  the  exportation  of  gunpbwderi 
did  not  extend  to  the  case  of  powder  taken  on  board  out 
of  this  country,  [Lord  Chief  Justice  Mansfield: — ^unless 
the  purchase  were  concerted  between  the  two  ships  i\ 
and  that,  by  that  act,  only  the  powder  was  forfeited,  not 
the  ship ;  that  the  boatswain  having  been  put  in  confine- 
ment on  a  charge  of  barratry,  it  was  fair  to  infer  that 
barratry  was  the  ground  of  the  condemnation.  They 
cited  the  case  of  the  Dispatch  («),  in  which  Sir  WilHam 
Scott  decided,  that  any  resistance  to  a  legal  inquiry,  which 
a  British  privateer  lias  a  right  to  make,  puts  the  party 
resisting  in  the  situation  of  an  enemy,  and  makes  him 
liable  to  condemnation.     They  contended,  therefore,  that 

(a)  3  RohinsorCi  Adm,  Rep,  S7B. 
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1813.         ^^  plaintifis  were  entitled  to  recover  eitker  on  the  first 
counts,  as  for  unlawful  seizure^  or  on  the  last,  as  for  bar- 


GlBSONT 

and  others        ratry. 

'"•  The  Chief  Justice,  however,  observed  that  it  did  not 

follow,  because  the  master  had  been  charged  with  bar- 
ratry, that  the  condemnation  proceeded  on  that  ground; 
and  being  of  opinion  that  the  condemnation  was  suffidoit 
proof  that  the  ship  had  been  engaged  in  an  illegal  trans- 
action, and  the  other  judges  concurring,  the  rule  was 
made  absolute  for  a  nonsuit  (a). 

« 
(a)  Fide  potteh  the  case  of  Gibson  v.  Service,  at  ntit  priuSf  which 
was  an  action  oo  the  tame  policy. 


Monday, 

No?.  29.  BLANDFORD  V.  DB  TASTBT. 

notgranrarat-     Mr-  Seijt.   Shepherd   and  Mr.  Scrjt.  Vaughan  shewed 

tachment  against  cause  against  a  rule  which  had  been  obtained  by  Mr.  Sent, 
m  witness  for  not    „         -  .  .  .       ,  • 

appearing  to  give  Best^  for  an  attachment  against  a  witness  m  this  cause, 

cTtdence  ^^rd-  £^jy  ^^^  appearing  to  give  evidence  at  the  trial,  according 
pmna,  he  having  to  his  suipma.  His  affidavit  stated,  that  he  had  attended 
^^  «p^t2-  ^^  G«iittai/  for  two  days,  in  expectation  of  the  cause 
tion  of  the  cause  coming  on,  and  that  on  the  third,  (on  which  day  the 
having  on  the      cause  was  tried,)  understanding  that  there  were  some 

third  left  the  special  jury  causes  expected  to  come  on,  which  would  pre* 
court  on  his  «-        •*     ^  »  kt 

own  business,      vent  this  cause  from  being  tried,  he  left  the  court  on 

on  hearing  that     business  of  consequence  to  himself.    They  contended 

some  other  causes  ^  ' 

were  coming  on.  that  this  was  a  sufficient  reason  for  non-attendance,  and 

that  a  witness  was  not  obliged  to  attend  firom  day  to  day 

till  the  cause  came  on. 

Mr.  Seijt.  Bestf  contrh^  contended  that  it  was  necessary 

that  he  should  so  attend,  and  that  if  business  called  him 

away,  he  ought  to  apply  for  leave  of  absence.    He  said, 

this  action  was  brought  to  recover  a  sum  of  money  which 

had  been  received  by  the  defendant  to  the  plaintiff's 

use;  that  this  witness  was  the  defendant's  broker,  and 


Dz  TASTET. 
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that  the  plaintiff,  having   no    means   of  proving  the  1813. 

defendant's  hand«writin?,  but  by  the  evidence  of  this      „    """^ 

.  '  .        Blani^ford 

witness,  he  had,  by  this  neglect,  been  obliged  to  submit  9. 

to  a  nonsuit* 

Lord  Chief  Justice  Mansfield. — This  application  is 
for  an  attachment  as  for  a  contempt  of  court,  and  cer* 
tainly  if  a  person  firom  any  ill  motive,  or  even  from  care- 
lesmess,  neglect  to  attend,  it  is  proper  for  the  court  to 
grant  an  attachment  against  him,  and  he  is  not  to  judge 
for  himself,  as  to  when  and  how  long  he  may  be  wanted. 
But  I  think  that,  in  the  present  case,  the  party  has  not 
been  guilty  of  such  a  contempt,  as  calls  on  the.  court  to 
grant  an  attachment  against  him.  He  did  attend  two 
days,  and  so  far  shewed  his  readiness  to  obey  the  subpcena ; 
and,  though  it  is  not  to  be  avoided,  it  certainly  is  a  se- 
vere attendance  which  is  imposed  upon  a  witness^  to  be 
obliged  to  wait  from  day  to  day  till  the  cause  comes  on  \ 
and  the  party  does  no  more  than  what  is  reasonable,  if, 
when  he  serves  the  suhpiena^  he  tells  the  witness  he  will 
let  him  know  when  the  cause  is  likely  to  come  on. 
Otherwise  a  witness  might  be  vexed  and  harassed  ex- 
ceedingly, by  being  obliged  to  neglect  his  business  for 
two  or  three  dap  or  more.  No  such  notice  seems  to 
have  been  given  in  this  case.  When  the  cause  was  called 
on,  the  attorney,  not  seeing  him  in  court,  and  finding  that 
he  did  not  answer  to  his  name,  might  have  withdrawn 
his  record)  so  that  there  was  no  absolute  necessity  to  go 
to  trial  without  him;  instead  of  this,  he  chose  to  be  non- 
suited.  As  to  his  having  no  other  witness,  I  should  think 
there  would  always  be  some  person  in  court  who  could 
prove  a  defendant's  hand-writing.  But,  at  all  events,  the 
mischief  has  arisen  from  his  own  act,  in  swearing  the 
jury  in  the  absence  of  a  material  witness  \  and  though  a 
man  certainly  is  bound  to  attend  during  the  whole  sittings^ 
if  necessary,  yet  in  this  instance,  he  seems  to  have  as* 


I!f  BnCRAKLlTAS  TERM, 


1»U. 


j« 


r^  r  ^aTBT". 


aiitlii'irnl  to  excuse  him  from  any  impu- 


Ob   CODfeESDOCa 

res  OK  tne 


Rule  discharged. 


XEWI.A.ND  V.  MJUOUBANKs  and  otlicrs. 

IBIS  was  an  actxoa  of  trover,  brought  to  recover  the 

value  of  ten  hogsheads  of  sugar ;  and  was  tried  before 

Lord  Chief  Justice  MansfUld^  at  Guildhall^  at  the  sittings 

after  last  J^ritu  term,  when  a  verdict  was  found  for  the 

piainti£  with  £  300  damages,  subject  to  the  opinion  of 

»<M«ii  or  tuierast^  the  court  upon  a  case,  of  which  the  following  is  the 
cU  ia  aithe  tim« 


MottAiy, 

.U  vit«iM»  *^  oil 
•  iM  raOft  rctidui;, 

AiMi  o|  which  bm 


ta  pui  uiMi  place 
oui  th«  same  in 
>oiu«  pubhc  or 
private  fiuniK  9f» 
i^mtd  ami  M|^** 
vifiU  «fCMn/y» 
with  power  lo 
call  iii>  reiiiovc» 
Of  iMw  plttct  out 
iho  !miiie»  aud 


substance: 

J^sAt  NtoJanJ^  deceased,  who  at  the  time  of  making 
his  wUl,  and  at  his  death,  was  seized  in  fee  simple  of 
a  considerable  real  estate  situated  in  Jamaica^  and  of 
personal  property  more  than  sufficient  to  pay  his  delfts 
and  funeral  expences,  on  the  8th  of  July  179!^,  made  his 
wUI,  which  was  duly  executed  and  attested  to  pass  real 
estates  in  Jamaica^  and  thereby  directed   that    all  his 


w  receive  the  ail-  debts  and  funeral  expences  should  be  paid,  with  the 

payment  of  which  he  charged  all  his  estate,  both  real 


t»ioJucid  thereof 
or  lea  year^ 
al>er  huUccea$e> 
\\\  irual  to  place 
«»ul  (he  «ume  au« 
iiually  in  like 
luaiiuer.  ta  thai 

bv(i*m0  a  prifi- 
uftai  AiiiN  I  aiul 
ai  \ik^  riiU  of  tru 


and  personal }  then  followed  some  pecuniary  legacies  to 
be  paid  out  of  his  personal  property ;  immediately  after 
which  came  the  following  clause :  "  As  to  all  the  rest, 
residue,  and  remainder  of  my  estutc,  of  whatsoever  nature 
or  kind  the  same  may  be,  and  of  which  I  may  be  pos- 
sessed or  interested  in  at  the  time  of  my  decease,  I  give, 

y^rn  U>  apply  ihe 

aiiMual  iiilrr<*»iof  the  whole  of  such  principal  money  in  the  erection  of  a  free  school, 
W  ^  uiultMT  the  uiaaaAcinent  of  the  trusteea,  and  iktir  heirs 'y  bin  the  annual  interest  only 
Ul  Im^  M»  appliril  *'-*llel(l,  that  if  the  real  estate  passed  at  all  under  this  will,  it  was, 
4^  nU  tv«litii  (Mily  for  ten  years. 


and  others. 
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devise^  and  bequeath  unto  Alexander  Majoribanks  and  1813. 

others,  their  heirs  and  assigns  for,  .ever  j  nevertheless^       ^t  ^"^^^^ 

,       ,  °  ,  Newland 

upon  trust,  that  they  my  said  trustMbflO>  as  soon  as  con-  9. 

veniently  may  be  after  my  decease,  put  and  place  out       ^Ia^Iu^t^^^ 

the  same  in  some  public  or  private  ftmds,  upon  good  and 

sufficient  security,  with  full  power  at  any  time  to  call  in, 

remove,  or  new  place  out  the  same,  in  such  manner  as 

they  shall  thinlf  fit,  so  as  the  best  annual  interest  be 

made  thereof;  and  to  receive  and  take  the  annual  interest 

or  produce  thereof,  for  and  during  the  term  of  ten  years 

after  my  decease,  in  trust  to  place  out  the  same  annually 

in  like  manner,  so  9s  that  the  interest  may  become  a 

pincipal  sum ;  and  at  the  end  of  ten  years,  then  that  the 

trustees,  their  heirs  and  assigns,  apply  the  annual  interest 

of  the  whole  of  such  principal  money,  in  the  erection  of  a 

free-school,  in  such  part  of  the  said  parish  of  Ballgate{s)  as 

they  shall  think  fit,  for  the  education  of  the  youth  of  the 

said  parish;  such  school  to  be  under  the  management 

and  direction  of  the  trustees  and  their  heirs,  fee.  but  it  is 

my  will  that  the  annual  interest  only  be  so  applied/' 

The  testator  died  on  the  15th  of  July  1799,  without 
altering  his  said  will,  and  seized  and  possessed  of  his  real 
and  personal  estate  as  aforesaid,  leaving  the  plaintiflF  his 
nephewj  and  heir  at  law.  The  real  estate  continued  in 
the  care  of  the  person  who  had  managed  it  for  the 
testator,  for  the  benefit  of  whoever  might  be  entitled  to 
it,  and  this  manager  in  1812,  sent  the  sugar,  the  subject 
of  the  present  action,  and  being  the  growth  of  the  year 
18\2,  upon  part  of  the  said  real  estate,  to  England,  to  be 
delivered  to  the  person  entitled  to  it  under  the  testator's 
will.  There  is  no  law  in  Jamaica  prohibiting  the  devise 
of  real  estates  to  charitable  uses.  The  defendants  pro- 
cured the  sugar  to  be  delivered  to  them,  claiming  as  the 


(a)  In  Scotland, 


New  LAND 

V, 
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1813*         devisees  mentioned  in  the  will,  and  refused  to  deliver  it 

to  the  plaintiff  as  heir  at  law  to  the  testator. 

The  only  questiao4iitended  to  be  argued,  was,  which 

Majgribanks   of  them  was  intitled  to  the  said  sugar,  according  to  the 
andotfacn*  , 

true  construction  of  the  will. 

Thb  case  came  on  for  argument  on  Thursday^  the  18th 
of  Novimber^  when  Mr.  Seijt.  Copley^  for  the  plaintiff, 
premised,  that  if  the  court  decided  either  that  the  trus-  ^ 
tees  took  nothing  of  the  real  piopeily  under  the  devise, 
or  that  they  only  took  an  interest  for  ten  years,  the  h^ir 
would  be  entitled  to  the  proceeds  of  the  sugar,  they 
""  having  arisen  since  the  expiration  of  the  ten  years.  And 
he  relied  on  these  two  principles :  first.  That  the  heir  at 
law  was  not  \o  be  disinherited,  except  by  the  expressdevise 
of  the  estate  to  another,  or  unless  it  appeared  certainly  by 
fiur  import,  that  it  was  the  testator's  intention  so  to  devise 
'^them,  and  that  in  case  of  doubt,  the  heir  should  be  pre- 
ferred, and  for  this  he  cited  Lordlfardwick/s  judgment 
in  Timewell  v.  Perkins  {a)\  secondly.  That  in  the  con- 
struction of  wills,  the  whole  must  be  taken  together,  and 
•i^»— -■       I  ■■ — ^—       I  - 

(a)  2  At.  102.  In  that  case,  the  words  of  the  will  were, ''  Ittm^ 
all  those  my  freehold  lands  and  hop-grounds,  with  the  messuages  or 
tenements,  barns,  &c.  now  in  the  tenure  and  ooeopation  of  the 
widow  Leach,  and  all  other  the  rest,  residue  and  remainder  of 
my  estate,  consisting  in  ready  money,  plate,  jewels,  leases,  judg- 
ments, mortgages,  &c.  or  in  any  other  tnbe  whatsoever  or  where- 
^  soever,  I  sive  unto  A.  H,  and  her  assians  tor  ever.*'    Lord  Hard'  ^ 

wicke  held,  that  the  word  "  estate,*'  being  expressly  confined  to 
personals,  the  real  estate  did  not  pass,  and  that,  even  though  the 
word  real  had  been  added,  the  court  would  intend  an  intestacy  in 
fiivour  of  the  heir  at  law,  unless  there  had  been  some  words  that 
shewed  the  intention  to  pass  the  real  estate:  and  he  laid  it  down  as 
a  general  rule  that  "  estate"  where  it  is  only  coupled  **  with  things 
that  are  personal,  should  be  restrained  to  personals.**  See  also 
Dally  V.  King,  \  H.B.  I .  in  which  the  court  seemed  inclined  to 
think,  that  the  words  *'  estate  of  what  kind  soever,**  followed 
by  the  words  "  all  other  utensils  of  husbandry,**  and  preceded 
by  an  enumeration  of  personal  property,  coolo  not  be  intended 
by  the  testator  to  pass  real  property :  but  the  court  did  not  decide 
on  this  point.  In  Shaw  v.  Bull,  12  Mod,  592.  the  testator,  after 
devising  several  estates  to  his  wife,  added,  •*  and  all  the  overplus  of 
my  estate  to  he  at  my  wife*s  disposal,  and  I  make  her  executrix.** 
The  court  held,  that  only  his  personalty  passed. 
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one  part  admitted  to  explain  and  modify  another;  on  \biz. 

tbe  authority  of  Pitman  ▼•  Stevens  (a).    On  this  last  ^^v*' 

principle,  he  contended  that  it  was  the  testator's  intention  *^^^*'^ 

to  subject  no  part  of  the  real  estate  to  the  uses  of  the  trust ;   M  a  joribavks 

for  though  he  admitted  that  the  words  in  question,  viz. 

Jltbe  nstj  residue^  andrenudnder  of  my  estati^  ef  nvbatsoever 

watmn  or  Und  tbe  same  may  ie,  if  they  stood  alone,  would 

amount  to  a  devise  of  the  real  property  to  the  trustees, 

yety  coming  just  after  the  bequests  of  the  personal  property  f 

they  must  be  considered  as  referring  to  the  personal 

properly  only.    He  contended  further,  that  the  words 

^  possessed  or  interested  in^^  referred  to  personal,  rather 

than  to  real  property ;  that,  by  directing  the  produce  to 

be  laid  out  on  good  and  si^ient  security ^  tbe  tjcstator  must 

have  meant  the  produce  of  the  personal  property,  the  real 

estate  being  sufficient  security  of  itself;  that,  if  he  had 

meant  to  diqioic  of  the  real  property,  he  would  not  have 

made  use  of  the  term  ^  annual  interest^'  but,  '*  rents  and 

fnftSi*  and  that,  though  the  words  ^  heirt  etnd  assigns 

fir  everi^  might  be  said  to  have  reference  in  general 

to  real  property;  yet,  as  in  a  subsequent  clause,  he  gave 

authority  to  the  trustees,  thar  heirs  ind  assign^,  to  dispose 

of  the  whide  of  the  principal  money,  without  reference 

to  real  property,  he  might  £urly  be  supposed  to  use  the 

same  words  here,  with  relation  to  personal  property  only. 

On  these  grounds,  he  contended  that  the  trustees  took 

nothing  of  the  res^  estate  under  the  will ;  but,  if  the  court 

should  be  of  a  different  opinion  on  this  point,  at  all  events 

as  the  trustees  had  no  power  to  sell  the  estate,  the  heir 

would  be  entitled  to  the  beneficial  interest  in  it,  at  the 

expiration  of  the  ten  years. 

Mr.  Seijt.  Pell,  contri,  though  he  agreed  in  the  general 
principles  bud  down  by  the  other  side,  contended  that 

■JL ■ M^WM  III       T— ■— I     I M         I—    ■■!       ■  ^  I  IBJ  1__  ^ 

i 

(«)  15  Sa$t,  605 }  Mc  Lord  BttenborougK'*  iudffntai  ia  that  case. 
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1813.  the  trustees  took  an  estate  in  fee.    As  to  the  ^^e  of 

v>r-^  TimeweU  V*  Perkins  above  cited,  the  words  there, being 

t,.  ''  a/t  the  residue^  bte.  cfmy  estate,  consisting  in  ready  money , 

^Iajo&iba VKS    £^f."the  words,  estate.  fa*r. were  bound^own  and  confined 
sod  others.  ./.in. 

to  the  property  specified*  So  m  erery  case  where  the 
devise  had  been  construed  to  rdate  to  personal  property 
only,  there  had  always  been  some  words  which  had  bound 
down  the  general  expression.  In  Doe  dem.  of  Bufldtt  and 
others  v.  Chapman  {a\  a  devise  of  '^  eJl  the  rest  asid  residtu 
rfmy  estate  cfwhat  nature  or  kind  soever ^^  was  held  to  in- 
clude real  as  well  as  personal  property,  though  accom- 
panied with  limitations  peculiarly  applicable,  and  usually 
applied,  to  personal  property  only.  He  said,  it  was  ap- 
parent from  the  words  of  the  will,  that  the  testator  meant 
CO  affect  the  real  property  some  way ;  and  as  the  school, 
which  was  the  Use  to  which  the  property  was  to  be  ap- 
/  plied,  was  to  be  conducted  according  to  the  judgment  of 
the  trustees  '^  and  their  heirsi*  he  inferred  that  the  estate  in 
fee  was  meant  to  be  transferred  for  the  endowment*  The 
only  difficulty,  he  said,  arose  from  the  testator  having 
given  no  e^^ress  directions  for  the  ^e  of  the  estate;  bat 
he  contended,  that  the  trustees  might,  if  they  thought 
proper,  sell  the  estate  \  for  the  testator  wishing  to  esta- 
bUsh  a  school  in  Scoilandy  it  must  be  supposed  that  he 
intended  the  estate  in  Jamaica  to  be  sold  for  the  endow- 
ment of  it. 

Cur.  adv.  vmlt. 
On  this  day  the  Chief  Justice  delivered  the  opinion  of 
the  court. 

This  was  a  most  absurd  will,  on  which  even  the  testator 
himself  could  not  have  put  any  reasonable  construction. 
However,  Mr.  Justice  Heath  and  myself,  (who  were  the 


(a)  ]  H.  BL  823. 
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only  judges  present),  are  of  opinion  that  the  heir  is  in-  1813. 

titled  to  the  sugar,  though  we  are  not  agreed  on  the  me-  ""^^"^^ 

dium  by  which  he  becomes  so  intitled.    There  is  no  doubt  ^^ 

bat  the  words  "  of  luhatsoiver  nature  or  kind  the  same  may  Majoribanbs, 
he^  of  themselves,  would  comprehend  the  real  estate  as 
well  as  the  personal.  But^  looking  to  the  other  parts  of 
the  will,  I  incline  to  think  that  the  testator  did  not  intend 
to  pass  his  real  property.  Many  cases  have  been  cited, 
which  only  prove  that  in  the  construction  of  wills,  one 
part  must  be  taken  to  explain  and  modify  the  others; 
and  in  the  construction  of  this  will,  I  think  it  could  only 
refer  to  the  personal  estate ;  because,  whatever  was  in  the 
testator's  contemjplation  was  to  be  ^^  placed  out  on  good  and 
sufficient  security,^*  which  lands  could  not  be ;  and  the  ex- 
pression afterwards,  of  its  *'  becoming  a  principal  ium^ 
seems  to  apply  so  strictly  to  personal  property  only,  that 
I  think  they  control  the  general  words.  My  brother  Heathy 
however,  thinks  they  are  not  controlled  by  the  other  parts 
of  the  will,  but  that  the  testator  meant  to  give  the  real 
estate  to  the  trustees,  but  only  for  ten  years,  and  then  that 
it  should  revert  to  the  heir  at  law.  If  my  idea  be  rights 
the  heir  took  at  the  death  of  the  testator ;  if  that  of  my 
brother  Heath  be  correct,  he  would  take  at  the  end  of 
ten  years:  At  all  events,  therefore^  the  sugars  being  the 
produce  of  the  estate  after  the  expiration  of  the  ten  years^ 
the  present  plaintiflf  is  entitled  to  recover. 

Postea  for  the  plaintiff*. 
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'/  Memoranda. 

In  the  last  vacation,  Mr.  Serjt.  Shepherd^  the  King's  an- 
cient Serjeant,  and  Solicitor-General  to  his  Royal  Highness 
the  Prince  of  Waksy  was  appointed  Solicitor-General 
to  the  King,  in  the  room  of  Mr.  Justice  Dallas^  and  was 
succeeded  in  the  office  of  Solicitor-General  to  the  Prince 
of  WmUs,  by  Mr.  Serjt.  Bat. 


Lord  Chief  Justice  Mansfield  was  absent  the  whole  of 
this  term  from  indisposition. 


Friday, 

Jan.e8.  BARWICK  V.  MATHBWt. 

A  copyholder  This  was  an  action  to  try  a  feigned  issue  under  the  autho- 
of  common  in       ^^  ^^  ^^  ^^  ^^  parliament,  passed  for  inclosing  lands  in 

two  manors,  and  the  manor,  lordship,  or  forest  oi  Westward,  in  the  cototf 
having  received  '  ^  * 

an  allotment  out  of  one,  in  lieu  of  his  riffht  in  that  manor,  is  entitled  to  his  full 
allotment  out  of  the  other,  when  inclosed,  whether  the  manors  be  held  under  the 
same,  or  under  different  lords.  And  though  the  estate,  in  respect  of  which  he  claims* 
be  partly  enfranchised  freehold,  that  docs  not  txtiDgubh  his  right  as  to  the  part  en- 
franchised. 
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of  Cumherlandi  and  was  tried  before  Mr.  Baron  Wood^  at  1814. 

the  last  assizes  for  that  county.    There  were  three  issues :       Bar  wick 
First,  whether  the  plaintiff,  as  owner  of  lands  in  the  parish      ,      o. 
of  Wigtofif  were  entitled,  in  respect  thereof,  to  a  right  '* 

of  common  for  himself  and  his  tenants,  occupiers  thereof, 
or  any  part  thereof,  upon  the  commons  of  Westward; 
secondly,  if^he  were  so  Entitled,  whether  he  were  entitled^ 
in  respect  thereof,  to  any  allotment  of  the  commons  in 
Westward :  thirdly,  whether  to  a ^// allotment  thereof. 
The  plaintiff's  estate,  in  respect  of  which  he  made  this 
claim,  was  partly  ancient,  and  partly  enfranchised  free- 
hold, the  latter  having  been  formerly  held  in  customary 
tenure  of  the  Earl  of  Egremonty  as  parcel  of  the  barony 
of  Wigtofiy  and  by  him  enfranchised  in  1778.  In  the 
deed  of  enfranchisement  was  this  express  clause:  '^  And 
«  also  all  such  common  of  pasture  and  turbary,  in  and 
*'  upon  all  the  commons  and  wastes  of  and  within  the 
^  said  barony  (of  ff^gton)^  as  the  said  Joseph  Barwicky  at 
^  the  time  of  the  execution  of  these  presents,  is  entitled  ^ 

•*  unto,  for  and  in  respect  of  the  said  premises." — ^Lord 
Egremamt  was  lord  of  both  manors*  An  act  for  inclosing 
the  commons  in  Wtgton  passed  at  the  same  time  as  that 
for  inclosing  Westward^  and  the  plaintiff  had  received  an 
allotment  under  the  Wtgton  inclosure  act,  but  it  did  not 
appear  that  he  had  received  it  as  a  foil  and  acknowledged 
compensation  for  his  claim  in  both  manors.  On  the 
trial,  it  was  proved  that  the  plaintiff  had  exercised  a 
right  of  common  over  Westward^  for  the  space  of  thirty- 
five  years  j  and  Mr.  Baron  Wood  left  it  to  the  jury  to 
•ay,  whether  or  no  this  user  were  sufficient  evidence, 
from  which  to  presume  a  regrant.  A  verdict  was  found 
for  the  plaintiff,  the  following  point;  being  reserved  for 
the  opinion  of  the  court :  first,  Whether  the  plaintiff^ 
having  received  an  allotment  under  the  Wtgton  inclosure 
act,  was  entitled  to  a  folly  or  any  allotment  of  common  in 
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Wiitwardy  being  another  manor  under  the  same  lord  9 
and  secondly^  if  so  entitled^  whether  the  deed  of  enfran- 
chisement were  not  a  bar  to  such  claim. 

The  SBlidtor^General  moved  last  term  that  the  verdict 
should  be  set  aside,  and  a  new  trial  granted  on  these 
grounds.  As  to  the  first  point,  he  said,  the  case  of 
HoUinshiad  v.  Walton  (a)  had  been  alluded  to  at  the  trial, 
m  which  the  court  of  Kin^s  Bench  held  that,  where  two 
manors  were  held  of  different  lords,  a  tenant,  having  a 
right  of  common  on  both,  was  entitled  to  an  allotment  of 
each ;  but  they  were  inclined  to  think  that  he  would  not 
have  been  so  entitled,  if  the  manors  had  been  held  under 
the  same  lord.  [Lord  Chief  Justice  MafufieU.-^'Vnij, 
if  one  of  two  manors  be  inclosed  first,  should  not  a  man, 
having  an  estate  in  each,  receive  a  share  in  the  second^ 
wh^i  that  comes  to  be  inclosed  ?]  He  then  cited  F*  N.  B, 
tit.  jtdmeasunment  of  Pasture^  125,  in  which  it  is  laid 
down  that,  *'  If  the  defendant  have  conunon  appendant 
''  to  his  freehold,  in  three  vills,  it  may  be  admeasured  for 
''  the  lands  in  one  of  the  vills/^  As  to  the  second  ques- 
tion, he  contended  that,  as  the  plaintiff*  could  only  claim 
his  right  of  common  as  a  copyholder,  except  as  to  that 
part  which  was  freehold  originally,  and  for  which  there- 
fore he  might  prescribe,  the  right  was  destroyed,  as  to 
that  part  which  had  been  eicfranchised,  and  of  which 
there  had  been  no  regrant  in  the  deed  of  enfranchise- 
ment Qr).  The  Chief  Justice  was  of  opinion,  that  there 
might  be  a  question  as  to  the  last  point,  because  he  could 
not  claim  by  prescription. 

The  rule  niii  was  accordingly  granted,  and  on  this 
day  Mr.  Serjt.  Rough  shewed  cause  against  it. — As  to  the 
first  point,  he  said,  the  defendant  relied  on  the  distinction 


{a)  7  East  485.' 
related  to  fVigton. 


{b)  The  clause  containing  the  regrant  only 


MaThbws. 
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which  the  court  of  King^s  Bench/in  the  case  of  Hollinshead         1B14. 

T.  Walton^  seemed  inclined  to  take  between  manors  held       ^^'^^^^ 

under  the  same  and  under  ditferent  lords ;  but  he  con*  u. 

tended  that  there  was  no  express  authority  to  warrant 
such  a  distinction.    The  passage  cited  from  F.  N.  B. 
proved  nothing  in  the  present  case^  as  the  tenant  might 
very  possibly  be  entitled  to  his  writ  of  admeasurement  of 
pasture^  and  yet  have  no  claim  to  what  was  the  subject  of 
die  present  action^  and  vice  versd.  As  to  the  second  pointy 
whether  the  enfranchisement  were  an  extinguishment  of 
the  right,  as  to  so  much  as  was  enfranchised ;  he  said  that, 
in  Crowder  v.  OUfield  {a)^  it  was  decided  that  if  a  copy* 
holder,  who^  had  common  of  pasture  in  the  wastes  of  the 
lord,  out  0/  the  manor,  enfranchised  his  copyhold  estate, 

I 

still  his  common  remained,  because  he  made  title  through 
the  lord;  iJitir,  if  he  had  common  over  the  wastes  tubUn 
the  manor,  because  that  belonged  to  the  estate.    Sp  in 
I  Rol.  Jb,  tit.  Extinguishment ^  pi.  (A)  2.  '<  If  a  copyholder 
^  of  a  manor  have  had  immemoriadly  a  right  of  way  over 
^  the  land  of  another  copyholder,  and  he  purchase  the 
^  inheritance  of  the  copyhold,  by  which  the  copyhold  is 
^'  extinct,  still  the  ri^t  of  way  is  not  extinguished  by  it.^ 
[Mr.  Justice  Heath. — That  is  another  thing:  The  right  of 
common  is  a  profit  h  prendre ;  a  right  of  way  is  a  mere 
easement.]    This,  however,  would  go  to  strengthen  the 
doctrine  laid  down  in  Crowder  v.  Oldfield,  above  cited* 
But  if  the  enfranchisement  should  be  held  to  have  ex- 
tinguished the  right,  still,  he  contended^  there  was  enough 
in  the  user  of  thirty-five  years,  from  which  to  presume  a 
regrant.    In  CowUm  v.  Slack  (A),  in  which  the  plaintiff 
claimed  common  appurtenant,  and  proved  fifty  years  user 
as  tenant  to  the  lord  of  the  manor,  the  defendant  ob- 
jected that  the  unity  of  possession  extinguished  the 


(«]  1  Salk.  170. (()  U  East.  108. 
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common ;  but  the  court  of  Kin^s  Bench  held  that  common 
appurtenant  might  as  well  be  by  grant  as  by  prescription^ 
and  that  the  user  for  fifty  years  was  evidence  for  the 
jury  to  presume  such  a  grant. 

The  SoHcitor-General  and  Mr.  Serjt.  Pell^  contrif  ad- 
mitted that  where  the  tenant  held  in  different  manors^ 
under  different  lords,  his  receiving  an  allotment  out 
of  one  manor  did  not  preclude  him  from  claiming  his 
share  in  the  other,  because  one  lord  was  in  no  way 
concerned  with  the  grants  which  anothtr  might  think 
proper  to  make:  But  where  there  was  the  same  lord 
of  two  manors,  when  the  commons  came  to  be  appor- 
tioned out  for  the  satisfaction  of  the  commoner^s  rights, 
he  was  interested  in  the  allotments  made,  and  common 
justice  required  that  each  tenant  should  receive  no  more 
than  a  full  compensation  for  the  loss  of  his  right.  The 
lord  was  not  to  make  satisfaction  twice  over;  the  dis- 
tinction, therefore,  which  the  court  of  Kin^s  Bench 
inclined  to  make  in  Hollinshead  v.Walton^  was  a  just  one. 
[Mr.  Justice  Chamhre,*^Yo\x  are  assuming  that  the  manors 
had  immemoriallybeen  held  under  the  same  lord,  in  which 
tase  the  right  could  not  have  existed  over  both  manors  \ 
there  must,  therefore,  originally  have  been  different 
lords.]  The  plaintifl^  claimed  a  right  of  common  over 
Westward^  on  the  strength  of  a  user  for  thirty-five  years, 
by  which  he  pretended  that  a  regrant  was  to  be  presumed ; 
and  as  the  deed  of  enfranchisement,  which  contained  a  new 
grant  as  to  ff^igt$n,  was  made  in  177S,  the  two  manors 
must  have  been  under  the  same  lord  at  the  time  of  the 
supposed  regrant.  The  lord,  and,  through  him,  his  tenant, 
had  a  right  to  turn  in  so  many  cattle  on  the  wastes  in  two 
manors ;  but  his  right  was  for  the  same  cattle  on  both, 
that  is,  for  the  same  quantity,  and  if  he  were  satisfied  for 
that  quantity  in  one  manor,  he  had  no  right  to  demand 
any  more.     [Mr.  Justice  Cbamire.^$uppose  he  had  re- 
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leased  his  right  in  oney  would  that  have  lessened  1^ 
right  over  the ^ other?]  If  there  had  been  no  enclo- 
sure acts,  and  the  lord  had  chosen  to  approve  so  much 
as  would  have  excluded  the  tenant  from  his  right  over 
Wejiwardi  leaving  suiEcient  common  for  him  on  Wigton^ 
he  certainly  would  have  had  a  right  to  have  done  so. 
Bro,  Ah^  tit.  Common  of  Pasture^  52.  '^  A  man  has  common 
in  three  villsi  the  lord  may  approve  in  one  viQ,  leaving 
sufficient  common  in  the  others  j"  h  fortiori  therefore^ 
they  contended  that  an  act  of  parliament  had  power  to 
do  so. 

Mr.  Justice  Heath.— I  am  of  opinion  that  there  is  no 
ground  for  granting  a  new  trial,  on  either  of  these  ob- 
jections; I  see  no  reason  why  the  allotment  out  of  Wigtcn 
should  be  considered  as  a  compensation  for  the  allotment 
out  of  Westward^  whether  the  manors  be  held  under  the 
same  or  under  different  lords.  Originally  they  could 
not  have  been  under  the  same  lord.  It  appears  too,  from 
the  act  for  inclosing  fVigton^  that  no  reference  was  had  to 
the  right  claimed  over  fVestward. 

Mr.  Justice  Chambre. — ^I  am  also  of  opinion  that  the 

present  verdict  should  stand.    The  case  cited  from  Br$. 

Ahr.  makes  no  difference.    Certainly  when  there  is  more 

common  than  is  necessary  for  the  tenants,  the  lord  may 

approve,  but  his  approving  in  one  manor  would  make  no 

difference  as  to  the  other. 

Mr.  Justice  Dallas  concurred. 

Rule  discharged. 


1814. 


Barwick 
[Mathews. 


MUFF  ATT  V.  PARSONS. 


Satarday^ 
Jan.  29. 


This  was  an  action  for  goods  sold  and  delivered,  to  A  tender  to  a 
which  the  defendant  pleaded  a  tender.    On  the  trial  of  before  "action'  * 
the  cause,  it  appeared'  that,  on  the  plaintiff^'s  writing  to  |jJ^^*;|J^^/ 

•hould  have  received  ordeii  not  to  accept  it. 


LofdCSDcf  Jvseice  Ma»¥IELD»  wlio  tried  tbecaoK, 
BwopBDoc  iluEt  nnthmg  Acs  tbxD  a  tcodcr  tDtnefniiF* 


juumiun^)^  Hwnii  ibr  die  plimni^  sdb^^ct  to  the  opmon 
of  the  cxsarTy  CO  thequesdooy  wbetfacr  the  tender^isabofe 


Mr.  Scfjt.  Wmmgbmmf  accordinglTy  ia  the  fast  temiy 
cbtamed  m  nde  «£»  to  set  aside  the  vcidict,  and  enter  m 
mimt  9  and  ob  a  snbse^jnent  day  in  that  tenn»  Mr*  Seryt* 
Bni  shevrd  caose.  He  insisted  that  the  tender  must  be 
made  to  the  pbtrniflThimsdf,  or  lus  agent  authorised  fat 
that  purpose.  In  this  case,  thoogh  the  person  to  whom 
the  tender  was  made,  was  sometimes  in  the  habit  of 
receiTing  money  for  the  pbmtifl^  yet,  in  this  instance^ 
hb  authority  had  been  expressly  coontennanded  by  his 
prindpaL  He  said  it  had  never  been  decided  that  a 
tender  to  a  clerk  was  sufficient.  [Lord  Chief  Jostioe 
Man^M* — A  tender  to  a  wrnnmgatg  derk  must  be  con- 
sidered sufficient.]  That  is  only  where  he  has  been  an* 
thorised;  here,  on  the  contrary,  there  had  been  an  ex- 
press countermand ;  the  derk  therefore  had  ceased  to  be 
an  agent. 

Mr.  Seijt.  Vaughan^  coniri, — ^If  this  verdict  were  per- 
mitted to  stand,  it  would  be  sanctioning  the  greatest 
oppression  and  injustice.  The  plaintiff,  after  he  had 
refused  the  draught,  knowing  it  would  immediately  be 
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turned  into  cash,  kept  out  of  the  way  himself,  and  ordered 
his  clerk,  if  it  should  be  tendered  to  him,  not  to  receive 
it  The  reiiisal  by  the  clerk,  was  a  refusal  by  the  prin-- 
dpal,  it  having  been  made  by  the  direction  of  the  latter; 
and  so,  coming  within  the  doctrine  laid  down  in  Jones 
v.  BarkUy  (a),  dispensed  with  the  necessity  of  going  to 
die  prindpaL  The  defendant  could  not  in  any  way  save 
himself  by  a  tender,  as  he  had  been  told  it  would  not  be 
accepted.  In  almost  every  case,  the  tender,  he  said,  was 
made  to  a  servant  or  clerk.  The  reason  assigned  for  the 
refiisaly  was  that  the  business  was  in  the  hands  of  an 
attXHTiey,  and  the  only  question  seemed  to  be,  whether 
this  were  a  sufficient  excuse  for  refusing  to  receive  the 
money.  In  Briggs  v.  Calverley  (i),  the  defendant  pleaded 
a  tender  before  action  brought ;  the  plaintiff  replied, 
that  before  the  tender,  he  had  employed  an  attorney  to 
toe  the  defendant,  and  that  a  writ  of  latitat  had  been 
sued  out  against  him  by  the  attorney,  but  not  till  after 
the  tender.  On  a  general  demurrer.  Lord  Kenyan  said^ 
**  it  was  impossible  to  contend  that  the  tender  came  too 
late,  it  having  been  made  before  the  commencement  of 
the  soit;  that  it  Would  be  introducing  a  most  dangerous 
distinction,  to  depart  from  that  line,  on  account  of  any 
previous  steps  taken  by  a  party  in  contemplation  of  an 
action/' (c) 

Lord  Chief  Justice  Mansfield. — There  is  no  doubt 
upon  this  point.  The  only  question  is,  whether  this  be  a 
tender  to,  and  a  refusal  by,  the  principal  \  and  though  it 
were  to  be  wished  that  this  could  be  made  a  legal  tender, 
I  have  some  doubts  about  it. 

Cur.  adv.  vult. 


1814. 


Muff  ATT 

V, 
pARfONS. 


(a)  Doug,  659.—— (i)  8  Ter.  Hep.  629 Cc)  See  alio  1  Wil' 

Hams' i  Sound.  33«  n.  (2). 
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1814.  On  this  day^  Mr.  Justice  Heath  delivered  the  opinion 


^g  ^      of  the  court*  which  was,  that  the  tender  to  the  clerk 

9.  must  be  considered  the  same  as  if  it  had  been  made  to 


Parsovs. 


the  principaL 

Rule  absolute. 


Satarday, 
Jan.  SQ. 


RICHARDSON  AND  ANOTH£R>  EXECUTORS^  V,  ROBERTSON. 


On  a  writ  of         This  was  a  writ  of  error,  brought  bv  the  executors  of 

error  to  reverse 

an  outlawry^  on     Thomqs  Blease,  to  reverse  the  outlawry  of  the  testator^ 

•MlSTthe  ouu  ^^^  ^^^  '^^^^  outlawed  in  his  life-time  at  the  suit  of  the 

law,  before  and  present  defendant.    The  error  assigned  was,  "  That  the 

suing  out  the  said  Thotnas  Blease,  before  and  at  the  time  of  awarding 

writ  of  exigent,  and  issuing  of  the  writ  of  exigi  facias,  upon  which  the 

until  the  time  of  Said  outlawry  was  pronounced,  and  from  thence  conti- 

ou^Fa^TY ''was^Ui  ^"^'^g  afterwards  until  and  at  the  time  of  pronouncing 

parts  bevond  the  the  said  outlawry,  was  in  parts  beyond  the  seas,  to  wit, 

tiff'in  error^hav-"  ^^  Jamaica,  in  the  H^cst  Indies  J*    To  this  the  defendant 

ing  proved  the  in  error  replied,  **  That  by.  reason  of  any  thing  for  error 

fng^  in  the  out-  assigned,  the  outlawry  in  form  aforesaid,  pronounced 

lawry,  and  that     aeainst  the  said  Thomas  Blease.  oueht  not  to  be  reversed, 

the  outlaw,  at  o  .  . 

the  time  of  suing  annulled,  or  held  for  nothing  \  because  the  said  Thomas 

wsa  abrw^^and  ^^^^^^9  ^^  ^^^  ^"^®  of  awarding  and  issuing  of  the  said  writ 
died  abroad,  but    of  exigi  factaSy  upon  which  the  said  outlawry  was  pro- 

the  time  of  his  nounced,  or  afterwards,  until  and  at  the  time  of  pro- 
death  ; — Held,  nouncine  the  said  outlawry,  was  not  in  parts  beyond  the 
thatitwasnot  ^  r      il  .  ••     j        a       u 

necessary  to  prov^  seas:     On  which  replicatilto  issue  was  jomed.     At  the 

the  •Srraciu  of  ^^  *^  GuUdhall,  at  the  sittmgs  after  last  Michaelmas  term, 
outlawry  was  the  plaintiff*  in  error  proved  the  previous  proceedings  in 
pronottDC    .         ^^  outlawry,  but  failed  in  establishing  the  time  when  the 

writ  of  proclamation  issued.  It  was  also  proved,  that  the 
outlaw,  at  the  time  of  suing  out  the  exigent,  was  in 
Jamaica,  and  afterwards  died ;  but  the  time  of  his  death 
did  not  appear. 
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and  another^ 
Executors, 

V. 
ROBERTSOK. 


Mr.  Serjt.  Lem,  for  the  defendant  in  error^  objected  1814« 

that  it  was  necessary  to  shew  the  time  when  the  out*    Rxchardsok 
lawry  was  pronounced* 

Lord  Chief  Justice  Mansfield,  however,-  who  tried 
the  cause^  over-ruled  the  objection,  considering  that  the 
time  was  immaterial,  as  it  appeared  on  the  evidence 
that  the  outlaw  never  returned  from  Jamaica,  but  died 
abroad.  He  however  reserved  the  point,  and  on  this 
day  the  Soticiior-General^  in  the  absence  of  Mr.  Serjt. 
Lmi  from  indisposition,  moved  to  set  aficfe  the  verdictf 
and  enter  a  nonsuit.  He  contended,  that  as  the  issue  was, 
'^  that  the  outlaw,  before  and  at  the  time  of  awarding 
and  issuing  the  writ  of  exigent,  and  from  thence  con- 
tinuing afterwards  until  and  at  the  time  of  pronouncing 
the  outlawry,  was  in  parts  beyond  seaj  &c."  it  was  neces- 
sary to  shew  when  the  outlawry  was  pronounced,  in 
order  to  make  out  the  issue;  he  might  have  died  be- 
tween the  time  of  suing  out  the  exigent,  and  judgment 
of  outlawry;  in  that  case  he  could  not  have  been  said  to 
have  been  '^  until  and  at  the  time  of  pronouncing  the 
outlawry,  in  parts  beyond  sea." 

But  the  court  held,  that  the  substance  of  the  issue  had 
been  proved,  and  that  there  was  no  occasion  to  prove 
when  the  judgment  was  pronounced. 

Rule  refused. 


pro- 


"  Tuesday, 
CROFTS  V.  JOHNSON.  ^th,  1. 

Mr.  Sent.  Pelh  ort  a  former  day  in  this  term,  obtained  ^he  ^"^  wiJl 

,  .  .  wt  M»ae  the  pi^ 

a  rule  msi  to  set  aside  the  judgment  and  execution  had  ceediDgs  against 
thereon^  against  the  bail  of  Abraham  Jones ,  on  the  ground  ^^nj  of  the 

plaintiff  having 
looepted  a  eoMovit  from  the  defendant  in  the  original  action,  the  last  instalment  of 
which  would  become  due  on  a  day  subsequent  to  that  on  which  the  plaintiff  would 
bare  been  entitled  to  judgment  and  execution,  had  be  gone  to  trial  in  the  original 
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1814.  On  this  day,  Mr.  Justice  Heath  delivered  the  opinion 


,  -  _      of  the  court)  which  was,  that  the  tender  to  the  clerk 

V.  must  be  considered  the  same  as  if  it  had  been  made  to 


Parsovs. 


the  principaL 

Rule  absolute. 


Saturday, 
Jan.  2Q, 


RICHARDSON  AND  ANOTHER,  EXECUTORS,  V.  ROBERTSON. 


On  a  wrriiof         This  was  a  writ  of  error,  brought  by  the  executors  of 

error  to  reverse 

an  outlawry,  on     Thomas  BUase^  to  reverse  the  outlawry  of  the  testator^ 

•'l^Tthe  ouu  ^^^  ^^^  he^n  outlawed  in  his  life-time  at  the  suit  of  the 
law,  before  and  present  defendant.  The  error  assigned  was,  "  That  the 
suing  out  the         said  Thomas  B/ease,  before  and  at  the  time  of  awarding 

writ  of  exigent,  and  issuing  of  the  writ  of  exssi  facias,  upon  which  the 
and  from  thence  °  6   y  »     r 

until  the  time  of  Said  outlawry  was  pronounced,  and  from  thence  conti- 
omlawrv ''was  in  "^"^^g  afterwards  until  and  at  the  time  of  pronouncing 
parts  bevond  the  the  said  outlawry,  was  in  parts  beyond  the  seas,  to  wit, 
tSff^in  error^hav-"  ^^  Jamaica,  in  the  ff^est  IndiesJ*  To  this  the  defendant 
ing  proved  the  in  error  replied,  **  That  by,  reason  of  any  thing  for  error 
ings  in  the  out-     assigned,  the  outlawry  in  form  aforesaid,  pronounced 

lawry,  and  that     aeainst  the  said  Thomas  B/ease.  oueht  not  to  be  reversed, 

the  outlaw,  at         »  .  . 

the  time  of  suing  annulled,  or  held  for  nothing ;  because  the  said  Thomas 

wal  abrwi^^and  ^^^^^^9  ^^  ^^^  ^™®  of  awarding  and  issuing  of  the  said  writ 

died  abroad,  but  of  exigi  facias,  upon  which  the  said  outlawry  was  pro- 
without  fixing  ,  -  ,  Mj^i^r 

the  time  of  his      nounced,  or  afterwards,  until  and  at  the  time  of  pro- 

ik*^  • — ^^^^9  nouncing  the  said  outlawry,  was  not  in  parts  beyond  the 
oecessarytoprorfc  seas:"  On  which  replication  issue  was  joined.  At  the 
£c  -SrmeiSr  of  ^"^^  ^^  GuUdhall,  at  the  sittings  after  last  Michaelmas  term, 
outlawry  was  the  plaintiff  in  error  proved  the  previous  proceedings  in 
proaouDC    .         ^^  outlawry,  but  failed  in  establishing  the  time  when  the 

writ  of  proclamation  issued.  It  was  also  proved,  that  the 
outlaw,  at  the  time  of  suing  out  the  exigent,  was  in 
Jamaica,  and  afterwards  died ;  but  the  time  of  His  death 
did  not  appear. 
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and  another^ 
Executors, 

V, 
ROBERTSOK. 


Mr.  Serjt.  Lens,  for  the  defendant  in  error ^  objected  1814; 

that  it  was  necessary  to  shew  the  time  when  the  out-    Richardsow 
Iiwry  was  pronounced. 

Lord  Chief  Justice  Mansfield,  however,-  who  tried 
the  cause,  over-ruled  the  objection,  considering  that  the 
time  was  immaterial,  as  it  appeared  on  the  evidence 
that  the  outlaw  never  returned  from  Jamaica,  but  died 
aI»road.  He  however  reserved  the  point,  and  on  this 
day  the  SaUdtor^General,  in  the  absence  of  Mr.  Serjt. 
Lens  from  indisposition,  moved  to  set  a«ide  the  verdict^ 
and  enter  a  nonsuit.  He  contended,  that  as  the  issue  was, 
**  that  the  outlaw,  before  and  at  the  time  of  awarding 
and.  issuing  the  writ  of  exigent,  and  from  thence  con- 
tinumg  afterwards  until  and  at  the  time  of  pronouncing 
the  outlawry,  was  in  parts  beyond  seaj  &c."  it  was  neces- 
sary to  shew  when  the  outlawry  was  pronounced,  in 
order  to  make  out  the  issue;  he  might  have  died  be- 
tween the  time  of  suing  out  the  exigent,  and  judgment 
of  outlawry;  in  that  case  he  could  not  have  been  said  to 
have  been  <^  until  and  at  the  time  of  pronouncing  the 
outlawry,  in  parts  beyond  sea/' 

But  the  court  held,  that  the  substance  of  the  issue  had 
been  proved,  and  that  there  was  no  occasion  to  prove 
when  the  judgment  was  pronounced. 

Rule  refused. 


C&OFTS  V.  JOHNSON. 


Tuesday, 
Feb.  1. 


Me.  Sent.  Pell,  o»  a  former  day  in  this  term,  obtained  ^b*  T'l"''" 
''  '      ^  ^        '  '    ^  net  aside  the  pro- 

a  rule  nisi  to  set  aside  the  judgment  and  execution  had  ceedings  against 

thereon,  against  the  bail  of  jttrabam  Jones,  on  the  ground  ^Jnj  of  the 

plaintiff  having 
aeoepted  a  eoftiovit  from  the  defendant  in  the  original  action^  the  last  instalment  of 
which  would  become  due  on  a  day  subsequent  to  that  on  which  the  plaintiff  would 
hare  been  entitled  to  judgment  and  execution,  had  he  gone  to  trial  in  Uie  original 


i 

1814- 

Mdffatt 
pAuom. 


CISBS   IS  HILiRT  TBRU, 

On  this  day,  Mr.  Justice  Heath  deliTered  the  opinion 
of  the  court,  which  was,  that  the  tender  to  the  clerk 
must  be  considered  the  same  as  if  it  had  been  made  to 
the  prtncipaL 

Rule  absolute. 


Satardty, 
Jan.  tg. 

On  1  nrrit  of 
error  in  revene 
■n  Dutliwry,  on 
the  ginund 
••  that  the  oot- 
liw,  before  and 
M  the  time  of 
suing  out  ihe 
writ  orekigeiit, 
«nJ  from  tlience 
until  the  ume  of 
pronouncing  the 
outlawry,  wal  tu 
part*  bevond  the 
■eu  ;*'  the  plain- 
tiff in  error  hav- 
ing proved  the 
Ciiiui  proceed- 
in  the  out- 
la  wrr  J  and  that 
the  Duilaw,  at 
the  lime  of  suing 
out  the  exigent, 
wai  abroad,  and 
died  abroad,  but 
without  fixing 
Ihc  lime  of  hit 
death  (—Held, 
that  it  wai  not 
necmaiy  to  prort 
the  lime  ivben 
the  judgroent  of 
outuwry  wat 
pnmouoced. 


KICHARDSON  AND  AHOTHEB,  EXECUTORS,  V.  ROBBRTION. 
This  was  a  writ  of  error,  brought  hj  the  executors  of 
Thomas  BUate,  to  reverse  the  outlawry  of  the  testator, 
who  had  been  oudawed  in  his  life-time  at  the  suit  of  the 
present  defendant.  The  error  assigned  was,  "  That  the 
said  TiiMuu  BUaie,  before  and  at  the  time  of  awarding 
and  issuing  of  the  writ  of  exip  faciat,  upon  which  the 
said  outlawry  was  pronounced,  and  from  thence  conti- 
nuing afterwards  until  and  at  the  time  of  pronouncing 
the  said  outlawry,  was  in  parts  beyond  the  seas,  to  wit, 
at  yammca,  in  the  Wett  Indits."  To  this  the  defendant 
in  error  replied,  "  That  by.  reason  of  any  tiling  for  error 
assigned,  the  outlawry  in  form  aforesaid,  pronounced 
against  the  said  Thomat  Bltase,  ought  not  to  be  reversed, 
annulled,  or  held  for  nothing  j  because  the  said  Thamat 
.5/m»,  at  the  time  of  awarding  and  issuing  of  the  said  writ 
of  txigi  faciat)  upon  which  the  said  outlawry  was  pro- 
nounced, or  afterwards,  until  and  at  the  time  of  pro- 
nouncing the  said  outlawry,  was  not  in  parts  beyond  the 
seas:"  On  which  replication  issue  was  joined.  At  the 
trial  at  GuU&aH^  at  the  sittings  after  last  Micbatlmas  ten% 
the  plaintiff  in  error  proved  the  previous  proceedingi  {■ 
the  outlawry,  but  £uled  In  establishing  the  time  when  ths 
writ  of  proclamation  issued.  It  was  also  proved,  that  d 
outlaw^  at  the  time  of  suing  out  the  exigent, 
Jammea,  and  afterwards  died  ;  but  the  time  of  h 
did  not  appear. 
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Mr.  Serjt.  Ltnif  for  the  defendant  in  error,  objected  181*. 

that  it  was  necessary  to  shew  the  time  when  the  out-    RicHAUDsoir 
Isvrry  was  pronounced.  ""d  onuiher. 

Lord  Chief  Justice  Mansfield,  however,-  who  tried  „,    ■  ' 

the  cause,  over-ruled  the  objection,  considering  that  the  Robkrtioh. 
time  was  immaterta),  as  it  appeared  on  the  evidence 
dut  the  outlaw  never  returned  from  Jamaica,  but  died 
atvoad.  He  however  reserved  the  point,  and  on  this 
day  the  Sotuitor-General,  in  the  absence  of  Mr.  Seijt. 
Letu  from  indisposition,  moved  to  set  au<fe  the  verdictf 
and  enter  a  nonsuit.  He  contended,  that  as  the  issue  was, 
"  that  the  outlaw,  before  and  at  the  time  of  awarding 
and  issuing  the  writ  of  exigent,  and  from  thence  con- 
tinumg  afterwards  until  and  at  the  time  of  pronouncing 
die  outlawry,  was  in  parts  beyond  sea,  &c."  it  was  neces- 
sary to  shew  when  the  outlawry  was  pronounced,  in 
order  to  make  out  the  issue ;  he  might  hare  died  be- 
tween the  time  of  suing  out  the  exigent,  and  judgment 
c^  outlawry;  in  that  case  he  could  not  have  been  said  to 
have  been  **  until  and  at  the  time  of  pronouncing  the 
outlawry,  in  parts  beyond  sea." 

Bat  the  court  held,  that  the  suljistance  of  the  issue  bad 
been  proved,  and  that  there  was  no  occasion  to  prove 
when  the  judgment  was  pronounced. 

Rnk  refilled. 


CBOPTS   V.   JOHNSON.  p 

"*■*■•  Sent.  PeU,  on  a  former  day  in  this  term,  obtained  "^^  * 
'  role  nisi  to  set  aside  the  judgment  and  execution  had  c 
™feoa,  against  the  bail  of  AbrtUiam  Jenei,  on  the  ground  * 

i  ^^'^'^  "^  ^aL0^ i^uiUni  in  th«  oriuiial  acticra,  ihe  b^  i^o^ 

"'^h ■»--  W^       'it-' — r — '- "- —    '      ii     •-  ^ 


Co  CASES  IN   HILARY  TERM, 

1814.  that  the  plaintiff  had  accepted  a  cogtibvit^  payable  by  in- 

J^""^  stalmentSy  from  the  defendant  in  the  original  action,  and 

0.  had  thereby  given  time  to  the  latter.    The  declaration 

'       was  delivered  as  of  Easter  term,  with  notice  to  plead 
within  the  first  four  days  of  Trinity  term.     On  the  16th 
of  June^  on  which  day  the  time  for  pleading  expired, 
the  defendant  wrote  to  the  plaintiff's  attorney,  offer- 
ing a  cognovit  for  the  debt  and  costs,  which  offer  the 
latter  accepted,  and  accordingly  sent  a  cognovit  on  the 
back  of  the  declaration    to  the  defendant's  attorney. 
The  defendant,  however,  neglected  to  sign  it,  and  to- 
wards the  close  of  Trinity  term^  the  plaintiff^s  attorney 
received  a  plea  of  the  general  issue.    It  was  then  too  late 
to  get  the  necessary  witnesses,  so  as  to  try  at  the  sittings 
after  Trinity  term.  On  the  31st  of  August ,  the  defendant 
in  the  original  action  executed  the  cognovit  for  the  amoimt 
of  the  debt  and  costs,  being  <£25 :  12j  :  6//.,  payable  by 
the  following  instalments,  viz.:  <£lO.  on  the  last  day  of 
September ,  and  the  remainder  in  moieties,  one  on  the  last 
day  of  October,  the  other  on  the  last  day  of  November. 

Mr.  Serjt.  Marshall^  in  shewing  cause  against  the  rule, 
contended,  that  in  fact  the  payment  was  accelerated  by 
the  acceptance  of  the  cognovit^  since  the  greater  part  of 
the  debt  would  have  been  recovered  before  the  plaintiff 
'  could  have  entered  up  judgment  in  the  original  action. 
He  cited  Hodgson  v.  Nugent  (a),  where  the  court  of  Kin^s 
Bench  held  that  a  cognovit  given  by  the  principal,  without 
notice  of  it  to  the  bail,  did  not  operate  as  a  discharge  of 
the  latter. 

The  court  were  clearly  of  opinion  that  a  cognovit ^  of 
itself,  was  no  dbcharge  to  the  bail,  unless  time  were 
given  by  it  to  the  principal ;  but  as,  in  this  case,  it  appeared 


(tf )  6  Tern  Rep.  277. 
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that  the  cause  might  have  been  tried  at  the  sittings  in 
Mtcbadmas  termy  by  which  means  the  pbintiff  would 
have  been  entitled  to  judgment  and  execution  before  the 
last  day  of  Novembiry  on  which  day  the  last  instalment 
of  the  cognovit  would  have  become  due,  they  considered 
that  time  bad  been  given  to  the  defendant  in  the 
original  action,  and  that  therefore  the  bail  were  dis- 
charged. 

Rule  absolute. 


1814. 
Crofts 

V. 
JOHMSOir. 


DOB,  OK  THE   DEMISE  OF  CHRiSTOPHEE   PARKIN    AND  jpjbd^* 

JAMES  WILKINSON,  V.  JOSEPH  PA&KIN. 


This  was  an  action  of  ejectment,  brought  on  the  several  ^^^^amaw  tcne!.* 

demises  of  CbrisUpbtr  Parkin  and  James  WllUnson,  to  re-  inentM<^Ddt,&c. 

r  1   /•  «•  1      J    situate  in  T*..  and 

cover  possession  of  a  messuage  and  n\e  acres  of  land,  ^^^^  ^^  ^^  J^^ 

caUed 


ing-JfouUf  and  of  an  inn  called  tie  Tontine^  and  occupation,  to  B. 

ri     J      11    •  •      I-  1.'      r  fr*L  for  five  hundred 

nine  acres  of  land,  all  situate  m  the  township  of  lijurgth  yean,  upon  cer- 

land^  in  the  county  of  Tork.    The  cause  was  tried  before  tain  trusts ;  after 
^^   '  ^,  ,1.  .         r.      thedeierminaUoti 

Mr.  Baron  TbemsM^  at  the  last  spring  assizes  for  the  of  which  term, 

county  of  Tork,  when  the  jury  found  a  verdia  for  the  "e^re\'?*hc  de- 
plaintiff^  absolute  as  to  Spring^house^  but  as  to  the  Tontine  vised  all  his  lat  J 

ian^  sal:gect  to  the  opinion  of  the  court  on  the  following  ^^it^^'  to^C. 
^Hj^  and  in  case  of  Cs 

__       .«.,..,.       .1,    .       ,     ,  r  »-  f  death,  he  devised 

yosepb  Parian^  by  his  will  dated  the  1st  of  February ^  the  said  last  men' 

1800,  devised  all  his  messuages,  tenements,  closes,  lands,  ^J^^]^d^^ 
grounds,  hereditaments,  and  premises,  situate  in  the  town-  sesover.  He  also 
ship  of  Tburgpland,  in  the  parish  of  Ss/kstone,  and  county  J^ "t^*  crops,* 

of  York,  and  then  in  bis  own  occupation^  to  James  Wilkinson,  &c.  which  at  his 
^    ,      ,  -.    •        ,  .     ./••\        1    ti         1.       1.    death  should  be 

(one  of  the  lessors  of  the  plaintiff,)  to  hold  to  him,  his  upon  his  said 

estate  and  pre- 
mises at  T,»  then 

ss  his  oum  ocetipa/ton.— -Held,  that  those  premises  onlt  pdssed  by  the  will,  either  to  B. 

or  C.  which  were  in  the  testator's  own  occupation  at  the  time  of  making  his  will. 
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1814.  executors,  administrators,  and  assigns,  from  and  immedU 

lyT^dem  *^^^y  ^^^^  ^*  decease,  for  five  hundred  years,  upon  the 

Parkiw  trusts  thereinafter  declared;  and  from  and  after  the  de- 

an   ano    cr  termination- of  the  said  term,  and  in  the  mean  time  sub- 

Vm 

PAREfw.  ject  thereto,  he  devised  all  and  every  his  smiJ  messuages, 
&c.  so  situate  in  Thurgolmnd  aforesaid,  to  his  son  Christo^ 
pber  Partifif  (the  other  lessor  of  the  plaintiff*,)  his  heirs 
and  assigns,  for  ever ;  and  in  case  of  his  death  before  he 
attained  the  age  of  twenty-one  years  without  lawful  issue, 
then  he  devised  the  said  last  mentiomd  hereditaments  and 
premises  unto  and  equally  amongst  the  survivors  and  sur- 
vivor of  all  his  sons  and  daughters,  to  hold  to  them,  their 
heirs  and  assigns,  for  ever.  And  he  further  bequeathed 
to  his  said  son  Christopbtr^  all  the  cattle,  stock,  imple- 
ments of  husbandry,  crops  of  com,  com  growing  or  in 
the  straw,  and  all  other  his  personal  effects  whatsoever, 
which  should,  at  the  time  of  his  deaths  happen  to  be  in, 
upon,  about,  or  belonging  to  his  said  estate  and  premises 
at  Thurgoland  aforesaid,  then  in  his  own  occupation.  The 
defendant,  Joseph  Parkin^  was  the  testator^s  eldest  son. 
The  testator,  at  the  time  of  making  this  will,  besides  cer- 
tain other  premises  in  Thurgo/and,  which  were  in  his  own 
occupation,  and  into  the  possession  of  which  Christopher 
Parian  entered  on  his  father's  death)  was  seised  in  fee  of 
Spring-housCy  and  of  the  Tontine  inn :  As  to  the  former  of 
which,  the  jury  found  an  absolute  verdict  for  the  plaintiff", 
as  having  been  in  the  occupation  of  the  testator  at  the 
time  of  making  his  will :  As  to  the  Tontine  inn,  which  was 
proved  not  to  have  been  in  his  occupation  at  that  time, 
they  also  found  a  verdict  for  the  plaintiff^,  but  subject  to  the 
opinion  of  the  court,  on  the  question,  whether  the  plain* 
tiff*  were  entitled  to  it  under  the  above  will.  If  the  court 
should  be  of  that  opinion,  then  a  ^general  verdict  was 
to  be  entered  for  the  whole  of  the  premises  for  which 
the  ejectment  was  brought ;  if  otherwise,  the  verdict 


IN  THft  FIFTT-FOURTH  TEAR  OF  GEO.  UI.  63 

was    to  be   conlined  to   the    premises    called   Spring-         1814. 

Mr.  Serjt.  CopUj^  for  the  lessors  of  the  plaintiff,  con-  .Park in 
tended,  either  that  all  the  premises  belonging  to  the  '°  ^""^  ^' 
testator  in  Tburgo/aptdf  passed  to  ^<im^i  H^ilkinsm  for  the  Parkin. 
term  of  five  hundred  years,  on  the  trusts  mentioned  :n 
the  will,  or  else  that  Christopher  Parkin  was  entitled  to 
them,  under  the  subsequent  devise  to  him.  The  argu- 
ment on  the  other  side>  he  said,  would  arise  out  of  the  * 
words  then  in  bis  own  occupation^  which  the  defendant 
would  contend  were  restrictive  of  the  general  words,  and 
descriptive  of  the  premises  to  be  conveyed.  But  he  con- 
tended that  there  was  no  necessity  for  putting  so  strong 
a  construction  upon  them.  This  was  not  to  be  construed 
as  if  it  had  been  a  devise  of  such  .or  lucb  part  of  the  tes- 
tator's messuages  as  wen  in  bis  own  occupation;  there 
was  no  necessity  to  have  inserted  any  particular  descrip- 
tion of  the  premises,  but  it  having  been  added  super- 
fluously, did  not,  he  contended,  control  the  former 
general  description.  Suppose  it  had  been  a  devise  of  all 
his  property  in  Thurgolandj  and  he  had  afterwards  added 
bis  bouse  in  which  he  livedo  there  would  have  been  no  in- 
consistency in  that.  In  order  to  support  the  construction 
which  the  d^endant  would  contend  for,*  it  would  be  ne- 
cessary to  change  the  word  messuages  to  messuage^  because 
the  devise  was  of  all  the  testator's  messuages ,  in  the  plural 
number,  and  there  was  only  one  in  Thurgoland  actually  in 
his  occupation,  at  the  time  of  making  his  will.  The 
{daintiff's  claim  was  supported  by  a  decision,  which  had 
never  been  disputed,  that  of  Mirrellv.  Nicbolls{a\  in 
which  the  testator,  being  possessed  of  two  several  moieties 


(a)  I  BuU,  117< 
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1814. 


Doe  dem. 

Pakkik 

and  another 

o. 
Paeeiit. 


oT  lanxby  one  in  Kint,  and  the  other  in  Euex^  devised  *'  all 
his  moUiies  in' Kent,**  without  mentioning  his  moiety  in 
Essex  I  and  the  court  held  that ,  under  the  word  nMeties^  the 
htter  passed  as  well  as  the  former.  Hiat  case,  he  said ,  was 
amilar  to  the  present,  changing  the  word  moieties  into 
mesiuagesy  and  had  been  recognised  and  confirmed  by  the 
judgment  of  the  court  of  Kings  Bench,  in  the  case  of 
St.  JtJm  V.  The  bishop  of  Winchester  (a).  There,  the 
testator  devised  all  his  advowsons,  &c.  in  the  county  of 
H*  fir  the  purchase  of  which  he  had  already  contracted  and 
agreed \  and  the  court  ol Kings  Bench,  oq  a  writ  of  error 
from  the  court  of  Cemmon  Pleas^  held,  that  an  advowson, 
the  purchase  of  which  had  been  completdj  executed  before 
the  making  of  the  will,  passed  by  this  devise  otadvowsons 
in  the  plural  number,  notwithstanding  the  xestrictive 
clause;  and  accordingly  reversed  the  judgment  of  the 
Commen  Pleas,  which  had  decided  that  it  did  not  pass : 
And  on  a  writ  of  error  brought  in  the  Heuse  of  Lords,  the 
judgment  of  the  Kinfs  Bench  was  affirmed  (^).  [Mr. 
Justice  Heath, — ^The  decision  in  the  Heuse  of  Lords  is  of 
no  great  authority,  according  to  the  report  of  the  case 
in  Bbchstone  {c),  for  that  states  that  it  was  in  agitation  to 
move  for  a  re-hearing  of  the  cause,  on  the  ground  of  that 
decision  having  been  against  the  general  sense  of  the 
house.]  He  then  cited  the  case  of  Boeeher  v.  S^nf/brd  (d), 
where  the  testator  devised  ^*  the  tenement  with  the 
appurtenances,  in  which  H.  B.  dwMeth  in  Ebley,^*  and  the 
court  held  that  this  devise  was  not  confined  to  the  house 
in  which  H.  B.  dwelt,  but  that  all  the  lands  which  were 
used  with  the  house  passed,  though  not  in  Eiley.    [Mr. 


(a)  I  Cowp.  94.— —(6)  3  BrowfCt  Pari,  cases,  375.  ^  edit.- 
(c)  8  Bl  Rep.  ^30. id)  Cro.  Eliz.  113. 


IN  TBE.nRY'VOURTH  TBA&  Of  OBO.  III. 


65 


HnttL — But  in  that  case,  the  lands  passed  under 
the  word  afpurtenapuisJ]  But  if  the  court  should  be 
gainst  the  plaintiff  on  this  point,  he  contended  that  the 
whole  property  in  question  passed  under  the  devise  to 
Christopher  Purlin,  The  defendant  would  argue  against 
this  position^  on  the  ground  that  the  word  said  limited 
this  devise  to'  such  tenements  as  were  in  the  testator's 
occupation :  But  that  word  did  not  necessarily  adopt  the 
restrictions  if  any  there  were,  imposed  by  the  clause, 
tbem  in  his  own  occupation  ;  and  a  subsequent  clause  of  the 
win  proved,  he  said,  that  such  was  not  the  intention  of 
the  testator }  for  by  that  clause,  in  case  of  Christophei^s 
death,  he  gave  the  last'mentioned  premises  amongst  his 
sons  and  daughters ;  if  the  premises  in  both  clauses  had 
been  the  same,  he  would  not  have  made  use  of  the  ex- 
pression tast'tmntiomd  premises. 

Ifr.  Seijt.  Faugianf  contri^  observedi  that  there  was  a 
drcomstance  in  the  will  which  had  not  been  adverted 
Id;  viz.  That  where  the  testator  bequeathed  the  stock 
and  implements  of  husbandry  to  Chriitophir^  he  also  gave 
him  the  crops  which  should  be  on  the  premises  at  the 
testato/s  death ;  this  he  could  not  have  done,  of  pre- 
mises which  were  not  in  his  own  occupation. 

He  was  here  stopped  by  the  court,  who  were  clearly 
of  opinaoo  that  the  testator  only  meant  to  affect  those 
premises  which  were  in  his  own  occupation)  at  the  time 
of  making  his  will.  The  verdict  was  accordingly  confined 
to  the  prembes  called  Spring-house. 


1814. 


Dob  dem. 
Parkin 

and  another 

V. 

Parxjit. 


•  \ 


VOL.  I. 


g0  .  XMBi  IH  HILA&T  TIHW 


iai4.  HILTON  41.  HOPVP<^< 


Tlgnday,       ^JIr.  Scijt.  tt^iifi  and  Mr.  Seijt.  Best,  on  Fr/iby,  the 
^  !'  *  r      %6th  of  NcvimbiTj  b  last  Micbailmas  term,  obtained 

an  atteebmeii t  ^  nde  mi  for  an  attachment  aranst  the  defendant  ^and  his 
in'cqw^ty  *<Jop-  ^tomey.  In  this  action,  for  filing  a  bill  in  equity,  contrary 
trary  to  an  order  «j^^  ^ulc  of  the  couTt.  The  cause,  which  came  on  for  trial 
affidavit  that         oti  the  5th  of  Nwffnkr,  at  the  sittings  before  Michaelmas 

notice  of  the  ^erm  TitGulUhalL  D^as  referred  to  an  arbitrator,  to  ascer- 
mouon  to  make     ••  ' 

the  order  a  rule  tain  the  Value  of  the  goods,  for  the  recovery  of  which 
U^"»erved  on     ^®  action  was  brought.   The  rule  of  reference  contained 

the  party's  aer-  jj|-g  usual  dause,  •*  that  neither  of  the  said  parties  should 
vunt,  &c.  is  not      ,    .  it,  . 

sufficient.— If      bnngor  prosecute,  or  cause  to  be  brought  or  prosecute4» 

the^y  for  mak-  .^j  ^^j^  of  error,  or  any  suit  in  equity,  against  the  sai4 
hare  elapsed  axt)itrator,  or  against  each  other."  The  defendant,  how- 
SfiTi^"^  ever,  had  on  the  19th  of  Npvfm*/r  following  filed  a  iiU 
the  court  will  in  the  cotlrt  of  Exchequer^foT  an  injunction  to  restrain  tl^e 
•ttadnnent  for      phfutiff  firom  proceeding  any  further  in  the  cause.    T\^ 

disobedience  to  plabtiflT's  attorney  had  served  a  notice  of  the  motiop  to 
the  order,  unless    *^  r     r  %      r  •• 

notice  of  the  en.  make  the  rule  or  reference  a  rule  of  court,  on  the  d^fend- 

U^  have  bwm  *  ^^*^  servant,  and  on  the  aunt  of  his  attorney,  onthe  «th 
served  upon  him.  tf^Ncvember,  on  which  day  the  order  of  nisi  prius  was 

made  a  rule  of  the  court. 

Mr.  Serjt.  Vaugban,  on  Monday^  the  .SSfth  of  Havemhtt^, 
in  the  same  term,  shewed  cause  against -the  mle^and 
contended  that  to  make  a  person  liable  to  an  attachment, ' 
diere  should  have  been  an  affidavit  of  personal  service  of 
the  rule,  for  disobedience  to  which  he  was  to  be  brought 
into  contempt.  In  this  case,  he  said,  the  bill  in  equity 
had  been  filed,  before  the  order  of  reference  had  been 
made  a  rule  of  court;  so  that  the  rule,  for  disobedience  to 
which  the  attachment  was  moved  for,  was  not  in  ex- 
istence when  the  supposed  contempt  was  committed. 

Mr.  Seijt.  Shepherd,  and  Mr.  Seijt.  Best,  contrk,  iiisisted 
tint  the  rule  which  was  to  bring  the  party  into  contempt 
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liad  been  senred.    Thej  adznitted  that  the  order  of  re-  I614« 

fcrence  mast  be  made  a  rule  of  courts  but  they  contended       HiT^ir 

that,  when  it  was.so  made,  it  related  back  to  the  time  of  v. 

making  the  original  order  of  nisi  priuf*    If  it  could  be      **o'woop. 

objected  that  the  bill  in  equity  had  been  filed  before  the 

order  was  made  a  rule  of  court,  no  rule  of  references  nor 

aay  other  order  ofaisiprius,  could  bind  aparty  from  filing 

his  bill  in  eqoity.    Suppose  an  order  of  reference  were 

made  at  the  sittings  after  Trinity  term^  or  an  order  that 

the  matters  in  question  should  reimin  i^  statu  qu$,  this 

could  not  be  made  a  rule  of  court  till  Micbatlmtw  term  i 

and  during  any  part  of  the  vacatiod,  a  bill  in  equity 

mi^it  be  filedy  and  the  party  violating  the  rule  could 

not  bo  attached.    They  distinguished  this  from  the  case 

of  an  allocatur j  because  there  it  was  necessary  that  there 

dionld  be  an  actual  demand  of  payment. 

Lord  Chief  Jastice  Minsfisld. — It  is  true  that  the 
vole  of -court  relates  baclp  to  the  order  of  nisiprius,  but 
dug- was  not  a  rule  of  court  when  the  supposed  ofifence 
was  committed,  nor  has  it  been  personally  serred. 

The  rule  was  accordingly  discharged. 

i 

On  the  2d  of  December  following,  the  rule  of  reference^ 
having  been  made  a  rule  of  court  on  the  24th  of  November^ 
was  personally  served  on  the  defendant  and  his  attorneyy 
notwithstanding  which  service,  on  the  18th  of  Decembtr^ 
they  tpok  a  further  step  in  the  suit  in  equity,  and  the 
StBatBT'-Gitiiral  and  Mr.  Serjt.  Bist^  on  a  former  day  in 
this  temit  obtained  another  rule  m jj,  for  an  attachment 
against  the  same  parties. 

Qa  this  day^  Mr.  Serjt*  Vaugban^  in  shewing  causet 
contended  that  as  the  awkrd  was  to  have  been  made 
0^  or  before  die  1st  of  December,  which  day  had  elapsed 
withoiit  ^9fij  award  having  been  made,  or  any  notice  given 
^  ttie  defendant  9$f  the  time  having  been  enlargedy  the 


S8  CMBft  in  tULAET  TSEH, 

1814.         artiid^rtor's  jurisdiction  was  at  an  end,  and  die  defendant, 
H^H        Ae«fo«.  could  not  be  hronght  imo  contenipt,  fcr  aay 

V,  act  done  by  hini  subsequently  to  diat  time. 

KoPwooD.  rj^^  S<£diar4SfneralmA  Mr.  Serjt.  Bts^,  amtri,  coft- 

tended  that,  as  the  only  defect  in  the  application  against 
these  parties  last  term  was  that  there  had  beenno  service 
of  the  rule  of  court,  and  as  now  the  order  of  reference 
had  been  made  a  rule  of  court,  and  had  been  personaUf- 
served  on  the  defendant,  the  latter  had,  by  taking  a£nesh 
step,  in  the  suit  in  equity,  ooomiitted  an  act  of  disobedi- 
ence to  a  rule  of  court  which  was  still  bindiDg  on  him^ 
for  fhey  contended  that  there  was  no  necessity  to  give 
notice  of  enlargement  of  the  time  for  making  the  award* 
•  Mr.  Justice  Hbath.-^Is  it  not  usual  to  give  notice  of 
the  time  having  been  enlarged?  How  can  a  party  be 
guilty  of  a  contempt,  unless  he  have  received  sudi  no- 
tice? The  defendant,  in  this  case,  has  done  wrongs  in 
filing  and  prosecuting  die  bill»  but  I  doubt  whether  he 
Jhas  been  guilty  of  such  a  contempt  as  would  warrant 
the  court  in  granting  an:  attachment  against  hinu 

The  rest  of  the  court  concurring  with  Mr.  Justice  Heatb^ 
it  was  agreed  that  the  arbitradon  should  go  on,  and  the 
,Inll  in  equity  be  dismissed. 

Friday,  Feb.  4.  ' 

JAYNE  t?.  PBICE. 

In  a  writ  of  right,  ,-^ 

forty-vears  uu-       1  HIS  was  a  Tiint  of  right,   brought   for  the  recovery 

tioii^is  sufSci^  ^^  certain  premises,  situated  in  the  parish  oiAhnitilsharj^ 
torebntprisump.  in  the  county  of  GbucesteTymd  was  tried  before  Mr. 
tcuin  in  fee  in  Justice  BayUj^  at  the  last  summer  assizes  for  diat  county. 
whJ'^h'*  ^^^  '^^  demandant,  WVliam  Jayne  die  younger,  claimed  in 
niandant  claims;  right  of  his  grandmodier,  Am  ^byw^,  through  his  father 
whkh^S*^rir^™  »^««uwf  Jayne,  who  was  son  and  heir  to  Am ;  he  proved 
sume  a  convey,     that  Ann  Jayne  h^d  been  in  pussessim  of  the  estates, 

initL  to  At  te!'  *"^  ^^  received  the  i^ents  of  them  till  htr  deaths  which, 
nani. 
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happened  in  1771 :  Eb  did  not  appear  that  her  son,  JfTUliam         isn. 


Jaynb 

V, 


Jajne  the  eider*  had  ever  been  in  possession  ;  her  daugh« 
ter,  the  tenant's  mother*  having  had  undistnrbed  enjoy- 
ment of  the  property  for  forty  ytois,  viz,  from  the  time  Paici. 
when  Ann  Jajne  (Ued*  till  her  own  death*  which  toot 
place  in  181 1 ;  and  her  brother*  the  demandant's  father, 
having  received  the  rents  for  her. — The  learned  judge 
left  it  to  the  jerry  to  say*  whether,  supposmg  Arm  Jaym 
to  have  been  seised  in  foe*  there  were  not  sufficient 
ground  to  presume  that  the  property  had  been  disposed 
of  by  will  or  otherwise  { .  observing  that  it  was  a  singular 
drcumstance*  if  the  demandant^s  father  had  any  claim 
to  the  estate*  that  he  should  have  suffered  his  sister  to 
remain  in  quiiet  possession  of  it  for  tdirtj  years*  and  . 
should  even  have  received  the  rents  for  her.  The  jury 
accordingly  found  a  verdict  for  the  tenant.  In  Micioflma^ 
term  last*  Mr.  Serjt.  Shepherd  moved  for  a  new  trial*  on 
die  ground  of  misdirection  of  the  judge ;  and  on  this  day* 
lifr.  Seijt.  Vaughan  was  to  have  sh^ewn  cause  against  the 
rule*  but  was  stopped  by  the  court. 

The  Solicitor-General,  in  support  of  the  rule*  contended 
tiat  the  demandant*  having  given  primd  fdcu  evidence  of 
a  sebin  in  fee  in  Ann  Jajne^hj  shewing  that  she  had 
been  in  the  habit  of  receiving  the  profits*  was  entitled  to 
a  verdict,  unless  the  tenant  could  have  shewn  some  deed' 
or  conveyance  on  which  to  rest  his  claim ;  if  possession 
fiir  forty  or  fifty  years  could  be  set  up  as  an  answer  to  a 
writ  of  right*  he  said*  there  would  be  an  end  of  the 
remedy  ^  the  intent  of  which  was  to  step  in*  when  by ' 
lapse  of  time  the  party  had  been  defeated  of  his  other 
actions.* 

Mr.  Justice  HEATH,*-^Presumptions  are  to  be  repelled 
by  facts,  and  by  contrary  presumptions.  In  this  case 
it  is  perfectly  clear*  that  the  frmS  facie  evidence  ofier^d 
bf  the. demandant  hat  beeQ  relented  by  facti« 


7<0  CA6E8  I|l  HILARY  TBRVi       • 

1 814«  .  Mr-  litstice  CHjlMB]ui.-^urel7  fcM:^  yevs  undisturbed 

J  ATN  B        possesnoBf  under  the  very  eye  of  the  person  through  whom 

V-  thedemandaBtclaimsjisifufficieBt.torebiHthepresuinptive 

evidence  offered  by  him  :•  According  to  the  4octnne  which 

the  demaiidant  contends  ibrj  if  I  had  b$eiv  in  possession 

fcM"  forty  years,  and  anoth^  person  cou^d  prove  previous 

possession  for  five»  I  should-he  liable  l^be  turned  out* 

This  would  be  giving  to  writ^  of  ri^t^amost  mischievous 

tendency. 

Mr.  Justice  Dallas  concurringi 

Rule  discharged  (^i). 


(^i)  See  GoodtitU  d.  Parker  v.  Baldwin.  11  East.  488,  where 
the  court  held  that  a  possession  of  crown  land  for  fifly-fi?e  ytan, 
ohttined  by  eneroacnmcnt  on  the  crowA,  was  sufficient  eridenee 
from  which  to  presume  a  grant  from  the  crownj  if  the  crown  were 
capable  of  making  such  a  grant. 


Saturday,  Feb.  6^  •     PBINCE  v.  KItiHOLSm?. 

A  plea  puis  dor-  Tpis  was  an  action  against  the  executor  of  the  will  of 

.  Siy  bTpS'  ^-  C-  Nicitlsm,  for  goods  sold  and  deUvered  to  the 

at  any  time  after  t^ator.    The  defendant,  in  Trm.  term  last^  pleaded  nm 

tinuance,  either  ^fsumpsit^  and  the  cause  was  set  down  for  trial  for  Widnejh 

in  hank,  or  at  ^«  ^i^^  24th  of  November^  in  MUhadmas  term,  at  GuiliU 

fiwi  prtus,  and  n       ''  .        t  ,       ^  *» 

is  imperative  on    halk     On  the  Saturday  preceding,  viz.  the  20th  of  Nq^ 

^U*!!^!!!;!?!!  tiwrfrr,  the  defendant  filed  zplez  puis  damin  continuance 

prtus  lo  receive  ii.  ■         • 

The  plaintiff        of  a  judgfUent  recovered  against  him  as  executorf  in  a  plea. 

nisi^priusfihhX     ^  .4^}>U  ^of  money  borrowed  by  the  testator  in  his  life- 

the  plea  is  such  a  time.    This  plea,  as  it  appeared,  was  informal,  in  not 

one  as  ought  not 

to  be  rec^ved.      having  a  seij^mt's  name  to  it  ^  at  nisi  frius^  therefore. 

An  affidavit,        ^^  defendant  tendered  a  plea  properly  signed,  which  Lord 

to  a  plea,  refers 

to  the  plea,  and  therefbit  needs  not  be  entitled  of  the  cause :  If,  however,  on  the  ob- 
jection being  made,  the  defendant  entitle  it,  tkai  is  not  tnt^  alliteration  as  to  make  a 
new  stamp  necessary* 
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Gbief  Jastke  M0nsfiM%  ccmcdyipg,  m  the  aatliority  of 
Mnrv  V*  HmwUm  (di)).that  it  was  discretionary  ii|  hkn  to 
receive  it»  refuted ;  and  the  jury  found  a  v^tiiot  for  the 
{daintiff*  It  was  also  ohjectedy  as  to  die  plea  tendered  at* 
msi prims i  that  the  affidavit  to  verify  it  was  not  entitled  of 
the  canse;  upon  which  the  defendant  inserted  the  nanoj^ 
of  the  causey  and  then  filed  and  reswore  it* 

Mr.  Seijtt  Bist^  in  the  same  term,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  grantedj.and  the 
pUa  be  received  as  a  good  and  sufficient  plea» 

The  Solicihr*Qff9ira/i  oa  Friday,  the  4th  ofFehvaij, 
in  this  temi,  shewed  cause,  and  contended,  1st.  Itiat 
though  »  defendsmt  had  a  right  to  produce  his  plea  at 
mi  pritiSf  where  hia  defence  had  arisen  just  before  the 
irialf  yet  he  could  not  do  so  after  he  had  had  an  oppor* 
tunity  of  filing  it  in  bank.  [Mr.  Justice  Hefstb^^YLe  had 
done  so,  but  the  pl^  sp  filed  was  a  nulltty.3  At  all 
events,  it  was*  dssAretitoary  in  the  judge  to  receive  it; 
2dly.  But  iupposiiDg  the  defendant  had  aright  to  offer  it, 
Mother  question,  he  said,  arose  as  tadlie  affidavit,  which^ 
he  contended,  it  w^neaessary  should  be  entitled:  of  ihm 
cause,  because  it  was  a  s^arate  paper,  i&  like  manner  a* 
the  affidavit  which  accompanies  a  {dea  ia  abotemont  (i)» 
[Mr.  Justice  J9«M&."«nSuppose  the  case  of  a  letter  annexed 
to  the  plea  and  sworn  to*  Here  there  is  a  reference  to 
the  plea  in  the  affidavit^  and  therefore  the  name  dF  the 
esHise  is  disdoaed*}  The  affidavit  to  set  aside  an  attaeh- 
BMQt  against  the  sheriff^  he  said,  refierred  to  die  matter 
in  ^eatian,  yet  that  must  be  entitled  ^  though^perhqis^ 
that  would  not  be  necessary,  if  it  w^e  on  the  same  paper. 
The  objection»  however,  b^ng  made,  the- defendant  enti- 
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tied  \tf  and  then  filed  and  reswore  it.  An  affidavit  once 
used  and  filed,  he  contended,  could  not  be  altered  without 
being  restamped.  The  old  ^XzaxfhAngfunieius  efficio  by  the 
statute  I  Ahn.(ei)i  there  was  an  end  of  the  instrument 
after  such  user,  or  rather  such  an  attempt  to  use  it ;  the 
plea,  therefore,  was  not  verified  by  affidavit,  for  the 
affidavit  was  a  nullity.  In  Calvert  v.  Roberts  [b\  Lord 
JSUenhrougb  held,  that  a  bill  of  exchange  could  not  be 
altered  after  acceptance  and  an  attempt  to  negociate  it, 
though  with  the  consent  of  the  parties  to  it,  and  though 
it  were  an  accommodation  bill.  [Mr.  Justice  Do/bx.— 
But  there  b  another  case  in  Campbell  where  it  was  difier* 
ently  held  (^)].  Sdly.  Then  came  the  question,  whether 
the  plea  were  such  a  one  as  ought  to  have  been  received. 
Before  an  execute  could  set  up  a  judgment  recovered  as 
a  defence,  he  must  prove  it  to  be  such  a  judgment  as  he 
is  bound  to  pay.  The  judgment  in  the  present  case  war 
to  a  mutuatusj  which  he  might  reverse  on  a  writ  of  error^ 
according  to  the  case  of  Barry  v.  ReUnsm  (i/),  which  war 
an  action  of  debt  on  a  promissory  note  against  an  admi- 
nistrator :  to  this  there  was  a  general  demurrer,  and  the 
defendant  had  judgment.  On  the  authority  of  this  case^ 
therefore,  the  defendant  had  it  in  his  power  to  reverse 
the  judgment,  and  was  even  bound  not  to  pay  it.  ThiSf* 
he  saidf  was  not  merely  a  demurrable  objection ;  it  was 
such  a  one  as  made  the  plea  a  nullity. 

The  court  called  cm  Mr.  Serjt.  Best  and  Mr.  Serjt. 
Cepl^  to  answer  the  last  objection ; — as  to  which,  they 
said,  the  rule  was,  that  where  the  plea  ptds  darrein  cmii» 
numee  was  tendered  at  the  assizes,  it  was  to  be  received 


(c)  St.  e.  e.  9t.  !.£.—<&)  0  Camp.  343. (c)  It  is  pre* 

sumed  that  the  Icaroed  jad^  alluded  to  the  case  of  Oircitoe//  ▼. 
Martin^  1  Camp,  79,  in  which  Lord  Eilenhorough  took  a  distinc- 
tion where  the  alteration  is  made  hefore  the  instrument  gets  abroad 
into  the  world.  See  also  Marsom  v.  pe&t,  there  cited.— —(<^  1  l^ew 
Rep.  WS». 
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at  die  assizes^  and  was  parcel  of  the  record ;  and  the 
plainttflF  could  not  demur  or  object  then^  but  must  apply 
to  the  court  afterwards.    If  the  plea  in  itself  were  not 
available^  it  was  no  answer  to  the  action,  and  the  plamtiff 
might  object  to  it  on  the  return  of  the  record  in  bank. 
As  to  the  affidavit)  there  was  no  occasion  to  entitle  it  at 
ally  because  the  plea  was  entitled,  and  the  affidavit  re- 
finring^  to  the  plea,  it  was  evident  that  it  was  a  proceed- 
ing in  the  cause:   But  when  it  was  entitled,  they  con- 
tended, there  was  no  necessity  for  a  new  stamp ;  because^ 
when  the  objection  was  made  that  it  was  not  entitled,  the 
affidavit  was  not  fundus  officiof  hut  was  still  in  progression, 
(at  it  never  had  been  filed,  but  was  yet  in  the  officer's 
hands.    [Mr.  Justice  Dallas. — Besides,  it  refers  to  the  plea; 
and  is  to  be  taken  conjointly  with  it].    As  to  the  first  of 
the  SaSektr^emraPf  objections,  they  said,  the  last  conti- 
nnance  was  the  return  of  the  venire,  and  the  defendant 
nu^  plead  any  thing  between  that  and  the  next  contr- 
nnance,  either  in  tank,  or  at  nisiprius.   They  cited  Coys 
Entries,  517;   2  Vent.  58;   and  Br$.  Ah.  tit.  CmtinU" 
«iK#,pl.  2.  from  all  which  authorities,  the  principle  to  be 
collected,  they  said,  was  that  the  defendant  might  always 
plead  puis  darrein  continuance,  either  at   nisi  prius  or 
in  kmi.    The  plaintiff  contended  at  the  trial  that  the 
first  plea,  not  having  been  signed,  was  a  mere  nullity ; 
the  defendant,  therefore,  had  a  right  to  treat  it  as  a  nul- 
lity also.    Lord  Chief  Jiistice  Mansfield  had  rejected  the 
plea  oo  the  authority  of  an  old  case  in  TelvertonXa)^  but 
in  a  more  modem  case  oS  Paris  v.  Salkeld[b),  the  court 
of  Cammm  Pleas  held  that  it  was  not  in  their  power  to 
reject  apleapm  darrein  continuance,  if  verified  by  affidavit  ^ 
and  .in  Lewi  v.  Eastaffip),  Lord  Kenyon  recognized  and 
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confinned  that  judgment.  If  this  plea  were  not  to  be 
received^  whether  good  or  otherwise^  the  defiendant  could 
have  no  remedy*  since  an  ataUta  quenla  would  give  no 
redress,  where  the  plea  might  have  been  pleaded  in  any 
stage  of  the  cause  \  and  the  plaintiff  would  have  an  op- 
portunity of  setting  aside  the  judgment*  if  it  should  ap« 
pear  that  the  defence  was  fraudulent. 

On  this  day,  Mr.  Justice  Heath  delivered  the  opinion 
of  the  court,  which  was  in  favour  of  the  defendant  on 
each  of  the  objections  which  had  been  made.  As  to  the 
affidavit,  he  said,  there  was  no  occasion  to  entitle  it  at 
all ;  the  court  had  directed  generally  that  every  aflyavit 
should  be  entitled  of  the  cause,  in  order  that  it  might  be 
identified^  particularly  in  cases  where  it  might  be  neces- 
sary to  bring  an  action  or  indict  for  perjury;  but  that 
made  no  difficulty  in  the  present  case,  because  the 
affidavit  was  annexed  to  the  plea,  and  referred,  there* 
fore,  to  the  title  of  the  plea,  as  if  it  had  been  incorpo- 
rated with  it* 

Rule  absolato 


Saturday, 
Feb.  b. 

The  plaiDtiffin 
replerin  may 
plead  in  bar  to 
the  defendant's 
avowry  or  cogni- 
zance, that  he 
did  not  hold  as 
tenant,  with  a 
plea  of  infancy. 


WILSON  V.  AMES. 

Miu  Serjt.  OnsUw  shewed  cause  s^ainst  a  rule  obtained 
l^  the  SoUdtor-General  in  this  cause^  which  was  an  action 
of  replevin,  for  leave  for  the  plaintiff  to  plead  several 
aaatters  in  bar  to  the  defendant's  cogniaanee  s  vis.  firsts 
That  he  did  not  hold  as  tenant  i  secondly,  no  rent  in 
airear }  thirdly,  infancy.— He  said  be  had  never  known 
infancy  pleaded  with  nom-as/umpsit ;  and  therefore,  he 
contended,  it  could  not  be  pleaded  with  a  denial  of  the 
tenancy. 
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•  The  SotmtoT'^Generalf  coniri,  said  it  was  never  neces« 
sary  to  {dead  infancy  with  non-assumpsit^  but  non  est  factum 
and  infaiiqr  were  often  pleaded  together. 

The. court  said,  they  frequently  allowed  pleas  of  this 
kind  to  be  joined,  and  the  rule  was  accordingly  made 
^isolate  («}• 


*«« 


(n)  See  Tid^t  Practice,  p.  671.  fifth  edit. 
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THB   KING  V*  THE   SHERIFF   OF   SURR7,  in  a  Cause  of 

CAFFALL  V.  HUNTLEY. 


Monday^ 
Feb.  7. 


The  pfauntiff,  Ce^faU^  had  sued  out  a  writ  tX  capias  against 
Fredehick  Huntley^  indorsed  for  £\9  :  15/.,  by  virtue 
of  which  the  sheriff*  arrested  the  defendant,  who  was 
pcnnted  out  to  him  by  the  plaintiff*,  by  the  name  of 
Frederick  Huntley ^  and  kept  him  in  custody  until  he 
entered  into  a  bail-bond,  which  he  did  by  the  name  of 
Francis  Hunthy ;  Francis  being  his  real  christian  name. 
The  sheriff^  ii^eing  ruled  to  return  the  writ,  returned, 
^  I  have  taken  Francis  Huntley ^  sued  by  the  within  name 
jd  FmUrick  Huntleyy  whose  body  I  have  ready."  Bail 
above  not  having  been  put  in  and  perfected  by  the 
Mndant,  an  attadunent  issued  against  the  sheriff  for 
■d  hrkiging  in  the  body. 

Mr.  Seijt.  Best^  on  a  former  day^  obtained  a  rule  nisi 
to  set  aside  this  attachment,  and  Mr.  Seijt.  Blossett  now 
shewed  cause  against  it.  He  akI»  this  was  the  case  of 
a  right  person  sued  by  a  wrong  name  $  and  he  contended 
tjbat,  though  the  defendant  might  have  pleaded  in  abate- 
ment, the  sheriff  could  notj  after  having  returned  '^  eepi 
cmfus!^  move  to  set  aside  the  attachment  on  this  grounds 


Where  a  defend- 
ant hat  been 
arrested  by  a 
wrong  christiam 
name,  and  the 
sheriff  retiiras, 
"  1  have  taken 
A.  B.  sued  by  the 
name  of  C.  B.*** 
the  sheriff  is  a 
trespasser  j  and 
the  court  will 
aet  aside  an  at- 
tachment issued 
against  him  for 
not  brtng^|g  in 
the  body. 
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1814.  At  all  erents,  he  should  have  moved  to  set  aside  the 

writ. 

Mr.  Seijt.  Bistf  contriy  contendedf  on  the  authority  of 
in*r  cause  o'P'  WUks  V.  Lorck  {a),  that  the  sheriff  had  no  right  to  detain 
Caffall       the  defendant  a  single  moment ;  and  that  it  never  could 

be  maintained,  that  the  sheriff  was  to  keep  a  man  in. 
custody,  who  had  been  arrested  by  a  wrong  name,  in 
order  that  the  plaintiff  might  declare  against  him. 

Per  Curiam : — The  sheriff  was  evidently  a  trespasser^ 
for  it  appears  on  the  face  of  the  rgtum,  that  the  defimdant 
was  sued  by  a  wrong  name. 

The  rule  must  therefore  be  made  absolute. 


r. 

HUKTLET. 


^^m 


(a)  8  Taun.  3gg,  In  that  case,  the  defendant  had  been  arrested  by 
a  wrong  christian  name;  the  court,  on  motion,  discharged  frim  out 
of  custMy,  and  Mr.  Justice  Lawrence  said,  the  sheriff  was  liable  to 
an  action  of  false  imprisonment,  for  having  so  arrested  him. 


Wednesday,      MBSTAR,  and  another,  assignees  of  lawrbhce  Williams, 
^*^-  9'  a  bankrupt,  v.  atkins  and  another. 

X  commisiiou    This  actiofn  was  brought  to  recover  the  sum  of  <£40ar 

for  him/a*u?''  6x:  6d,  for  money  had  and  received  by  the  defendants 
having  deposited  to  the  use  of  the  plaintiffs,  as  assignees  of  Lawnnce 
him'^Mhat^  pur-  WilUamsj  a  bankrupt :  The  defendant  pleaded  the  general 

pose,  becomes  issue,  paid  ^21.  into  coiut,  and  irave  notice  of  set-off 
bankrupt:— Held  '  *^  i  .      j  t.      .       ,  .     .i,. 

that  B.  has  a  lien  as  to  the  remamder  of  the  sum  claimed  by  the  plamtifls. 

SiSrt'Si'^'*     The  facts  of  die  case  were  these.— WTf/Zwrni,  previously  to 

neetof^.  forihe 

amount  of  his  demand  against  if.,  consisting  part]]^  of  charges  incorred  on  the  shin's 
account,  and  partly  of  other  char^;- and  that  this  was  not  such  a  transfer  of  the 
property,  as  to  bring  the  case  withm  the  meaning  of  the  re^ster.  acts.  But  the  sbipa. 
when  put  up  to  sale,  having  been  bought  in  ;  held  that  B.  is  not  entitled  to  a  com* 
mission  on  the  sale  of  her. 
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Us  bankraptcyt  had  committioned  the  defendants  to  sell 
a  ship  for  him,  called  the  Morning  Star^  had  given 
them  a  power  of  attorney  to  that  effect,  and  deposited 
her  register  with  them,  for  the  purpose  of  facilitating 
the  sale*  The  defendants  were  unable  to  dispose  of  her 
on  the  terms  limited  by  ffiUtamSf  and  while  she  yet  re- 
mained in  their  hands  for  sale,  the  commission  issued. 
Hie  jdaintifis,  as  assignees,  in  order  to  dispose  of  the 
ship  with  the  other  effects  belonging  to  the  bankrupt, 
applied  to  the  defendants  for  her  register,  which  they 
refused  to  deliver  up,  without  first  receiving  the  amoimt 
of  their  demand  on  the  bankrupt,  consisting  of  charges 
£ot  goods  furnished  to  him,  for  premiums  of  insurance, 
.fcr  the  expences  of  putting  the  ship  up  to  sale,  and  for  a 
■commission  on  the  sale  of  her.  The  plaintiffs,  not  being 
able  to  complete  the  sale  of  the  ship  without  having 
possession  of  the  register,  at  length  directed  the  brokers, 
who  were  employed  by  them  to  sell  her,  to  pay  the  de- 
fendants their  demand,  and  then  brought  this  action  for 
the  amount.  At  the  trial  of  the  cause  at  Guildball  at 
the  sittings  after  last  Trin.  term,  Mr.  Justice  GiUs^  who 
tried  the  cause,  being  doubtful  whether  the  defendants 
had  any  lien  on  the  register,  directed  a  verdict  for  the 
pkuntiffi,  with  liberty  to  the  defendants  to  move  to  set  it 
ande,  if  the  court  should  be  of  opinion  that  they  were 
entitled  to  retain  die  repster ;  or  else  to  reduce  the  ver- 
dict to  <£l9,  in  case  the  court,  being  in  fiivour  of  the 
.defendants  oa  the  subject  of  the  lien,  should  think  the 
charge  made  by  them  for  commis^on  on  the  sale  of  the 
ship,  which,  in  fact,  never  was  sold  by  them,  could  not  be 

supported. 

Mr.  Serjt.  Vaughan  accordingly,  in  Michaelmas  terp, 
obtained  a  rule  nisi  on  this  ground.  He  said  there  was 
Bothing  in  the  register  acts,  which  distinguished  this  from 
die  common  case  of  lien.    The  assignees,  he  conteiided, 
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secured)  protectedj  or  conveyed^  came  as  fully  within  the 
meaning  of  the  statutes  as  the  property  itself  j  if,  there- 
ferej  the  latter  could  not  be  transferred,  unless  the  trans- 
fer were  attended  by  certain  fbrmalitiesj  neither  could 
the  former  be  conveyed  without  the  same  formalities : 
Indeed  the  possession  of  a  ship's  papers,  he  said,  was  the 
same  thing  in  effiKt,  as  possession  of  the  ship  herscdf , 
once  she  ^ould  not  go  to  sea  without  them ;  and  the 
bolder  of  them,  therefore,  had  the  same  power  over  the 
«hi|>9  as  if  he  aqtually  had  the  ship  herself  in  his  possession. 
He  cited  Curtis  v*  Pirrj  (a),  and  ex  parte  TaUop{b\  in 
vJiMch  ciMs  X40rd  MUon  decided,  '^  Jthat  a  ship  was  to  be 
c^asidered  as  the  property  of  that  person  only  in  whose 
■ame  die  was  registered  ;'*  and  he  concluded  that  it 
vqnld  coQ^plelely  defeat  the  purposes  of  the  actsy  if  the 
s«usfe  deposit  of  tjie  register  were  to  give  any  pnqperty^ 
either  ia  th^  ship  or  in  the  roister. 

The  courts  howiever,  were  of  opinion^  that  the  cases 
idych  ha4  been  cited  were  not  applicable  to  the  present; 
bcq^HM^  i«  tbem^  the  transfer  bad  been  of  the  ship 
Jbcncl^  and  it  ought^  th^refore»  to  have  been  auch  a 
tnmsfer  as  is  required  by  the  statutes  $  in  this  es^,  they 
considered  that  there  was  .no  ground  to  dispute  the  der 
fcodant^s  claim  to  a  lien ;  but  being  clearly  of  opinion 
that  they  could  not  support  their  charge  for  cammissaon 
on  the  sale  of  the  ship,  which  had  been  bought  in  when 
put  iq>  to  sale  by  thern^  they  directed  the  verdict  to  be 
seduced  to  «£l  9. 
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Thiusday, 

Feb.  lOv  GAMMON  V.  SCHMOLL. 


'Where  k  bill  of  This  Was  an  action  by  the  indorsee  of  a  biU  of  exchange 
ceptecTrayabk'at  against  the  acceptor ;  and  the  first  count  of  the  dedara- 
a  particular  place,  tion  stated^  that  one  LF.G.  on  the  10th  of  May,  1813^ 
that  place  most  '  ^^  London,  &c.  according  to  the  usage  and  custom  of  mer- 
U«er«J  in  ihe  chants,  drew  a  certain  bm  of  exchange,  in  writing,  and 

directed  it  to  the  defendant,  by  the  name  and  addition  of 
Mr.  C.  F.  SchmoU,  HenrUtia'Sirat,  Bmth,  and  thereby  re- 
quired him,  three  months  after  datej  to  pay  to  the  order 
of  him  the  said  /.  P.G.  ^50.  vahie  received ;  whidi  bill  of 
exchange  the  defendant,  on  the  day  and  year  aforesaidftt 
London,  Sec  accepted,  according  to  the  said  usage,  ^  fmf^ 
able  at  Batsotis,  L$ndm  i**  that  the  said  /•  F.  6.  indorsed 
it  to  the  plaintiff,  by  means  of  which  the  defendant)  dien 
and  there,  became  liable  to  pay  to  the  plaintiff  tihe  sum  <yf 
money  specified  in  the  said  bill,  according  to  the  tenor 
and  eShot  of  the  said  bill,  and  of  his  said  acceptance 
thereof|  and  of  the  said  indorsement  thereon;  and  beii^ 
so  liable,  in  consideration  thereof,  afteiwards,  to  wi^  mi 
the  day  and  year  aforesaid,  at  London,  &c*  aforesaid^toi- 
dertook  and  faithfully  promised  the  plaintiff  to  pay  him 
the  said  sum  of  money  specified  in  the  said  bill,  accords 
ing  to  the  tenor  and  effect  of  the  said  bill,  and  of  his  said 
\  acceptance  thereof,  and  of  the  said  indorsement  thereon^ 

To  this  the  defendant  demurred,  and  shewed  for  cause, 
^'  that,  although  it  was  alleged  in  this  count,  that  the  bill 
was  accepted  by  the  defendant,  payable  at  Batson^s, 
London ;  yet  it  did  not  appear  in  the  said  count,  that  the 
said  bill  was  duly  presented  at  Batsotis,  London,  for  pay- 
ment thereof,  according  to  the  tenor  and  effect  of  the 
said  acceptance;  but  for  any  thing  appearing  to  the  con- 
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tnry,  it  might  haire  been  presiented  at  any  other  place ; 
-and  that  the  ssud  declaration  did  not  contain  any  aver^ 
ment  of  a  due  presentment  for  payment  of  the  said  billy 
according  to  the  tenor  and  effect  of  the  said  bill,  and  of 
the  said  acceptance."  The  plaintiff  joined  in  demmTer9 
and  on  this  day  it  came  on  for  argument. 

Mr.  Seijt*  Fatigian  argued  in  support  of  the  demurrer> 
on  three  grounds :  first)  On  general  principles;  secondly^ 
on  geneitd  conTentence ;  ^d  diirdly,  on  the  authority 
of  decided  cases. 

JFiriif  On  general  principles: — ^He  contended  that  as  the 
•acceptor  appeared  by  the  direction  on  the  bill  to  be  re- 
'rfding  at  Baib,  this  circumstance  distinguished  this  from 
'  die  other  cases.  The  bill  being  so  addressed,  the  acceptor 
'Writes  on  it  ^^pajMeat  Bat  son*  s^  hondon:^  Then  the  con- 
tract into  which  he  had  entered  was,  that  he  would  not 
aoce^  it  generally,  but  only  on  condition  that  the  holder 
•  woidd  present  it,  when  due,  at  Batson^s  coffee-house,  in 
'Lmim.    This,  he  said,  was  a  condition  precedent ;  and 
•if  a  nun  took  an  acceptance  with  such  a  condition,  he 
flinst  prove  that  he  had  compUed  with  it,  before  he  could 
OiU  on  the  acceptor  to  pay  the  bill;  audit  mattered  hot 
aiiether  this  agreement  were  made  before  it  passed  into 
die  plaintiff^s  hands,  or  after. 

<mmn/^.  On  die  ground  of  general  convenience : — ^He 
aligned  that  if  the  plaintiff  were  to  recover  on  this  de- 
claration, an  acceptor,  though  his  contract  were  that  the 
bill  should  be  paid  where  the  acceptance  made  it  payable, 
might  be  arrested  a  hundred  miles  from  the  place  of  pay- 
flient,  without  any  previous  presentment  at  that  place. 

TbiMff  On  the  authority  of  cases :— -He  premised  that 
in  most  of  those  which  were  against  his  argument,  there 
j^ipeared  to  have  been  a  distinction  made  between  pit>« 
msssory  notes  and  bills  of  exchange;  but  in  the  case  of 
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mand  payipent  there  $  but  still  imposing  a  general  obli« 
fation  on  the  acceptor^  to  pay  the  bill  wherever  de» 
xqanded  of  him*  In  the  course  of  the  argument  in  Ftntm 
V.  Gmudry^  the  case  of  Bishop  t.  Chittj  (a)  was  cited> where 
the  acceptance  was^  ^^  Messrs.  C  and  M.  pay  this  bill,  when 
duej  for  7*.  Cbiityr  C  and  M.  were  the  acceptor's  bankers, 
and  no  demand  having  been  made  ftom  them,  the  court 
held  that  the  plaintiff  could  not  recover.  LordEiUnhrougb 
mid,  that  *'  Bisbcps.Clnttywzs  merely  the  case  of  a  draft  on 
a  banker,  which  the  plaintiff  myst  be  considered  as  having 
taken  in  discharge  of  his  debt/'  But  he  contended,  that 
every  Ull  payable  at  a  banker's  was,  in  efiect,  a  draft  ok 
that  banker,  and  that  the  distinction  between  the  two 
instnunents  was  merely  a  verbal  one.  This  case,  how* 
^er>  he  admitted,  was  against  the  defendant,  but  it  waft 
narf  inconsistent  with  the  decision  in  Parker  v.  Gtrdcftf 
aild-had  not,he  observed, the  sanction  of  one  learned  judge 
who  was  present  when  the  latter  case  was  argued  (^).— 
laAtttmlirsonY.B9wes  (r),  which  was  an  action  against  the 
andkers  of  a  note  pronusing  to  pay  '^  at  the  banking- 
house  at  ff^orUngiofi/*  the  court  of  £jrtg*s  Bmcb  held, 
that  it  was  necessary  to  aver  presentment  at  the  banking^- 
hoBse:  and  in  an  action  agsunst  the  same  defendants,  on 
t  note  of  the  same  tenor,  the  court  of  Bxchquer  Gbamier, 
on  a  writ  of  error  brought,  gave  the  same  judgment  {d), 
hfMfd'EiUniorkigbcaosidered  this  case  as  materially  di£* 
finbut  finom  that  of  Ffntm  v.  Gauadryf  because,  in  the 
iaitery  the  acceptance  payable  at  a  particular  place  was  no^ 
part  of  the  original  confirmation  of  the  bill;  in,  the  case 
id  Smundersm  v.  Bowes ^  the '  restrictive  words  were  incor- 
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1814»         porated  in  the  original  form  of  the  instrument,  which,  his 
^  ^*^  Lordship  considered,  alone  created  the  contract  and  dut  j 

V.  of  the  party.    This  doctrine  might  be  correct,  if  the  bill 

bcHMOLL.      ^^^^  ^  perfect  instrument  before  acceptance,  but  he  con- 
tended that  it  was  not  perfected  till  accepted ;  he  ad- 
mitted that  the  drawer  drew  the  bill  in  confidence  that 
tt  would  be  accepted,  and  that  the  payee  might  take  it  in 
the  same  confidence :  and  that  if  the  acceptor  refused  to 
accept  it  generally,  when  presented  for  acceptance,,  the 
payee  might  immediately  sue  the  drawer ;  but  if  he  did 
take  it  accepted  with  such  a  condition,  how  could  he  re- 
fuse to  comply  with  that  condition  ?    Why  was  the  con* 
dition  to  be  introduced  at  all,  unless  to  constitute  a  con- 
dition precedent  ?    In  the  case  of  Sounder  son  v.  Boivis^ 
Lord  EUenborough  said,  '^  the  money  is  made  payable  at 
a  specific  place ;  a  demand,  therefore,  at  that  place,  by  the 
holder,  was  a  condition  precedent :''  And  it  was  impos- 
«ble,  he  said,  to  make  a  distinction  between  the  case  of  a 
^  hill  and  that  of  a  note.    As  to  the  decisions  of  this  court : 
In  Ambrose  v.  Hopwood{a\  where  the  bill  was  accepted 
payable  at  ^*  Messrs:  Freeman  and  Co.  No,  6,  Church^ 
street,  Bermondsey^  Southvark,^'  the  court  held  that  it  was 
not  even  sufficient  to  aver  <*  that  the  bill  was  in  due 
manner  shown  and  presented  to  the  said  Messrs.  F.  and 
G>.  for  payment,  and  was  dishonoured/*  without  further 
stating  that  it  was  presented  to  them  at  tie  place  of  pajm 
menu    In  CaUaghan  v.  Aylett  (i),  where  the  bill  was  made 
payable  at  Ramsbottom  and  Co.*s,  it  was  contended  for  the 
plaintifiT,  that  the  payment  at  a  particular  place  was  only  a 
memorandum,  and  no  part  of  the  contract ;  and  in  support 
of  this  argument,  the  case  of  Saunderson  v.  Judge  {c)^  was 
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cited.  In  the  latter  case^  however,  the  place  of  payment 
was  a  mere  memorandum  at  the  foot  of  the  bill ;  and  be- 
sides, the  bill  had  come  by  indorsement  into  the  hands  of 
the  person  at  whose  house  it  was  made  payable^  and  it 
would  have  been  absurd  for  the  plaintiff  to  have  presented 
it  to  himself.  In  giving  judgment  in  Callagban  v.  AyUtty 
the  court  said,  that  '^  the  place  of  payment  niust  be  con* 
sidered  as  part  of  the  contract  between  the  acceptor  and 
the  holder  \  the  drawee  of  a  bill  might  accept  it  generally 
or  specially ;  this  was  a  special  and  qualified  acceptance  ; 
the  defendant  undertook,  that  when  the  bill  became  due^ 
it  should  be  paid  at  Ramsbottom  and  Co.'s,  not  that  he 
would  be  liable  upon  it  universally.** 

Mr.  Seijt.  Blossetty  in  support  of  the  declaration,  con* 
tended :  Firsts — ^That  thb  acceptance  was  not  a  limitation 
or  qualification  that  controlled  the  liability  of  the  acceptor, 
but,  on  the  contrary,  was  an  eltpansion  of  it :  Secondly^ 
—But  if  it  were  a  limitation,^  that  it  was  not  necessary  to 
aver  presentment  at  the  particular  place.  Firsts  As  to  tHe 
meaning  of  "  expansion  of  the  liability  ;**  The  acceptor 
was  liable  in  the  first  instance  personally,  and  also  at  his 
place  of  abode,  a  presentment  at  which,  he  considered  as 
good  a  presentment  as  if  it  were  made  personally:  By 
accepting  the  bill  payable  at  Batsotfs^  (which  was  not  a 
banking-house,)  he  had  only  added  another  phce,  at 
wluch,  though  he  were  not  personally  there,  he  engaged 
to  pay;  and  if  he  did  not,  the  bill  would  be  considered  as 
dishonoured :  He  thereby  took  upon  himself  a  new  liabi- 
lity, which  otherwise  he  would  not  have  been  subject  to ; 
tins,  therefore,  was  not  an  exclusion  but  an  extension  of 
the  contract,  and  this  construction  was  sanctioned  by  the 
authority  of  Smitb  v.  De  la  Fontaini{a)i  Lyon  v.  Sug" 
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/ 


l^« 


/ 


CA818  IN  BILABT  TBRMt 


1814. 


Gammon 

r. 

SCRMOLV 


iius{jt)%  and  \xj  Lord  ElUnbarougVs  judgment  in  Fenim  ▼• 
Gwndry ;  aad  the  reason  of  it  was^  that  the  acceptor  was 
supposed  to  be  a  debtor  to  the  drawer  to  the  amount  of 
the  bill^  except  in  the  case  of  an  accommodation  bill^ 
Before  the  bill  was  drawn^  those  funds,  out  of  which  the 
bill  was  to  be  paid,  being  in  the  hands  of  the  acceptor, 
there  was  no  doubt  but  he  was  liable  to  be  arrested  by 
the  drawer  any  where,.  [Mr.  Justice  Heatb.—Tlie  ac- 
ceptance does  not  necessarily  imply  a  debt;  it  may  be  in 
re^>ect  of  future  assets.]  The  general  acceptance,  there- 
fore, did  not  add  to  his  liability,  and  consequently  no 
inconvenience  would  arise  from  considering  this  as  a 
•  general  acceptance.  [Mr.  Justice  dambre. — ^Suppose  a  bill 
drawn  on  a  man  who  was  going  out  of  town,  which  would 
become  due  while  he  was  out  of  tovm,  he  accepts  it  pay- 
able at  his  banker's^  leaving  perhaps  nobody  in  his  own 
house ;  it  would  be  very  inconvenient  if  he  were  liable  to 
be.  arrested  wherever  he  might  happen  to  be,  without 
previous  presentment.]  [Mr.  Justice  Dal/as. — ^The  ques- 
tion is^.whether  this  be  not  tantamount  to  an  acceptance 
'^  payable  at  BatsM^s^  and  tut  ihewherey'\  Thi«  accept- 
ance, he  contended,  did  not  imply  payment  at  Bats9ffs^ 
and  mat  tlsiwben*  It  was  very  difficult,  he  said,  to 
distinguish  between  this  and  a  general  acceptance :  Why, 
.  be  asked,  should  not  die  acceptor  at  a  particular  place  be 
'Subject  to  the  same  liability  as  a  common^  acceptor  ? 
Why,  if  in  the  case  of  a  common,  acceptance,  the  ac- 
ceptor must  prove  that  he  tendered,  and  was  always  readyi 
should  the  acceptance  at  a  particular  place  alter  his  obli^ 
gation  entirely,  and  make  it  only  necessary  for  him  to 
^prove  that  he  was  ready  at  that  particular  place  ?  And 
why  should  the  holder  be  obli^d  to  prove  that  he  pre- 
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to  prove  tha^  it  was  part  df  tke  -plaintiflrs  ea9^«o  lo 

•present  hamsdf.    Secondly,  But  if  Aie  couit  ^ovdd  be  9. 

.of  opinion  that  it  was  a  limitation- -of  the  centraet)  he      ScHkoLt. 

contended  that  in  point  of  laW)  as  t'othe^ea&igi'iMhis 

410C  necessary  to.  avev  in  the  dieclaration  preseiititheiK'it 

;the  particular. place;  which,  he  saidj-wrald  b^  fbr**Ae 

•creditor  to  tender  himself  to  Ins  debtor^^nHdcing^iEi  serf -of 

.inverted  tender.    The  defendant  contend^  that^  i^w%s 

^nct  sufficient  to   demand  at   any  other  -place  to-pky 

9k  Buis69!s\  but  the  very  demand  itself  miisi  W  tt 

^Batsm^s:  He  had  cited,  however,  no  outborit^  in  kip^Mft. 

<if  this>  or  to  shew  that  tiUh  #a8«  conditi6n  precbdeft. 

If  this  were  a  contract  on  a  condition  precedent^  it  wotiSi 

not  be  sliffident  to  declare  on  a  general  liability  to'pif 

according  to  the  tenor  and  efl^ct  of  the  bill;  but  iEe 

plaintiff  most  declare  on  a  liability  to  pay  at  BatswTs. 

"(Mr.  Justice.  C&ii»3r^.— >-The  subsequent  averment  of  pre- 

m 

jeotment  rebtes*  back  to  the  contract.]  The  breath 
4mist  follow  the  ccmtract.-^— Astothe  cases  cited  by  the' de* 
Imdantf  he  contended^  that  the  passage  from  Mr.  Justice 
S^iylifi  treatise  was  not  to  be  Considered  as  being  in  Ins 
£inronr ;  that  the  case  of  Parker-  v.  Gordon  did  not  apply, 
being  an  action  against  the.  drawer  f  the  distinction  b^ 
iween  an.  action  against  ^^-  c^wer  ahd  agalfaist  the  ac- 
ceptor was,  that  the  latter  Mras  alii^ays  liable  after  accept*  . 
imc^  the  former  only  from-  the  timtf^oiF  the^cceptdft 
•llefiuilt^  and  not  then,  unleis  he  hik!  I'tfceivechiibmediafe 
notice  of  sc^Ji  defiiule. '  {Mr»  lustice  Chamt^j-AriParkifr 
T.  Gordon^  it  was  taken  for-  granted  that  the  prtseiftmeft 
was  necessary  at  the  house*}  -Being  an  action:igainst  die 
drawer,  it  was  necessary,  in  order  to  charge  ^im,  tK:|t  thi> 
presentment  should  have  been  made  at  the  place.  The 
ease  of  Bishop  v.  ChHtj^  he  $aid|  could  not'  b^'  cited  n^ 
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9fjikMtf  because  therey  no  question  was  raised  as  to  die 
pkadingsy  nor  even  as  to  the  necessity  of  presentmcfit  at 
a  particular  place  i    the  only  point  was,  whether  the 
plaintiff  had  not  been  paid  by  his  having  taken  a  banker's 
draft.    The  decision  in  Sounder S9m  ▼•  Btims  was  quite  at 
variance  with  those  in  Cttpp  v.  Lancastir  (0),  and  Uttm^ 
tail  V.  Ball  (h)^  in  which  the  court  held,  that  an  action 
OQ  a  bill  or  note  payable  on  demand  was  a  sufficient  de- 
mand, because  the  debt  was  precedent  to  the  demand ; 
and  the  same  doctrine,  he  said,  was  laid  down  in  Birks 
V.  Trippit(c).    The  cases  in  this  court,  he  admitted,  were 
against  the  plaintiff,  but  he  answered  them  in  the  lan- 
guage of  the  court  of  Kin^s  Bencb^  that  a  distinction 
was  to  be  taken  between  promissory  notes  and  bills  of 
exchange,  because  in  the  former,  the  particular  place 
made  a  part  of  the  body  of  the  contract ;  id  the  htter,  k 
was  merely  a  memorandum  that  the  ho^flfr  might  be 
paid  at  that  place,  wherever  the  acceptor  might  personally 
be  I  .and  also  that  such  presentment  was  at  the  opti<m  of 
the  holder,  and  therefore  it  was  necessary  for  his  con- 
venience  to  assign  a  particular  phce.    The  case  otAm^ 
hrasev.Hefwooi,  however,  could  not  be  considered  as 
being  much  in  favour  of  the  defendant,  because  it  was 
an  action  against  the  drawer;  and  besides,  the  declaration 
alleged  the  bill  to  have  been  payable  at  F.  and  Co.*s,  at 
Vc»  and  certainly  it  was  not  sufficient  to  aver  present- 
ment to  F.  and  Gv*  who  were  not  the  acceptors,  vnthout 
also  stating  a  presentment  at  the  place,  for  the  acceptor 
had  not  undertaken  that  #*•  and  Co.  should  pay  the  bill 
any  where*     CaUagbam  v.  Jlyleit  was  a  case  which  had 
been  brought  into  court  on  a  point  reserved  at  m$ifrius\ 
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the  pleadiogs  therefore  were  not  gone  into.    On  the         i8]4, 
Other  hand>  the  decision  in  Fenian  v.  Goundry  was  sup- 
ported by  all  the  prior  authorities^  and  Caliagian  v.  Ayleit^ 
he  saidy  was  the  first  case  in  which  the  contrary  doctrine       Schmoll 
had  ever  been  advanced* 

Mr.  Seijt*  Faugban,  in  reply^  was  stopped  by  the 
court. 

Mr.  Justice  Heath. — ^I  entirely  concur  with  the  judg- 
meat  delivered  in  CaUagban  v.  Aylett,  This  was  a  qualified 
acceptance,  and  it  is  necessary  that  the  condition  should 
be  performed.  The  holder  might  have  protested  against 
itf  and  might  have  resorted  immediately  to  the  drawer. 
It  is  matter  of  great  convenience  that  bills  should  be 
accepted  payable  at  particular  places.  I  adhere  to  the 
former  opinion  of  this  court. 

Mr.  Justice  Chambrb. — We  have  only  to  look  at  the 
contract,  and  to  construe  that  according  to  the  plain  and 
conmipa  sense  of  it :  There  is  no  ambiguity  in  the  con« 
dition :  The  general  law  must  take  place  in  general 
•OSes.  A  man  is  not  obliged  to  accept  a  bill  generally; 
.he  may  restrict  it.  The  holder  is  not  obliged  to  submit  to 
the  cfHidition,  but  may  resort  immediately  to  the  drawer ; 
however,  if  he  do  submit  to  it,  he  must  be  bound  by  the 
terms  of  it.  As  to  the  decision  of  the  Kin^s  Bencb^  in 
Fit^an  V.  Gaundryf  the  reasons  given  by  the  court  shew 
that  they  were  very  doubtful  as  to  the  point ;  they  say  the 
.words  only  shew  where  the  acceptor  lives ;  if  that  were 
all  that  was  intended,  the  acceptor  need  only  write  his 
name  and  place  of  abode}  but  he  does  more,  and  imposes 
a  oc»ditkm  by  which  the  holder  is  bound. 

Mr.  Jttitke  Dallas.-— The  foundation  of  the  plainti£F*s 
argoment  is,  that  the  acceptor  is  the  drawer^s  debtor; 
this  is  not  always  so;  and  in  particular  branches  of  trade 
it  is  just  the  reverse :  For  instances  in  the  Wist  In£a 
trad^  the  merchants  art  always  in  advance  to  the  fdanters. 
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and  the  acceptances  are  given  on  the  £adth  of  expected  rt- 
mittances.  The  acceptor  has  his  choice,  whether  he  will 
accept  or  no,  and  if  he  do,  he  may  accept  specially,  either 
as  to  time  or  place ;  if  the  former,  a  question  might  par- 
haps  arise,  whether  the  drawer  would  not  be  discharged 
by  it,  hut  still  he  may  do  it ;  so  also  as  to  place.  If  the 
holder  take  an  acceptance,  with  a  condition  expressly 
4^cluding  ainy  other  place,  it  is  not  contended  but  that 
jMr'esentment  must  be  made  at  that  place ;  it  is  the  samte 
thing,  if  the  acceptance  be  at  a  particular  f^ace,  for  that 
is  in  effect  to  the  exclusion  of  any  other.  Expreisio  tmuit 

nt  ixehsio  alterius. 

^,  Judgment  for  the  defendant. 


1814. 


Thursday, 
leth  Feb. 


DOS,  on  the  dem.  of  woodcock,  v.  barthrop* 


^.devues  B  copy-  Xhi»  was  an  action  of  ejectment,  brought  to  reeover 
bold  estate  to  .  j  ^    . 

trustees  to  the  use  .possession  of  a  copyhold  estate,  situate  at  Mm-indf  m  tbtt 

the^'to'suchS!^  ^^^^^  ^^  A/ii&i^;c,  under  the  foUowmg  circumstancei. 
as  B.  by  her  last  Mary  Lambert ,  widow,  being  seised  of  the  estate  in 
MDoint  •*"and  in  ^uwtion  to  her  and  her  heirs,  and  having  previously  stir^ 
deuult  of  such     rendered  the  same  at  a  general  court  to  the  use  of  her  will, 

appointment,  to 
toe  right  heirs 
of  fi.    ^.dies; 
the  trustees 
are  admitted 
in  fee  on  the 

trusts  declared  by  the  will.  B.,  by  an  ap|)ointment  in  form  of  a  deed  poll,  in 
nature  of  a  will,  irrevocably  deviaiball  hcf  interett  in  the  piemises  to  v.f*aod 
declares  that  no  subsequent  will  should  revoke  this  disposition ;  the  premisQi  are 
surrendered  to  the  use  of  C.  in  reversion,  and  he  is  admitted  accordingly.  S.,  by 
another  will,  afterwards  devises^  tfap-preail)e^  U>*JX  and  hiahoirs,  to  as  aot  to  be  ^i^ 
ject  to  any  of  her  debts,  contracts  or  engagements  :  Under  this  will  D.,  was  /ullaittedL 
and  soon  afterwards  B,  died : — ^HeM  tlwt  by  this  flfevise  to^JD.,  the  fijhher  appoint- 
ment in  favor  of  C  was  revoked,  and  the  l^ga^  estaH  divested  pot^ of  the  'tnuteei 
under  ^.'s  will  and  vestcfH  in  D. ;  and  tfiat  a  suritnder  to  D>  by  the  trustees,  wu  as 
effectual  as  if  it  had  been  iqadebyJI;  :    *     *   •  .\^     •  '       •     •  -    -       » '  •• 


by  her  wiH,  dated  14th  Jam.  119 1»  devised  it  to  RoMi 
KMam  and  Cbristapher  Johnsm^  and  their  heirs,  in  troft 
Jx>  permit  and  suflfer  Mtrcy  Ann  Sii^mMuh,  or  her  assigns^ 
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tD  have,  use,  occupy,  and  enjoy  the  same,  or  to  pay  to,  1814. 

or  permit  and  suffer  her,  or  her  assigns,  to  receive  and       t\^^^ 

take  the  rents  and  profits  thereof  during  the  term  of  her     Woodcock 

qatiiral  life^  aod  for  her  own  sole  and  separate  use,  and     Barthrop 

not  to  be  in  any  wise  subject  to  the  debts  or  controul  of 

any  husband  she  might  have;  and  subject  to  such  estate 

and  interest  of  the  said  M*  A,  Shipwasbj  the  testatrix 

devised  the  said  premises  to  such  person  or  persons,  for 

inch  estate  or  estates,  use  or  uses,  and  at  such  time  or 

Omes,  as  the  said  M.  A.  Shipwash  should,  by  her  last  will 

md  testament  in  writing,  or  any  writing  in  the  nature  of 

a  will,  executed  in  the  presence  of  and  attested  by  three 

or  more  credible  witnesses,  give,  devise,  limit,  direct,  or 

a|>point ;  and  in  default  of  such  gift,  &c.  and  as  to  so  much 

and  such  part  thereof,  of  which  no  such  appointment 

should  be  made  or  take  effect,  or  should  cease  to  have 

effect,  or  until  the  same  should  take  effect,  the  testatrix 

devised  the  same  to  the  right  heirs  of  M.  A.  Sbipwasb 

Upon  the  death  of  Mrs.  Lambert ^  the  testatrix,  whTch 
took  place  shortly  afterwards,  without  her  having  re- 
^Kked  or  altered  her  will,  Mrs.  Sbipwasb  became  entitled 
to  the  benefit  of  the  devise  therein  contained  in  her 
favour,  and  Kilbam  and  Johnson  were  admitted  in  fee  to 
the  premisesy  on  the  6th  of  December ^  1791,  upon  the 
trusts  declared  by  the  will.  Mrs.  Shspwasb  soon  after- 
wards sold  her  life  interest  in  the  premise^  and  the  trus* 
tees  surrendered  the  same,  by  her  direction,  to  trustees 
for  the  purchaser. 

On  the  16th  of  Aprils  1798,  Mrs.  Sb^asbf  under  the 
power  contained  in  Mrs.  Lamberts  will  for  that  purpo^, 
executed  an  appointment  in  form  of  a  deed ;  poll,  and 
stamped  with  a  deed  stamp,  under  her  hand  and  seal,  by 
which  ^*  she  did,  by  that  instrument  in  writing,  in  nature 
''  of  a  will  or  testamentary  disposition,  irrevocably  give. 
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therefore  was  revoked  by  the  subsequent  will  made  by  1814. 

BIrs.  Siipwasb  in  favor  of  the  lessor  of  the  plaintiff;  and       jy^^  ^^^^ 
that  if  it  were  not  testamentary,  it  would  pass  nothingi     Woodcock 
and  accordingly  the  plaintiff  recovered.  Bartbrop. 

In  Aticbaelmas  Termi  Mr.  Serjt.  Lens  moved  to  set 
aside  this  verdict  and  enter  a  nonsuit  i  on  a  point  reserved 
at  the  trial ;  viz.  that  as  the  premises,  being  copyhold, 
irere  not  subject  to  the  statute  of  uses>  the  legal  estate 
was  in  the  trustees  under  Mrs.  Lamberts  will,  who  sur* 
lendered  them  to  Bowen^  under  whom  the  defendant 
daimed*  He  admitted  that  the  defendant  had  a  bad 
title,  but  he  contended  that  the  subsequent  limitations 
and  devises  in  the  will  were  simple  trusts,  not  abridging 
the  devise  to  the  trustees,  and  that,  therefore,  the  plain* 
iiff,  who  coidd  only  recover  by  the  strength  of  his  own 
titlet  could  not  succeed  in  this  action.  A  rule  nisiwz^ 
accordingly  granted. 

Mr.  Serjt.  Onslow^  on  the  9th  of  Fibruaryy  in  this  term, 
shewed  cause. — ^He  contended  that  the  estate  went  out  of 
die  trustees  at  the  death  of  Mrs.  Sbipwasb.  There  were 
two  distinct  devises,  one  to  the  trustees  during  her  life, 
the  other,  to  take  place  at  her  death,  to  her  appointees : 
ft  was  a  mere  question  of  construction,  and  had  nothing 
to  do  with  the  statute  of  uses.  The  estate  was  given  in 
. trust  for  Mrs.  Siipwasb  for  her  life,  and  subject  to  her 
appointment  by  willj  the  trust  therefore  began  and  ended 
vith  her  immediate  interest*  He  was  stopped  by  the 
.court,  and  the  other  side  called  upon  to  go  on* 

Mr.  Serjt.  Lens,  and  Mr.  Serjt.  Ccpley^  contri. — ^The  I 

estate  being  copyhold,  and  the  conveyance  to  the  trustees 
under  Mrs.  LanAerfs  will  being  to  them  and  their  heirs, 
it  couldnot  be  divested  out  of  them,  without  a  surrender 
bj  them  in  the  lord's  court.  They  contended  that  this 
was  not  a  devise  to  the  trustees,  limited  to  the  duration 
€f  Bin.  ShipwasFs  life  \  but  that  it  was  a  devise  to  them 
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1814.  generally,  in  trust  to  permit  her,  during  her  life,  to  re* 

_  ^*^  ceive  the  profits ;  it  was  only  a  declaration  of  the  use  to 

Doe  tfem.  ,  .  ,     ,  ,  ,.    ,  r  t 

Woodcock      which  the  estate  was  to  be  applied,  not  of  the  contingent 

^     ^'  cies  on  which  the  trust  was  to  cease.    In  order  to  maintaiii 

Barthrop. 

the  construction  contended  for  by  the  lessor  of  the  plains- 
tiff,  it  would  be  necessary,  they  said,  to  insert  after  the  de^ 
vise  to  the  trustees  and  their  heirs  in  Mrs.  LamhrfswiBtf 
the  clause,  during  the  life  ofM.  A,  Shipwash ;  but  thongE 
the  court  had  inserted  words  when  it  had  been  necessary  tii 
do  50,  in  order  to  give  efibct  to  the  evident  intention  oF 
the  testator,  it  would  not  interfere  where  no  such  neces^ 
sity  appeared.  'In  support  of  this  position,  they  cited  the, 
bfHnion  of  Lord  Kenym  in  Venabks  v.  ^orrZr  (a),  confirmed 
by  his  lordship  in  Doe  d.  Compere  v.  Hicls  (6).  Hiey  insisted 
that,  as  there  were  no  springing  uses  in  copyholds,  the 
hew  appointee  could  take  no  estate,  unless  he  coyld  call 
the  statute  of  uses  to  his  assistance.  He  might  go  to  the 
lord's  court  and  demand  a  surrender  to  him,  and  if  that 
were  refused,  the  chancellor  would  order  it  to  be  made : 
But  there  having  been  a  surrender  to  the  trustees  undei* 
JVIrs.  Lamberts  will,  they  contended  that  there  should 
liave  been  im  admission  of  Mrs.  Shipvmsh^  and  a  surren^ 
der  by  her  to  the  lessor  of  the  plaintiff^  to  entitle  him  to 
recover  in  this  actipn.  - 

On  this  day,  Mr.  Justice  Heath,  after  shortly  stating  the 
case,  delivered  the  opinion  of  the  court. 

The  lessor  of  the  plaintifiF  claims  as  appointee  under  the 
will  of  Mrs.  Sbif^vasb ;  and  the  question  is,  whether  the 
legal  estate  be  vested  in  him  or  no.  It  is  a  general  rule 
and  principle,  that  where  there  is  no  express  limitatiod, 
by  which  the  beneficial  estate  is  executed  in  the  trustc^es, 
the  legal  estate  shall  only  be  carried  so  far  as  is  necessary 
to  complete  the  intention  of  the  testator.    Now  here  the 
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'p&rpf^'ofthe  tmst  are  sufficiently  execute,  by  limiting 
it  to  tbe  trustees  as  a  basefee^  during  the  life  of  Mrs. 
Sti^wash.  The  defendant  has  argued  on  the  only  ground 
for  whkh  there  was  any  tbloiify  that  this  was  a  springing 
nse^  which  cannot  exist^  in  topyhold  estates  j  but  there 
is  no  necessity  for  such'i  consfructib'n.  llie  case  of 
^FlmaUts  v.  Jfd^'i^'  is' difectly  against  &e  position  which 
Itwas  citedib  e^aUisa;'  ior  there  the'cbnveyahce  was  to 
trtisteerto*sdpport  the'cotitiheeiit  uses  and  estates  therein- 
'sfter  limited,  which  Iiiiiitatiohs  were  Tery  different  from 
'ibofe 'contained  in  this  n^ill,  and  'were]merely  tru^  estates. 
As  to-iite  olig^ctibti;'  that  tlie'Wdr  of  the  plaintiff  had 
only  been  admitted  by  a  surrender  to  him  by  the  trustees, 
'We  are  of  opinion  that  suth  surrender  was  as  effectual,  as 
'if  it  &td  been  made  by  Mi^:  5;^f^jx£.  ; 

'   '  Role  discharged. 


1814. 


Doe  dem. 

WpODQOCK 

Barthrop. 


»        €.    • 
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ilt  WiLLYAIf  fdLOMEt.  AND  AMOTABR^'  sheriff  of 

.-V  MiddleteXy  V.  Rossi-     •  •      .. 


Thursday, 
Feb.  10. 


Tairwaa  is  aciidn  brought  by  the  plaihtiis,  Who  bad 

Wn  sheriff  of  JIftfU&iCAP}  against  the  defencbnt,  sis  'Hbe 

•of  several  oUigors  of  a  bond,  conditioned  for  the  |>^r- 

fikmance  of  the  covenants  contained  in  ah  indenture 

dated  the  28th  of  &/#mJ^,  1810,  between  the  phintifis 

«f  the  first  part,  and  Jbbn  Osbom  and  several  others^  of 

riHuiin  the  defendant  was  one,  of  the  Second  part.     This 

jfDstrument  was  in  the  usual  form,  to  secure  the  good  be^ 

-harioujr  o£Oshr^  as  a  sheriffs  officer;  tai  contained  the 

: wial  coi^enants  to  indemnify  the  sheriff  agaiiist  the  effects 

of  any  misconduct  of  Osbomy  in  the  execution  of  his 

^iffice. — The  declaration  was  on  the  bond  generally. — 

The  defendant  prayed  oyer  of  the  conditk>n  of  the  bond 


la  debt  on  bond, 
a  replication 
which  denies  the 
defendant's  aver- 
ment of  perform- 
ance, ana  con- 
cludes to  the 
country^and  then 
assigns  breaches^ 
is  bad  on  demur- 
rer: And  if  the 
defendant,  in- 
stead of  demur- 
rtne,  take  issue 
and  go  to  trial  6fi 
the  question  of 
performance,  the 
court  will,  after 
verdict,  award  a 
repleader. 


Rosi. 
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1814.  and  set  it  out|  and  also  set  out  the  indenture  to  wbicE  it 

p^l^^^       referredf  and  then  pleaded  performance  of  the  covenants 
V.  generally  In  the  words  of  it^  and  concluded  with  a  veri- 

fication. The  plaintiflfs9  without  assigning  any  particular 
breach  in  their  replication,  merely  denied  the  perform- 
ance of  the  covenants!  as  alleged  in  the  defendant's 
plea,  and  concluded  to  the  country;  they  then  pro- 
ceeded thus  :  And  for  assigning  of  breaches  of  the 
covenants  in  the  said  indenture,  in  the  said  condition 
of  the  said  writing  obligatory  mentioned,  the  plaintifi 
say,  &c.  setting  forth  several  breaches  of  duty  on  the 
part  of  Oshnu — ^The  rejoinder  took  issue  upon  the 
replication. 

At  the  trial  of  the  cause  at  Westmimter^  at  the  sittings 
after  last  Trinity  term,  before  Lord  Chief  Justice  Matu* 
fiildy  the  jury  found  a  verdict  for  the  plaintifis,  on  the 
breaches  assigned  by  them  in  the  manner  above  stated; 
and    Mr.    Serjt.    Shepherd  and    Mr.  Seijt.  Rough,  in 
Michaelmas  term,    moved  in   arrest  of  judgment,  on 
the  ground  that  the  issue  left  to  the  jury  was  not  the 
issue    on   record ;    which,   they  contended,  was  only 
on  the  question  of  general  performance.     The  plain- 
tifis,  they  said,  should  have  assigned  breaches,  acooni* 
ing  to  the  stat.  8  &  9  JV.S(a),  which,  they  said,  wi^s 
imperative  upon  them  so  to  do,  and  then  issue  might  have 
been  taken  on  them.    It  might  have  been  necessary  for 
the  defendant  to  have  rejoined  specially,  but  by  this  re- 
plication he  had  been  deprived  of  the  opportunity  of 
doing  so.    They  cited  Sayer  v.  Pocod  {b)^  as  an  authority 
to  snow,  that  where  no  issue  has  been  joined,  the  judge 
has  no  power  over  the  record.    [Mr.  Justice  HeatL"^ 
There  is  no  doubt  upon  that  point ;  the  only  question 


U)  c.  11.  «•  8^— -(&)  Cbflirp.407. 
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here  is,  whether  issue  has  not  been  joined  ;  or,  at  leastj 
whether  this  be  not  a  matter  amendable  after  verdict.] 
They  then  cited  Cocper  v.  Spencer  {a)^  in  which  the  de- 
fendant having  pleaded  son  assault y  the  plaintiff  replied^ 
it  injmrid  sui  propriA,  and  went  to  trial  without  any 
on  the  part  of  the  defendant,  and  the  court  of 
r*s  Bench  held  that  the  defect  was  not  amendable  after 
verdict;  and  Gmnsford  v.  Griffith  (i)«  A  rule  nisi  was 
accordingly  granted. 

On  a  former  day  in  this  term,  Mr.  Serjt.  Best  shewed 
cause,  and  contended  :  First j  That  sufficient  issue  had 
been  taken;  and  that,  therefore,  the  cases  wtuch  had 
been  cited  by  the  defendant  were  not  applicable.  He 
admitted,  that  the  statute  was  imperative  on  the  plaintiffs 
fo  assign  breaches ;  but,  he  said^  there  was  no  case  which 
had  dedded  that  there  was  any  particular  place  where 
they  must  be  assigned.  [Mr.  Justice  Chambn. — ^Hie 
usual  way  is  for  the  defendant  to  plead  performance 
generally,  and  the  plaintiff  then  sets  out  the  breaches ; 
but  here  issue  has  been  taken  on  the  general  perform- 
anee«  The  question  therefore  here  is,  whether,  after  this 
issue  had  been  taken,  the  plaintiffs  could  assign  breaches.] 
The  plaintiffs,  after  their  replication,  had  assigned 
breaches,  to  which  the  defendant  had  given  no  answer, 
and  which,  therefore,  stood  confessed.  If  this  judgment 
were  to  be  arrested,  the  defendant  would  be  taking  ad- 
vantage of  his  own  wrong,  in  not  answering  the  breaches 
which  had  been  assigned.  The  rule,  he  said,  was  that 
the  plaintiff  must  take  every  issue  offered  him  by  the 
defendant^  and  this  the  plaintiff  in  this  case  hs^  done ; 
and  the  particular  instances  in  which  the  defendant  had 


1814. 


Plombr 

V. 

Ross. 


Gi)  I  S/r.  641.  8  Mod,  376.  S.  C. (Jb)   1  Williamis  Saund. 

58.  n.  (1 )  where  the  rules  respecting  the  pkading  on  this  statute  are 
laid  down. 


VOL.  I. 


Rosa 
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1814.  broken  his  covenant  were  pointed  out  by  the  subsequent 

Plombr  assignment  of  breaches.  The  defiendant  could  not  4ay 
V.  *  there  was  no  issue^  merely  because  he  had  refused  to  take 
issue  on  the  breaches  which  had  been  assigned.  Seeottdlff 
But  even  if  this  mode  of  pleading  were  not  strictly  cor- 
rect,  and  though  perhaps  it  would  have  been  more  regular 
to  have  inserted  the  breaches  jn  the  body  of  the  replica- 
tiouy  still,  he  contended,  that  the  objecdon  came  too  late 
after  verdict ;  It  might  have  been  the  foundation  of  a 
demurrer,  but  it  could  not  be  a  ground  on  which  to 
move  in  arrest  of  judgment.  From  the  principles  laid 
down  in  Biumt  v%  HMeck  («),  it  was  to  be  collected  that 
an  issue  could  not  be  objected  to^  after  verdict,  for  ge» 
nerality,  or  any  other  formal  defect.  Issue,  he  saidy  had 
not  been  joined  on  an  inunaterial  point,  for  the  issue  her# 
was  sufficient  to  de^de  the  cause;  and  having  beta 
ifottnd  for  the  plainfiffs,  nothing  remained  to  be  done  but 
to  assess  the  damages.  He  cited  Cooke  v.  Burkiifi),  where 
the  parties  having  gone  to  trial  on  a  plea  which  had  not 
been  traversed,  the  court  permitted  the  plaintiff,  who  had 
obtained  a  v^ict,  to  amend  the  record  by  adding  a 
traverse,  and  discharged  the  defendant's  rule  to  arrest  the 
judgment. 

The  SJicitor-Gemral  and  Mr.  Serjt.  Rot^h  conirif  coo- 
tended  that  it  was  impossible  for  the  defendant  to  deny 
the  breaches  which  had  been  put  on  the  record,  after 
issue  taken  on  another  point :  The  plaintiffs  had  sugge^id  . 
breaches  instead  of  assigning  them,  and  on  the  authority 
of  the  case  of  Gmnsfird  v.  Grijffbb,  above  cited,  the  de- 
fendant could  not  plead  to  breaches  which  had  only  been 
suggested ;  the  court,  therefore,  was  required  to  give 
judgment  for  damages  on  breaches,  which  the  defendant 


(a)tfrtlliam*s  Sa^aii.  319.  n.  (6)^ (h)  5  7\mii.  l5%. 


IN  THB  VIPTT-FOURTH  TlAR  OF  GEO.  III. 


99 


bad  had  no  opportunity  of  answering.  The  question^ 
they  laidf  was  not  whether  the  issoe  on  which  the  jury 
found  their  verdict  were  material  or  immaterial}  but  whe- 
ther it  were  the  issue  on  the  record.  They  concluded 
Chat^as  the  plaintiffs  had^  in  effect^  assigned  no  breaches^ 
they  were,  at  all  events,  only  entitled  to  recover  as  they 
might  have  done  before  the  statute. 

Hie  court  took  time  to  consider ;  and  on  this  day,  Mr. 
Justice  HsATH  delivered  the  judgment  of  the  court  :— 
He  said,  the  opinion  of  the  court  under  all  the  circum* 
stances  was,  that  there  ought  to  be  a  repleader.  The 
plaintifis,  in  their  replication,  had  tendered  an  issue 
which  was  bad  at  common  law,  and  not  justified  by  the 
statute ;  they  ought  to  have  assigned  breaches,  and  then 
the  defendant  would  have  had  an  opportunity  of  answer- 
ing them.  On  the  other  hand,  the  defendant  had  pleaded 
to  this,  instead  of  demurringi  as  he  ou^  to  have  done ; 
the  judgment,  therefore,  must  be,  that  there  be  a  re- 
pleader. 


1814. 


Plomir 

0. 

Rosf. 


SAWTEU  V.  LOUDON. 


Satarday« 
Feb.  If. 


This  was  an  action  on  a  policy  of  insurance,  which  was  if  thedeclaiatiott 
effected  the  3d  of  Decemher^  18  IS,  on  the  ship  ScpUa^  ofinterettina 
at  and  from  Bristol  to  Port  Mahon,  with  leave  to  call  ^Je^  altered     ^ 
at  GihrtJtar^  and  take  in  and  discharge  goods  there  \  and  ^  striktog^out 
with  liberty  to  seek,  join,  and  exchange  convoy  in  the  fAtp,**  and  interu 

EngUsb  and  ]^h  channels,  with  or  without  letters  of  i?8  «bc  words 
^  '  **  on  gooatf  at  tn* 

marque.    The  words,  ^<  m  sbip^  were  afterwards  struck  terettmay  af^ 
through  with  a  pen,  and  the  following  memorandum  was  f,!^^^ave  no 

inserted  in  the  margin  of  the  policy,  signed  with  the  ini-  interest  in  the 

thip^  a  new  stamp 
will  not  be  neoe88ary.p-If -a  letter^  statrag  that  **  the  ship,  which  ought  to  have  gone  to 
FtdmmUk  to  join  convoy,  bad  been  seen  at  sea  withoot  oootoj,  and  that  this  was  sop- 
posed  to  have  been  occasioned  by  contrary  winds/  bo  not  communicated  to  the 
oadifwritcrs,  it  is  a  material  conccaloMat. 
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1614.  tials  of  the  underwriters.    *^  The  mterest  insured  by 


Sawtell 


^*  this  policy  is  declared  to  be  on  goods,  as  interest  msy 
«i.  **  appear,  including  all  charges  incident  to  a  loss,  and  ^o 

Loudon.  u  ^^^  average  on  each  package,  as  if  separately  insured. 
"  London,  7th  Dicemher,  1812.''  The  plaintiff  was  char-' 
terer  of  the  ship.  The  ship  had  sailed  from  Bristol  on 
the  19th  of  NovembeTy  with  a  cargo,  to  join  convoy  at 
Falmouth  \  but  owing  to  bad  weather  was  not  able  to  make 
the  latter  port ;  and  before  she  arrived  at  Gibraltar ,  had 
sustained  the  damage  which  occasioned  the  average  loss 
•sought  to  be  recovered  in  this  action.  The  cause  was 
tried  at  the  sittings  in  London,  after  last  Michaelmas  term, 
before  Lord  Chief  Justice  Mansfield,  when  the  jury  found 
a  verdict  for  the  plaintiff,  for  the  amount  of  the  average 
loss.  Mr.  Seijt.  Best,  on  a  former  day  in  this  term,  ob- 
tained a  rule  nisi  to  set  this  verdict  aside,  and  enter  a 
nonsuit,  on  two  grounds :  First,  That  the  above  alteration 
of  the  interest  from  ship  to  goods,  rendered  a  new  stamp 
necessary;  and  that  therefore  the  policy  was  void  by 
virtue  of  stat.  35  Geo.  S.  c.  63.  {a)  In  ^pport  of  this 
objection,  he  cited  HHl  v.  Patten  (b),  where  the  court 
of  Kin^s  Bench  held  that  a  policy  on  ^'  ship  and  out' 
fit^^  could  not  be  altered,  after  the  ship  had  sailed  and 
the  risk  had  attached,  to  an  insurance  on  '^  ship  and 
goodsi*  without  a  new  stamp*  Secondly,  He  moved  on 
the  ground  of  the  concealment  of  a  material  letter  from 
the  underwriters.    This  letter,  which  was  dated  the  6th 


Ca)  The  13th  section  of  that  stat.  provides,  that  **  nothing  in  the  act 
contained  shall  be  construed  to  prohibit  the  making  of  any  altera- 
tion»  which  may  lawfully  be  made  in  the  terms  or  conditions  df 
any  policy,  duly  stamped,  after  the  same  shall  have  been  under- 
written, or  to  require  any  additional  stamp  duty  by  reason  of  such 
alteration,  so  that  such  alteration  be  made  before  notice  of  the 
determination  of  the  risk  originally  insured,  and  the  premium  ex- 
ceed the  rate  of  lOf .  per  cent,  on  the  thing  insured^  and  so  that  the 
thing  insured  shall  remain  the  property  of  the  same  person  or  per- 
sons," &c.— — (2;)  8  East,  373.  Seealso  French  v.Paiten,  9  Eatt^^^ . 


SaWTBLCt 
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of  Diomber^  1812,  was  written  by  the  plaintiff  to  the  \%iA. 

brokeTf  who  effected  the  policy,  in  answer  to  some  in- 
quiries made  by  the  latter  respecting  the  ship ;  it  appear- 
ing by  LkjJPs  books,  that  a  ship  called  the  Sophia^  of  Louook. 
BrisUlf  had  been  seen  at  sea  without  convoy.  The  letter 
was  to  the  following  effect.  ^  The  Sophia  you  allude  to, 
^  is  the  vessel  on  which  you  effected  the  insurance, 
^<  whidk  ought  to  have  been  on  goods;  be  so  good 
**  as  to  get  this  rectified.  I  chartered  the  brig"  (meaning 
the  SopUa),  *'  and  she  was  t6  have  gone  to  Falmouth^  as  I 
^  understand^  to  join  convoy ;  but  I  suppose  the  wind  was 
^  contrary,  and  she  could  not  fetch  the  port ;  but  I  know 
^  nothing  about  it  myself." 

The  Solicitor^General  and  Mr.  Seijt.  Faughan,  on  a 
subseqiient  day  in  this  term,  shewed  cause  against  this 
rule  on  the  first  ground^  and  distinguished  this  from  the 
case  of  Hi//  v.  PaUm,  because  there  the  insured  was 
owner,  and  interested  in  the  outfit:  Here,  on  the  con* 
trary,  the  plaintiff  had  no  interest  in  the  ship,  and  he 
might  have  recovered  immediately,  as  for  a  return  of 
premium;  and  therefore  the  contract  was  inefiicient» 
and  fell  within  the  principle  6n  which  the  case  of  Cole 
T.  Parkin  {a)  was  decided :  Lord  EUenborougb^  in  deliver- 
ing the  opinion  of  the  court  on  that  case,  said,  that 
where  the  instrument  on  its  execution  was  void,  and 
where  its  insufficiency  arose  from  a  mere  mistake,  and 
the  second  execution  was  only  to  put  it  in  the  state  in 
which  it  was  originally  intended  to  have  been,  no  new 
stamp  was  necessary.  They  admitted  that,  in  this  case,  if 
the  insured  had  had  any  interest  which  could  have  been 
covered  by  the  policy,  so  that  the  insirument  might 
have  been  operative,  it  could  not   have  been  altered 
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18U.  without  a  fresh  stamp;   but  here  there  was  nothing 

on  which  it  could  operate ;  the  .instrument^  therefore* 
was  wholly  inefficient  and  yoid.  They  compared  this  to 
Lou  DO  IT.  ^e  case  of  a  deed  of  conveyance)  in  which  the  estate 
intended  to  be  conveyed  had  been  described  as  situated 
in  a  wi4>ng  county ;  the  insertion  of  the  proper  county 
would  not,  they  said,  make'  it  a  new  instrument ;  it  was 
only  correcting  a  mistake:  Not  so,  if  the  deed,  in  its 
original  form,  could  have  operated  at  all,  and  had  been 
fundus  fffim.  They  contended,  that  by  the  very  terms  of 
the  8th  section  of  i  the  act  (a),  the  party  was  entitled  to 
make  this  alteration  without  a  new  stamp;  for  if  he  had 
carried  it  to  the  stamp  office,  he  would  have  been  allowed 
the  stamp ;  this,  therefore,  vras  no  evasion  of  the  duty, 
no  fraud  on  the  revenue.  As  to  the  13th  tection  of  the 
act,  alterations  were  by  that  permitted  to  be  made  in 
policies,  provided  they  were  made  before  notice  had  been 
given  of  the  determination  of  the  risk,  and  the  thing 
insured  remained  the  property  of  the  same  person.  In 
this  case  the  risk  had  not  attached,  and  the  thing  in* 
sured  remained  the  property  of  the  same  person.  Where 
then  was  the  necessity  of  a  new  stamp?  They  cited  Ae 
case  of  Kershaw  v.  Cmt  (b\  where  it  was  holden  that  in 
the  case  of  a  bill  of  exchange,  which  had  been  passed  by 
indorsement,  the  insertion  of  the  words,  '^  «r  mrierj^  di4 
not  make  a  new  stamp  necessary* 

Mr.  Serjt.  Best  contri,  contended,  that  his  first  otqection 
had  not  been  answered :  The  eighth  section  of  the  act, 


(a)  By  that  section  it  ts  enacted,  '<  That  any  stamped  Tellum,  &e. 
which  shall  be  inadvertently  spoiled,  obliterated,  or  otherwiae 
rendered  unfit  for  use,  may,  within  the  time  therein  prescribed,  ift 
carried  to  the  commissioners  of  the  stamp  dudes  to  be  cancelled ; 
and  in  case  no  snms  of  money,  or  names  of  underwriters  bt  snb- 
scribed  thereon,  or  such  sums  or  names  have  been  subscribed  on 
stamps  of  a  different  value  than  is  required  by  the  act,  such  stamps 
shall  be  cancelled,  and  other  stamps  of  the  same  value  shall  be  given 
in  exchange  for  them.**— —<£)  3  Esp,  N.  P»  Cases,  846. 


IN  THB  FIFTT-FOURTH  TSAR  OF  6R0.  lU.  lOS 

he  saidt  was  by  no  means  in  the  plaintiflTs  favour ;  be-  1814« 

canse  that  required  the  party  to  take  the  instrument       c'^'*' 
which  had  been  injured  or  efiPaced^  to  the  office,  which  i^. 

in  the  present  case  had  not  been  done.  The  thirteenth  Loudoh^ 
section,  he  said,  did  not  authorise  alterations  of  the  thing  ^ 
insured ;  it  only  applied  to  a  different  mode  of  insuring 
the  same  property,  and  it  would  be  opening  infinite  frauds 
on.die  revenue,  if  this  policy  were  permitted  to  remain 
ffliBC^ial.  This  case,  he  said,  was  very  distinguishable 
from  that  of  C§U  v.  Parkin^  because  there  the  contract 
was  absolutely  void  ab  initio^  here  the  instrument  was 
efficient  $  and  though  when  two  parties  make  an  agree- 
ment on  a  subject  which  they  did  not  mean  to  con- 
tract upon,  it  might  be  invalid  as  between  themselves ; 
yet,  he  contended,  that  the  contract  was  so  far  valid 
as  to  make  a  new  stamp  necessary,  if  the  instrument  were 
altered. 

The  court,  without  hearing  any  argument  on  the  se* 
€<md  objection,  took  time  to  consider  thb  point,  and  Mr. 
Justice  Heatbf  on  this  day,  delivered  the  opinion  of  the 
court,  which  was,  that  the  alteration  was  not  such  as  to 
require  a  new  stamp :  He  said  it  appeared  clearly  to  have 
originated  in  a  mistake,  and  that  the  policy,  in  its  original 
fcnn,  though  it  had  the  semblance  of  a  contract,  was  in 
£ict  no  policy  at  j^l,  since  the  risk  did  not  commence ;  it 
was  such  a  mistake,  therefore,  as  might  be  corrected 
without  a  new  stamp  (a). 

The  SJidhr^GimnJ  and  Mr.  Serjt.  Vau^ban  then 
shewed  cause  against  the  rule,  upon  the  second  objection : 


(«)  See  the  caie  of  Langhom  v.  Cologan,  4  Taun.  330,  where  a 
policy  was  eficctcd  in  the  usual  printed  form,  without  any  words 
descnptive  of  the  subject  matter  of  the  insurance.  After  some  of 
the  underwriters  had  subscribed,  the  insured  inserted  certain  goods. 
The  court  held  that  this  was  a  material  alteration,  and  that  the  po- 
licy was  void  at  to  thote  who  did  not  consent  to  the  alteration. 
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18 14.  viz.  That  the  letter  above  recited  contained  information 

Sa'^ll       ^^j'^  °"«^^*  *o  ^''^  ^°  communicated,  to  the  under-' 
r.  writers.    They  contended  that  the  vessel  having  been  in- 

^^^^'  sured^  **  with  or  witbout  Utters  of  marquty^  the  plaintiffs 
had  a  right  to  consider  her  as  a  running  ship,  and  that, 
therefore,  it  was  not  necessary  that  she  should  sail  with 
convoy ;  but  independently  of  that,  the  letter  only  stated 
that  she  had  been  seen  at  sea,  not  in  distress  or  danger ; 
she  was  therefore  so  hr  advanced  on  her  voyage,  and  the 
risk,  consequently,  rather  diminished  than  increased; 
and  the  conclusion  of  the  letter,  they  said,  proved  that 
even  this  was  only  conjecture ;  the  t^uestion,  therefore, 
was  whether  the  insured  was .  bound  to  /communicate 
every  suspicion  and  surmise,  which  might  arise  in  his 
own  mind* 

Mr.  Serjt.  Best  contri,  denied  that  the  ship  had  a  right 
to  sail  without  convoy,  and  contended,  therefore,  that 
her  having  been  seen  at  sea  without  convoy  was  a  ma- 
terial fact.  It  had  been  observed  by  Lord  Mansfield^  that 
in  these  cases,  uherrima  fidis  should  prevail ;  but  in  this 
case,  there  appeared  to  have  existed  no  faith  at  alL 

The  court  being  unanimously  of  opinion  that  this  vras 
a  material  fact,  and  ought  to  have  been  communicated^, 
the  rule  vras  made  absolute  for  a  new  trial  (^i). 

(a)  The  cause  was  accordingly  tried  a  second  time  at  the  sittings 
after  the  term,  before  Lord  Chief  Justice  Gibhs.  His  Lordship, 
after  reca|)itulatins  the  facts,  which  appeared  the  same  as  on  the 
fomier  trial,  and  observing  ths^t  it  was  incumbent  on  the  insured 
to  relate  nothing  but  what  was  true,  and  to  state  erer^  thine 
relating  to  the  transaction  which  was  within  his  knowledge,  told 
the  jury  that  it  was  a  question  entirely  for  their  determination  5  and 
they  again  found  a  verdict  for  the  plaintiff. 
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In  the  last  vacation^  the  Right  Honourable  Sir  Fuary 
GiUs^  Lord  Chief  Baron  of  the  Exchequer ,  was  appointed 
Lord  Chief  Justice  of  the  court  of  Common  Pteas^  on  the 
reagnation  of  Sir  James  Mansfieldi  and  on  the  24th  of 
tehruarj^  took  his  seat  at  GtdUball,  at  nhi  priui :  He  was 
succeeded  in  the  o£5ce  of  Chief  Baron  by  the  Honourable 
ISr.  Baron  Tbomsofif  since  made  a  Pri^y  Counsellor. 

Rkiard  Rkbards^  Esq.  one  of  his  Majesty's  coonsely 
a&d  Chief  Justice  of  OesUr,  was  appointed  one  of  the 
Barons  of  the  Exchequer^  and  was  called  to  the  degree  of 
^eaUt  at  Law,  on  which  occasion  he  gave  rings  with 
the  motto  '^  lex  est  ratio  summa.^  He  afterwards  received 
the  honour  of  Knighthood. 

Sir  William  Garrow,  his  Majesty's  Attorney-General^ 
tocceeded  Mr.  Baron  Riibards  in  the  office  of  Chief  Jub« 
tice  of  Chester. 
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„,  7^  KINGSNORTH  V.  HRETTON  AND  ANOTHER. 

Wrdncsday, 

April  27* 

A.  being  convict-  This  was  an  action  against  the  defendants,  a  magistrate 
contrary  to  the      ^^  ^^^  county  of  Kfni,  and  bis  clerk,  for  killing  the  plain<« 

game  laws  is  re-  ^ff*^  Jq^  .  ^nd  was  tried  before  Lord  Cbief  Baron  Tlnm^ 

quired  to  bring 

hit  dog  to  the       ^on  at  the  last  assizes  for  that  county. — ^It  appeared  that 

m^tstrate,  who    ^^  plaintiflTbad  been  summoned  before  the  manstrate^ 
orden  it  to  be  HD-  '^  ©  ^ 

inediatelyshot:     on  a  charge  of  sporting  without  a  qualifiqitiony  contrary 
sifltfate  was  jM^*  to  the  game-laws,  and  was  convicted  of  that  offence  in 
ti6ed  under  the    the  penalty  of  «£5.     He  was  then  ordered  to  bring  his 
...  j^^^  which  he  was  accustomed  to  use  in  killing  game»  to 
the  magistrate's  house ;  and  the  dog  being  produced,  the 
defendantSi  after  conferring  together  on  the  subject,  or- 
dered it  to  be  shot,  which  was  immediately  done.    It  was 
contended  on  the  part  of  the  defendants,  that  by  the 
Stat.  5  Ann.  c.  14.  /.  4.  {a)  they  were  justified  in  thus  de- 
stroying the  dog;  and  the  Chief  Baron,  concurring  in  that 
opinion,  directed  a  nonsuit.  * 

The  Solicitor-General  now  moved  to  set  aside  this  non- 
suit, and  contended,  that  though  the  magistrate  might 
have  taken  the  dog  to  his.  own  use,  he  had  no  ri{^t 
to  order  it  to  be  shot ;  it  never  having  been  in  his  posses* 
sion,  so  as  to  vest  the  property  in  him. 

Lord  Chief  Justice  Gibbs. — ^There  is  no  doubt  but  the 
nmgbtrate  had  a  right  to  take  the  dog  into  his  possession  ; 
neither  b  there  any  doubt,  that  having  so  taken  it,  all  the 


(a)  By  that  section  it  is,  amongst  other  things,  enacted,  **  that  if* 
**  any  |>er9on  notqualified  so  to  do,  shall  keep  or  use  any  greyhounds, 
**  Bcc.  or  any  engines  to  kill  and  destroy  the  game,  he  shall  forfeit 
**  upon  convictioo  ihe  sum  o{ £b ;  »nd  that  it  shall  be  lawful  for 
'*  iuttices  of  the  peace,  and  lords  of  manors,  to  take  awav  game 
*'  Boin  any  person  not  qualified  to  kHl  the  same ;  and  to  take  away 
^  tuck  dogs,  nets,  or  other  engines  which  shall  be  in  the  power  or. 
**  custody  of  any  person  mot  fual^ei  to  keep  the  same,  to  their  own 
'*  proper  use,  without  ^Mng  accoumtaUe  to  any  person  for  the 
**  same.'* 
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In  the  last  vacation,  the  Right  Honourable  Sir  Fhioj 
GiUi,  Lord  Chief  Baron  of  the  Exchequer ,  was  appointed 
Lord  Chief  Justice  of  the  court  of  Common  Pleas,  on  the 
resignation  of  Sir  James  MansfieUi  and  on  the  24th  of 
Fthruaryf  took  his  seat  at  GuUdball,  at  fdsi  frius :  He  was 
succeeded  in  the  o£5ce  of  Chief  Baron  by  the  Honourable 
Mr.  Baron  Tbomsori^  since  made  a  Privy  Counsellor. 

Rkbard  Rkbards,  Esq.  one  of  his  Majesty's  counsel^ 
and  Chief  Justice  of  CbesUr,  was  appointed  one  of  the 
Barons  of  the  Excbeqiur,  and  was  called  to  the  degree  of 
Serjealit  at  Law,  on  which  occasion  he  gave  rings  with 
the  motto  ^*  lex  est  ratio  summa.^  He  afterwards  received 
the  honour  of  Knighthood. 

Sir  WtUiam  Garrow,  his  Majesty's  Attorney-General^ 
^succeeded  Mr.  Baron  Ri$bards  in  the  office  of  Chief  Jub« 
tice  of  Chester » 
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J  814.  do  all  acts,  &c.  for  the  further  assuring  of  the  said  mc^  - 

^^  suagc  to  the  use  of  him,  his  heirs  and  assigns,  for  ever: — 

r.  That  jdti  King  cnttrcd,  and  was  seised  by  virtue  of  this 

grant,  and  being  so  seised,  died  on  the  1st  of  December 
1797,  whereupon  all  his  estate  and  interest  in  the  said 
messuage  came  to  the  plaintlflf  as  liis  son  and  heir,  and  he 
became  seised  thereof.    The  breach  assigned  was,  that 
John  King  in  his  lifetime^  viz.  on  the  10th  of  October 
1795,  did  request  Richard  Griffith  that  be  and  his  wife 
would  levy  a  fine,  to  pass  the  estate  to  tlie  said  J^tn  King^. 
his  heirs  and  assigns  ;  but  that  the  said  Richard  Griffith  re- 
fused so  to  do :  By  means  whereof,  after  the  death  of 
John  Kingy  and  before  the  commencement  of  this  suit, 
viz.  on  the  1st  o£  June^  1810,  one  Isaac  Johnson^  devisee 
of  Mary,  the  wife  of  the  said  Richard  Griffith^  ejected 
the  plaintiff  from  the  possession  of  the  said  messuage, 
and  kept  him  so  ejected  from  thence  hitlierto.     The 
defendants  pleaded,  Jirst,   non  est  factum ;    secondly,  no 
request  by  the  plaintiff's  father;   thirdly,  that  Richard 
Griffith  and  Mc^ry  his  wife,  would,  for  levying  the  said 
line^  have  been  compelled,  and  compellable,  to  travel 
from  their  place  of  abode  to  the  court  of  Comtnon  Pleas 
at  Westminster  ;  and  on  these  pleas  issues  were  taken. 

At  the  trial  of  the  cause  at  Aylesbury^  at  the  spring  as- 
sizes,   1813,   before  Mr.   Serjt.   Marshall,  the  plaintiff 
proved  the  deed,  as  stated  in  the  declaration,  and  that 
his  father  had  applied  in  his  lifetime  to  Griffith,  to  levy 
a  fine,  who  promised  to  do  so,  but  that  it  never  was 
levied.     It  also  appeared,  that  John  King  the  father  died 
in  1797,  Richard  Griffith  in  1804,  and  Mary  Grffith  in 
1805,  having  first  devised  her  real  estate  to  the  said  Isaac 
JohnsGn,  who  filed  a  bill  in  equity  against  the  present 
plaint ifi^  and  recovered  possession  of  the  premises,  by  a 
decree  of  the  court  of  Chancery.    Under  these  circum- 
stances, the  jury  foimd  a  verdict  for  the  pbintiff  for  £953,. 
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"being  the  original  purchase  money,  together  with  ,£lOO  1814. 

for  interest.  ^  ^^ 

Mr.  Seijt.  S/jfphrdy  (now  SJidtor-General)  and  Mr.  Serjt .  «. 

Bl9Sftty  in  Easier  term ,  1 81 3,  moved  in  arrest  of  judgment, 
en  the  ground  that  the  covenant  having  been  broken  in 
thelifetime  of  John  King,  his  heir  could  not  maintain  an 
action  for  that  breach.  They  cited  Lucy  v.  Levlngton  {a)^ 
where  the  court  held,  that  on  a  covenant  by  the  defendant 
i^-ith  the  testator,  his  heirs  and  assigns,  to  levy  a  fine,  the 
breach  having  taken  place  in  the  testator^s  lifetime,  the 
action  was  well  brought  by  the  executor. 

A  rule  msi  was  accordingly  granted,  and  in  Michaelmdt 
tenn  last  Mr.  Serjt.  Sellon  shewed  cause. — He  contcndedi 
that  as  the  covenant  was  with  John  King  and  his  heirs  y2Si6.  as, 
though  the  breach  was  in  the  time  of  the  ancestor,  no  actual 
damage  had  accrued  till  after  his  death,  the  heir,  who  alone 
had  su^ained  the  damage,  was  entitled  to  his  action  \  for 
if  the  fine  had  been  duly  levied,  the  heir  would  have  had 
the  land.     A  covenant  for  further  assurance,  or  to  levy  a 
fine,  he  said,  was  a  real  covenant,  and  therefore  was  one 
which  runs  with  the  land.     The  ancestor  had  entered 
and  remained  in  possession*  till  his  death ;  the  effect  of 
the  breach  of  covenant,  therefore,  was  in  the  time  of  the 
heir,  for  till  the  ancestop-'s  death  non  ccnstetit  that  the  pos- 
session would  be  ever  disturbed. — He   cited  F.  N.  j&. 
145,  Vin.  Ab.  Covenant  H.   5. — **  If  a  man  make  a 
covenant  by  deed  to  another  and  his  heirs  of  the  manor 
of  JD.  &c. :  Now  if  he  will  not  do  it,  and  he  to  whom  the 
covenant  is  made  dieth,  his  heir  shall  have  a  writ  of  co- 
venant upon  that  deed  ;   and  also  his  assigns,  when  the 
covenant  is  made  to  him  and  his  assigns.**    This,  he  said, 
was  a  general  rule,  and  applicable  to  all  cases.   It  made  no 
difference  whether  the  covenant  were  broken  in  the  life- 


(a)  1  Vtntrii  175,  ?  Levim  26. 


llO  CASES  IK  SASTfiA  TBRMf 

3814.  time  of  the  testator  or  not — In  Middlemore  y.  Goodale  {a} 

King  ^^^  defendant  covenanted  for  himself,  and  his  heirs,  with 

t.  the  feoffee^  his  heirs  and  assigns,  to  make  further  assur- 

ance ;  the  court  held,  that  this  covenant  went  with  the 
land)  and  that  therefore  tlie  assignee  should  have  the  be- 
nefit of  it. — In  Wotten  v.  Cooke  (^),  three  had  purchased 
jointly  in  fee,  and  each  covenanted  with  the  others  and 
their  heirs,  it  eorum  utroque^  that  the  survivor  of  them 
would  make  such  conveyance  to  the  heirs  of  the  others 
as  they  should  devise  :  It  was  held  that  this  covenant  was 
peremptory  on  the  survivor,  and,  though  not  annexed  to 
the  land)  went  to  the  heir,  who,  on  tender  of  a  conveyance, 
and  refusal  to  execute  it,  might  immediately  sue.  He 
also  cited  Palmer's  Reports  538,  to  shew  that  if  one  co- 
venant with  A.  and  his  heirs,  to  convey  land  to  him  and 
his  heirs,  there  the  feo£Fment  shall  be  to  the  heir ;  for 
the  heir  shall  have  covenant. — As  to  the  case  of  Lt/cy 
V.  Levington,  which  had  be^n  citefl  by  the  other  side, 
that  only  proved  that  the  executor  might  bring  the  action ; 
but  that,  he  said,  was  not  the  point  in  dispute ;  the  ques- 
tion was,  whether  the  heir  were  not  enti- led  to  sue, 

Mr.  Serjt.  SbepLrJ,  and  Mr.  Serjt.  Blosset^  rpntri,  in- 
fisted  that  this  case  differed  essentially  from  those  which 
had  been  cited  on  the  part  of  the  plaintiff.  They  said, 
there  was  a  distinction  to  be  taken  between  covenants 
broken,  and  those  which  had  not  been  broken. — A  co- 
Tenant  fen*  further  assurance,  they  admitted,  ran  with  the 
land  I  but  a  covenant  broken  did  not,  as  to  the  identical 
breach,  run  with  the  land.  A  covenant  for  further  as- 
surance was  broken  as  often  as  it  was  refused  \  the  co- 
▼enautor  being  bound  to  do  all  acts,  tcties  quJiesy  which 
he  should  be  recjuired  to  do  (c).  The  meaning  of  a  co- 
venant running  with  the  land  was,  that  the  covenantee 

^W ^^— "— ■  '  '  I  ■■  I  , 

(a)  Cro.  Car,  503,  506.— —(6)  Dy.  33?.  b. (c)  Com,  I>ig. 

tU.  Condiiion.  U. 
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shoaid  hsve  damages  for  the  covenant  broken  during  his  18I4. 

life,  and  the  heir  for  breaches  which  occurred  in  his  ^7^ 

AING 

time:  In  this  case,  therefore,  John  King  the  ancestor  ^  v. 
might  have  sued  for  this  breach  in  his  Ufetime;  the 
present  plaintiflF  could  only  sue  for  breaches  which 
happened  subsequently  to  his  father's  death,  which 
took  place  in  1797  ^  the  original  covenantor  did  not  die 
tiH  1804 ;  the  plaintiff*  was  in  possession  for  the  whole  of 
that  period ;  he  might  therefore  have  made  a  new  re- 
quest, and  if  that  had  been  refused,  he  might  then  have 
brought  his  action  ;  having  neglected,  however,  to  make 
any  such  request,  and  declared  on  the  covenant  made  to 
his  father,  and  on  a  breach  in  his  father^s  lifetime,  he 
had  only  his  own  neglect  to  complain  of. — The  right  of 
action,  they  contended,  must  be  complete  to  the  person 
suing :  Here,  though  the  damage  consisted  in  the  evic- 
tion, the  refusal  to  levy  the  fine  constituted  the  breach. 
The  cases  which  had  been  cited  frotn  Qro.  Car.  and 
Pahnn^s  reports,  only  established,  that  where  one  cove- 
nants to  enfeoff  a  man  and  his  heirs,  the  heir  may  take  ad- 
vantage  of  it ;  but  they  distinguished  the  case  of  a  feoff- 
ment from  that  of  a  covenant  for  further  assurance,  because 
in  the  latter  case  there  was  no  breach  until  there  had 
been  a  request  and  refusal ;  as  a  covenant  for  quiet  en- 
joyment is  not  broken  till  eviction: — Not  so  on  a  covenant 
that  a  man  has  a  title  to  convey,  for  there  the  covenantee 
may  sue  at  any  time  ;  because,  if  the  covenantor  fail  in 
his  title,  the  covenant  is  always  broken,  without  reference 
to  any  particular  breach.  They  distinguished  the  case 
of  ff^ottM  V.  Ctcie  from  that  before  the  court,  by  the  cir- 
cumstance of  the  parties  to  the  covenant  in  the  former 
case  being  parceners.— On  the  authority  of  Lucy  v.  Lev 
iagion^bove  cited,  they  concluded  that  if  the  testator  cou)d 
have  sued,  the  right  of  action  devolved  on  his  executors. 
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1814*  Lord  Chief  Justice  Mamsfibld. — There  »  qpjdonbtbot 

^j^Q  the  testator  might  have  recovered  the  whole  value^  unless 

V-  the  defendant  would  have  assured  the  estate  tp  him. 

The  court  took  time  to  consider  of  this  question ;  and 
on  this  day,  Mr.  Justice  Heaib  (Lord  Chief  Justice  Mqns^ 
jlErA/ having  resigned  since  the  case  was  argued)  delivered 
the  opinion  of  the  pourt 

The  question  in  this  case  is^  whether  the  heir  at  law 
be  entitled  to  recover.  It  v^  admitted^  that  a  covenant  for 
further  assurance  runs  with  the  land :  The  heir  therefore 
might  call  on  ^he  covenantor  to  levy  a  fine  \  certainly  tq 
reverse  any  judgment.  It  appears  that  the  plainti^BPs 
&ther  >7as  a  willing  purchas^er,  and  gave  time  to  the  co« 
venantor  to  levy  the  fine.  Under  these  circumstanceS| 
wc  are  of  opinion^  that  the  heir  has  a  preferable  title  to 
bring  this  action.  He  represents  his  ancestor  in  the  real 
estates  in  the  same  way  as  the  executor  represents  his  tes« 
tator  with  regard  to  his  personal  property*  As  to  the  au- 
thorities which  were  cited: — In  the  case  from  f.  N.  B* 
the  covenantee  might  hav/s  brought  his  »:tion|  yet  th^ 
heir  had  it  in  preference  to  the  executor.  In  Wottot^ 
y.  Cooke^  the  heir  was  aJsQ  held  to  be  entitled  to  his  action, 
and  that  decision  was  affirmed  on  a  w^rit  of  error  in  the 
Kin^s  Bench. — ^There  is  a  more  recent  case  of  Kingdon  v. 
l^otiU  {a\  which  was  decided  last  Easter  term  in  the  Kings 
Bench,  where  the  court  held,  that  an  executrix  could  not 
mipport  an  action  on  a  covenant^  **  that  the  defendant^  at 
the  time  of  executing  the  deedy  was  seised  in  fee  and  had 
a  right  to  convey,"  without  shewing  some  special  da-i 
mage  to  the  testator  in  his  lifetime ;  or  that  the  plaintiff 
claimed  some  interest  in  the  premises. — The  case  ofLucy 
V.  Levingtm  is  very  distinguishable  from  the  present^ 


ia)   1  Maule  and  SeL  355. 
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became  there  the  damage  was  sustained  in  the  time  of  the  1814. 

aacestor*    There  must  therefore  be  judgment  for  the  ^p^ 

jdaimiff.  «. 

Rule  discharged,  '^''*'^'- 


GRAVES  V.  EADES.  Thursday, 

April  S8. 

Ma.  Seijt.  Fatdgiau,  in  the  last  term,  obtained  a  rule  if  the  nlainti6f 
cdling  upon  the  plaintiff  to  shew  cause,  why  the  execution  ^itSJdy  t^tUc 
which  had  been  issued  and  executed  in  this  cause  should  ^^^  debt  and  costs 
not  be  set  aside,  on  the  ground  that  the  action  had  been  ^f>5*"  hrordcr"to 
settled  betwera  the  plaintiff  and  the  defendant.    It  ap-  <*efraud  the  plain- 

,.       ,         en  3     •         1         ■        i«Tr«i«i.i   Hff  *3  ntlorney  of 

peared  by  the  affidavits,  that  the  plaintiff  had  obtamed  his  costs,  the 

radgmtot  against  the  defendant  for  the  sum  of  £ib9 :  Bs.  P^ain^'^*'  a"or- 
'     °  **  ^  ncy  cannot  sue 

damages  and  costs,  and  that  whil^  the  sheriff  was  in  pos-  out  a  second  ex- 
session  of  the  defendant's  goods  under  a  writ  of  testatum  wme  judgmc^^^^  to 
forifodaSf  which  had  been  issued  on  the  judgment  on  levy  his  costs,  biri 
the  Md  of  Jttnkary^  the  defendant  applied  to  the  plain-  ^^t  °     ^  ^  ' 
tiff^s  attorney,  offering  to  settle  the  action;   that* the 
attorney  refused ;  upon  which  the  defendant  went  to  the 
plumiff  himself,  and  paid  him  the  debt  and  costs,  partly 
in  cash,  and  partly  in  acceptances,  taking  a  receipt  from' 
him  for  the  amount  i  and  having  paid  the  sheriff's  pound- 
age and  other  fees,  obtained  possession  of  his  goods. 
On  the  4th  of  February  the  defendant  received  a  notice 
10  writing  from  the  plaintiffs  attorney,  informing  him 
that  as  he,  together  with  the  plaintiff,  had  caused  the 
sheriff  to  withdraw  from  the  possession  of  his  effects 
without  the  consent  of  the  plaintiff's  attorney,  and  with- 
out his  costs,  amounting  to  £59  :  5s.  being  first  paid ;  un- 
less they  were  paid  before  the  7th  of  February^  he  should 
proceed  for  the  recovery  thereof.    The  costs  not  being 
paid  on  the  7th  of  February^  the  plaintiff's  attorney,  on 
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1814.'  the  9th  of  the  same  month,  sued  out  another  writ  of 

GYRATES         tistatum  fieri  facias  against  the  defendantj  upon  the  same 
t».  judgment,  indprsed  to  levy  ^59  :  5j.,  by  virtue  of  which 

^*         the  sheriff  entered. 

The  Solicitor-General  shewed  cause  against  the  rule  on 
an  affidavit  of  the  plaintiff's  attorney,  that  he  believed 
the  payment  to  have  been  made  by  collusion  between 
the  plaintiff  and  the  defendant,  in  order  to  defraud 
him  of  his  costs  ^  and  he  cited  the  case  of  Welsh  v. 
Hole  (tf ),  where  Lord  Mansfield  held  that  if  an  attorney 
give  notice  to  the  defendant  not  to  pay  the  debt  till 
his  bill  be  discharged,  payment  by  the  defendant^  after 
such  notice,  ¥rould  be  in  his  own  wrong,  and  would 
be  like  paying  a  debt  which  had  been  assigned,  after 
notice  \  and  in  Itead  v.  Duffer  {b\  the  court  of  Kings 
Bench  held  that  if  the  defendant's  attorney  pay  Mb  the 
plaintiff  his  debt  and  costs  after  notice  from  the  plaintiff's 
attorney,  he  will  be  liable  to  pay  to  the  latter  the  amount 
of  his  lien  on  such  debt  and  costs. 

Lord  Chief  Justice  Gibbs. — ^In  the  present  case  there 
had  been  one  execution,  which  was  got  rid  of  by  theset- 
tlement  between  the  plaintiff  and  the  defendant.  The 
plaintiff*s  attorney  then  takes  out  a  second  execution  \ 
should  he  not  rather  have  moved  the  court  for  a  rule  to 
shew  cause  why  the  defendant  should  not  pay  him  h^ 
bill  of  costs  ?  Is  there  any  case  where  it  has  been  decided 
that  an  attorney  may  take  out  execution  in  his  client's 
name,  against  the  consent  of  that  client  ?  He  has  chosen 
to  deal  for  himself,  instead  of  applying  to  the  court  \  this 
cannot  be  allowed. 

Per  Curiam. — Rule  absolute,  the  defendant  engaging 
to  bring  no  action  (c). 


(a)  Doug.  238.  3d  edit. (b)  6  T.  R.  36l. CO  Sec  Tidd's 

Practic«^  p.  3(^2.  4  th  ediu 
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Jdl4. 
TOaiKlKS  V.  WlLTaUlRS.  Friday,  April  SQ. 

Tbu  was  an  action  to  recover  the  sum  of  <£l04  on  a  Assumpsit  lieit  to 
balance  of  accounts.  The  plaintifis  were  bankers,  with  [^^of  a  linker's 
whom  the  defendant  had  kept  cash.    In  1808  a  balance  account,  however 

,  jr  !_•  •ii,«.,  It  voluminous  ilmay 

was  struck)  and  trom  that  time  till  1811  many  sums  had  bo:  and  the  plain - 
been  paid  in  and  drawn  out,  without  any  balance  having  V^  i"  *J'f:^  c*** 

.  '  °   IS  not  obh^rfd  to 

been  struck  ;  and  u  was  then  found  that  the  defendant  bring  accautu. 

was  indebted  to  the  plaintiffs  in  the  sum  sought  to  be 
recovered  in  the  present  action. 

The  cause  was  tried  before  Mr.  Baron  Richards^  at  the 
last  assizes  for  the  county  of  Susux,  when  it  was  objected 
on  the  part  of  the  defendant,  that  it  ought  to  have  been 
an  action  of  account,  and  not  assumpsit^  on  the  authority 
of  ScoU  V.  M^Intish  {a)i  where  on  assumpsit  to  recover 
the  balance  of  an  account  which  had  been  running  be- 
tween the  parties  for  several  years,  and  which  consisted 
of  several  thousand  items,  Lord  EUenborougb  held  that 
an  action  of  account  was  the  proper  remedy,  upon  which 
th^  pbuntiff  submitted  to  a  nonsuit.  Uncoln  v.  Parr  (b) 
was  also  cited,  and  Gilberts  Evidence^  p.  1 69, 6th  edit,  where 
it  is  laid  down  that  *^  on  indebitatus  assumpsit  no  evidence 
can  be  given  of  an  accoimt  current,  because  such  cr^amina- 
tion  would  be  too  tedious  upon  issues ;  and  therefore  upon 
this  case  an  action  of  accoimt  is  provided,  &c''  The 
learned  Judge  vras  desirous  that  the  cause  should  go  to  a 
jtir/,  but  reserved  this  question  for  the  consideration  of  the 
coiut.  The  SoliJtor'General  accordingly  now  moved  to 
set  aside  the  verdict,  and  enter  a  nonsuit  on  tliis  ground^ 
and  he  referred  to  the  cases  above  cited. 


(fl)  «  Camp,  238. {jb)  2  KtU.  78^ 
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1814. 


ToMicms 

V. 

Wiltshire, 


Lord  Chief  Justice  Gibbs. — A  sad  use  is  made  of  these 
nislprius  cases.     Scott  v.  M^Intosb  was  a  case  which  never 
could  have  been  tried  \  and  there  is  a  decency  in  counsel 
in  not  pressing  such  cases  to  a  conclusion.     The  founda- 
tion of  an  action  of  account  is  tb^t  the  party  wants  an  ac- 
coimt,  and  is  not  able  to  prove  his  items  without  it.    But 
if  he  can  prove  that  a  certain  sum  has  been  received  in  so 
many  different  payments,  and  that  a  certain  other  sum 
has  been  paid  out  in  so  many  other  different  payments, 
the  remainder  is  certainly  money  had  and  received. 
Where  would  you  stop  ?  On  the  principle  which  you  are 
endeavouring  to  establish,  no  action  could  ever  be  brought 
by  or  against  a  banker,  except  an  action  of  account. 
Per  Curiam^ 

Rule  refused  {a)m 


(a)  Sec  Com,  Dig*  tit,  action  on  the  case  on  assumpsit  {A,  l.)» 
where  it  is  laid  down  tliat  assumpsit  lies  in  every  case  where  account 
would  lie ;  and  refers  to  1  Satk,  Q,  the  case  of  Wilkin  v.  IFilkin, 
where  on  assumpsit  for  the  proceeds  of  a  box  and  goods,  which  thtt 
defendant  promised  to  dispose  of  beyond  sea,  and  account  for  them 
to  the  plaintiflft  it  wasoT^ected  that  it  ought  to  have  been  an  ^c* 
tion  oi  account ;  but  the  objection  was  ovt-rruled,  and  Lord  Chief 
Justice  Holt  said,  "  There  is  some  inconvenience  in  giving  a  long 
rambling  account  in  evidence  to  a  jury  :  But  wherever  one  acts  as 
bailiff,  he  promises  to  render  an  account."    This  case  is  also  reported 
in  Sliow,7\t  Comb,  149,  in  which  latter  feport  Lord  Holtis  stated  to 
have  said  that  it  would  be  inconvenient  to  permit  an  assumpsit,  by 
rrason  of  the  trouble  and  length  of  accounts :  But  Mr.  J.  Dolven  held 
that  case  would  lie,  because  account  was  a  tedious  and  troublesome 
nction.    Adjournalur,    "^he  same  case  is  likewise  reported  in  Carth. 
RQ.   There  three  of  the  judges  are  said  to  have  held  that  the  action  of 
nssumpsit  would  lie:  But  i/>rd  Holt  doubted,  and  told  tlie  plaintiff 
he  would  not  permit  him  to  give  all  the  account  in  evKlence,  or  to 
enter  into  the  particulars  thereof,  but  that  he  should  direct  his 
])roof  only  as  to  the  damages  sustained  for  not  accotmting  accoidiog 
10  the  promise;  for  he  would  not  travel  into  the  account  in  such 
actions.    1'he  reporter  adds, — Note,  the  trial  was  to  be  before  him 
at  the  sittings. 
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FOU'T  V.   MOLINE.  Friday,  April  29, 

This  action  was  broiifAt  to  recover  the  amount  of  the  '^*?^**"^.*  ®^* 

.  .  .        ship  8  sailing  is 

defendant  s  subscripticn  te  a  policy  of  insurance,  which  not,  in  general,  a 

wasefiectedthe3dof.7V<«;/m*^r,18lO,b7Messrs.O//wand  ^"cuinstancc  nc 

'  '    ^  cessary  to  be  com- 

Britttnj  as  agents  for  the  plaintiff,  on  the  ship  New  Success,  municated  to  the 
at  and  firom  Toughall^  a  port  on  the  south-east  coast  of  " "ptYrthe caseof 
Ireland^  to  Weymouth.     At  the  trial  of  the  cause  at  the  a  missing  ship, 
sttings  after  last  Hilary  term  at  Guildhall,  before  Lord 
C3iie(  Justice  G\ti>s,  it  appeared  that  the  plaintiff  had 
written  from  Lismore^  near  JToughall,  on  the  25th  of 
October,  18 10,  to  a  Mr.  Hyde  at  Weymouth,  to  the  follow- 
ing effect:  **  On  receif  )t,  you  will  please  to  order  an  insur- 
^  ance,  should  the  vessel  not  arrive  before  you  receive  this 
**  letter.    The  vessel  will  sail  this  evening  or  to-morrow." 
Mr.  Hyde  received  tbis  letter  on  the  1st  of  November,  and 
on  the  2d  he  wrote  to  Messrs.  Olive  and  Britten,  in  Lon- 
don, to  effect  the  in;  irance,  without  sending  them  a  copy 
dF'die|>laintiff's  letter,  or  communicating  the  contents 
of  it  to  them*    The  policy  was  effected  on  the  3d  of 
November^  the  slup  had  sailed  on  the  25th  of  October,  and 
on  the  28th  was  off  Weymouth,  when  she  was  driven  by 
stress  of  weather  upon  the  French  coast,  and  was  there 
stranded  and  captured.     Mr.  Serjt.  Best,  for  the  defend- 
ant) objected  that,  the  plaintiff's  letter  to  Hyde  ought  to 
have  been  communicated  to  the  underwriters ;  and  he 
cited  WUks  v.  Gkver  {a),  where  on  a  policy  on  goods 
firom  Berderygge  to  London,  effected  by  the  consignees  on 
the  iSth  of  December,  without  communicating  a  letter  re- 
odTed  by  them  the  day  before,  dated  the  SOth  o£  November, 
informing  them  that  the  sh}\)  would  sail  the  next  day, 
and  directing  them,  if  she  shot^ld  not  be  arrived,  to  effect 


(a)  1  N,  A\  14. 


MOLINE. 
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1814.  the  insurance  as  low  as  possible,  the  court  held  that  this 

pT^  was  a  material  concealment,  though  the  ship  did  not  in 

p.  fact  sail  till  the  24th  oi  December.  Tlie  Chief  Justice,  how- 

ever^  said  that  that  was  the  case  of  a  missing  ship;  but  in 
the  present  case,  as  it  was  proved  that  the  usual  time  for 
performing  the  voyage  in  question  was  eight  or  ten  daysy 
and  as  the  time  which  had  elapsed  between  the  day  when 
the  ship  was  expected  to  sail,  and  in  fact  did  sail,  and  that 
on  which  the  policy  was  effected,  was  only  nine  days,  hii 
lordship  held  that  she  was  not  to  be  considered  as  a 
missing  ship,  and  therefore  directed  a  verdict  for  the 
plaintiff. 

Mr.  Serjt.  Best  now  moved  that  this  verdict  should  be 
set  aside,  and  a  new  trial  granted  \  and  contended  that 
though  the  letter  should  have  arrived  before  the  ship 
could  have  been  reasonably  expected,  it  might  sometimes 
be  necessary  to  shew  it ;  and  that  the  time  of  the  ship's  sail« 
ing  was  a.  material  fact,  even  thou^  she  could  not  be 
considered  as  a  missing  ship. 

Lord  Chief  Justice  Gibbs. — I  was  of  opinion  at  the 
trial,  that  if  the  ship  were  out  of  time,  the  letter  should 
have  been  communicated,  but  not  otherwise.  The  letter 
came  by  a  different  conveyance  from  the  ship,  for  it  came 
partly  by  land ;  it  was  a  chance  therefore  which  would 
arrive  first.  Circumstances  may  make  it  necessary  to 
communicate  the  time  of  a  ship's  sailing,  but  I  saw  none 
in  this  case. 

Mr.  Justice  Heath. — We  cannot  say,  as  a  general  rule, 
that  the  time  of  a  ship's  sailing  is  a  necessary  circumstance, 
to  be  communicated. 

Mr.  Justice  Chambre  and  Mr.  Justice  Dallas  con- 
curred, and  the  rule  was 

Refused. 
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GIBSON  V.  SERVICE  (tf).  Friday,  April  Sg. 

This  action  was  broueht  on  a  policy  of  insurance,  which  A  neutral  ship 

®  *^       '  meeting  by  agree- 

was  effected  on  the  20th  of  May^  1806,  on  the  American  nient  a  British 

ship  Washington,  at  and  from  her  arrival  twenty-four  ;:^;;j,"X^^^^^ 
hours  on  the  coast  of  Africa,  during  her  stay  and  trade  goods  from  her,  is 
there,  and  tiil  the  deUvery  of  her  cargo  at  CharUston,  in  jSeSS 
South  Cardina.    The  ship  sailed  from  Liverpool  on  the  of  the  nemral, 
2d  of  ^une^  arrived  in  August  in  the  river  Congo%  and  Brituh  ship 

during  her  stay  there,  on  the  9th  of  August,  was  taken  f^o«W  have  a 
«       ^       -^  .  ^  ^  »»..,       .  f,^.        "cencc  to  export 

by  the  Prmce  of  Orange,  Bnush  pnvatcer,  and  by  her  them  for  the  pur- 

carried  to  Surinam^  where  she  was  condemned.    The  loss  F^o^"  trading 

with  them. 

was  averred  to  have  been,  1st,  By  unlawful  seizure  \  2dly, 
By  barratry.  At  the  trial  of  this  cause,  at  the  sittings 
after  last  Hilary  term,  before  Lord  Chief  Justice  Gibbs  at 
Guildhall,  it  appeared  in  evidence  that  the  ship  Croydon 
had  carried  out  gunpowder  and  muskets  in  concert  with, 
and  to  be  delivered  to,  the  supercargo  of  the  Washings 
i$n  (i).^-Mr.  Seijt.  Lens,  for  the  defendant,  contended,  that 
the  fVashington  being  thus  connected  with  the  Croydon  in 
this  transaction,  the  plaintiffs  could  not  recover  without 
shearing  it  to  have  been  legal. 

Mr.  Serjt.  Best  for  the  plaintifis,  then  insisted,  that  it  was 
incumbent  on  the  defendant  to  shew  that  the  conduct  of 
the  Croydon  was  illegal,  because,  by  the  proclamation  of 
the  11th  May,  1803  (r),  she  had  a  right  to  take  out 
powder  and  arms  on  giving  the  proper  bonds  to  the  com- 
missioners of  the  customs ;  that  the  defendant  therefore 


(«)  See  the  case  of  Gibson  v.  Mair,  ante,  p.  39,  which  was  an 
action  00  the  same  poiicv.-— — (6)  See  star.  S9  Geo,  2.  c.  ]6'.,  and' 
33  Cto.  3.  c.  ».— -(0  yid,  suprd,  p.  40,  note  (h). 
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1814.  should  prove  that  these  bonds  had  not  been  given :  But^ 

Gibson         supposing  the  conduct  of  the  Croydon  to  have  been  illegaly 
V.  it  did  not  follow  that  the  Washington  had  been  engaged 

in  the  transaction  so  as  to  warrant  the  capture.  It  would 
be  a  great  extension  of  the  act  to  say  that  it  was  to  be 
enforced  against  a  ship  which  had  not|  by  her  own  mis- 
conduct, brought  herself  within  the  act. 

The  Cluef  Justice  was  of  opinion  that  the  plaintifis 
could  not  support  this  action.  He  said  that  the  legisla- 
ture meant  to  exclude  any  one  from  exporting  arms  with- 
out their  licence  ;  that  permission  had  been  givcfn  to  alf 
vessels  going  to  the  coast  of  Africa^  to  export  ainns 
for  the  purpose  of  trading  on  that  coast,  but  that  it  was 
unlawful  to  export  arms  for  any  other  purpose ;  and  in 
order  that  the  commissioners  might  be  certain  that  this 
was  the  purpose  for  whidi  they  were  exported,  bondf 
wer^  required  which  would  never  be  given  up  without  » 
certificate  of  their  having  been  so  employed.  In  this  casef 
the  goods  had  been  carried  out  imder  pretence  of  trading 
with  them  on  the  coast  of  Africa^  when  in  fact  they  were 
taken  for  the  purpose  of  delivering  them  to  the  Washing^ 
ion.  The  consequence  of  this,  if  legalized,  wodld  be^  that 
the  owners  of  the  Washington^  or  any  other  ship,  might 
export  any  quantity  of  arms  to  Americdy  without  beiihg' 
answerable  to  government,  or  \.o  those  who  might  hjive 
given  security  for  them  at  the  custom-ho^e.  It  wat 
clear,  he  said,  that  such  was  the  intention  of  these  parties: 
This,  therefore,  was  not  the  exportation  for  which  the 
bonds  were  given.  The  proprietor  of  the  arms  and  pow- 
der could  not  have  maintained  an  action  against  the  owneir 
of  the  Washington  for  the  value  of  them,  because  he  was 
praaising  a  fraud  on  this  country;  and  if  the  owners  of  the 
Washington  were  aware  of  the  illegality  of  this  transaction 
and  were  conniving  at  it,  it  followed  that  the  insurance 
must  be  illegal.    She  might  have  intended  to  have  dis* 


Sbryicb. 
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posed  of  the  goods  honAJidt  on  the  coast  of  Africa^  but  It  1814. 

was  enough  for  the  support  of  his  lordship's  opinion,  that        GiT*m 
she  had  had  it  in  her  power  to  do  otherwise*  _    v. 

A  nonsuit  was  entered,  with  liberty  to  the  plaintiff  to 
more  to  set  it  aside. 

Mr.  Seijt.  Best^  accordingly,  now  moTed  for  a  rule  to 
shew  cause  why  the  nonsuit  should  not  be  set  aside  and  a 
new  trial  granted:  The  statutes,  he  said,  had  pronounced 
sentence  only  agsunst  the  ofiending  ship.  In  this  case  the 
question  was,  which  was  the  offending  ship  ?  Certainly  not 
both  of  them.  In  construing  a  penal  act,  the  court  would 
hardly  say  that  the  abip  which  carries  out,  and  that  which 
receives  prohibited  goods,  are  both  liable.  Suppose  the 
WmiUmgton  had  been  captured  before  her  arrival  xxu  the, 
river  Congi\  it  would  have  been  no  ground  of  condemna^ 
tion,  that  she  had  made  an  illegal  agreement  with  the 
Cnjion :  If,  then,  she  could  not  have  been  captured  on 
her  passage,  neither  was  her  condemnation  legal  after  her 
arrival,  because  the  offence  which  incurred  the  forfeiture 
was  the  carrying  out  the  powder. 

Lord  Chief  Justice  Gibbs. — ^The  act  for  which  she 
was  condemned  was  the  carrying  into  execution  an  illegal 
contract . 

Mr.  Justice  Heath. — The  condemnation  was  legal, 
and  therefore  the  plaintiff  was  not  entitled  to  recover. 

Mr.  Justice  Chamere. — This  transaction  was  in  fraud 
of  the  laws  and  policy  of  this  country;  the  plaintiff  there- 
fore was  properly  nonsuited.  ^ 

Mr.  Justice  Dallas. — ^The  agreement  was  completed 
in  England;  and  it  was  in  the  execution  of  that  illegal  con- 
tract that  this  transaction  took  place. 

Rule  refosed. 


VOL.  I. 
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Saturday,  ANDREW  V.  MOOREHOUSB. 

A|>ni30. 

^au^noo^der*  This  was  an  action  of  assumpsit^  and  the  first  count  of 
ationthat>4.  the  declaration  stated  that,  in  consideration  that  the 
board hisshipJS'i  plaintiff  would  take  on  board  the  ship  Queen  Cbarbiief 
good8,foiihepur-  belonrinff  to  the  plaintiff,  42  casks  of  wine,  to  be  carried 

IXMC  of  convcV"  o    »»  * 

mnce,  B.  wooM     from  LoHdon  to  the  Capt  of  Good  Hope^  the  defendant 

to  him  the  bills  on  delivery  to  the  defendant  of  the  proper  bills  of  lading 
S!auh"i?b7?did  ^^  *^  said  casks ;  and  averred  that  the  plaintiff  did 
contract ;  and  take  the  said  42  casks  of  wine  on  board,  to  the  intent 
the  carriage  of  the  that  the  same  might  be  delivered  as  aforesaid,  and  did 
goods  if  recover-  deliver  proper  bills  of  lading  to  the  defendant  for  the 
on  the  loading  same ;  and  that  the  said  ship  afterwards  sailed  from 
them,  ^**^*|^  Ltmdon^  with  the  said  casks  on  board,  upon  the  said  voyage, 
formed  or  not.      The  second  count  stated  that,  in  consideration  that  the 

plaintiff  would  take  the  42  casks  of  wine  on  board,  and 
deliver  the  bills  of  lading,  the  defendant  promised  to  pay 
at  the  rate  of  XS  per  ton,  when  he  should  be  thereto 
requested*  The  third  count  stated  that,  in  consideration 
that  the  plaintiff,  at  the  request  of  the  defendant,  had 
taken  the  42  casks  of  wine  on  board,  and  had  delivered 
the  bills  of  lading  to  the  defendant,  he,  the  defendant,  un- 
dertook to  pay  the  plaintiff  at  the  rate  of  «£5  per  ton  on 
request.  There  was  also  a  count  upon  a  qftanium  meruit 
for  work  and  labour,  a  common  count  for  freight,  and 
the  money  counts. 

At  the  trial  of  the  cause  at  the  sittings  after  hstHUarf 
term,  before  Lord  Chief  Justice  GMs,  at  GuUdbali,  it  ap- 
peared to  have  been  agreed  that  the  money  should  be 
paid,  not  zs/reight,  in  the  usual  acceptation  of  the  word» 
where  it  is  paid  on  the  delivery  of  the  goods  at  the  port 
of  destination,  but  for  a  sum  to  be  paid  at  the  time  of 
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patting  the  goods  on  board :  That  there  was  an  increase  of  1814. 


«f  2  per  cent,  on  a  voyage  from  London  to  the  Cape  of  Good 
Hop€y  when  the  money  was  paid  on  the  delivery  of  the  t;. 

goods  at  the  end  of  the  voyage;  the  premium  being  then  Mooeehouii, 
7  per  cent.^  and  only  5  per  cent,  when  paid  in  London :  It 
was  also  proved,  that  the  defendant,  on  being  applied  to 
for  the  money,  answered,  that  the  time  of  credit  had  not 
Aen  elapsed ;  but  promised  to  pay  it  on  a  certain  day, 
without  reference  to  the  ship's  arrival  at  the  Cape.    The 
plaintiff  admitted  that  the  ship  was  lost  on  her  voyage, 
offBeacbey  Head.— Mr.  Serjt.  Best,  on  the  part  of  the  de- 
fendant, contended,  on  the  authority  of  ^tfi^^/^  v.  Butter 
(«),  that  the  plaintiff  must  be  tionsuited.    In  that  case, 
the  plaintiff  declared  that,  in  consideration  that  he  had 
undertaken  to  receive  the  defendant's  goods  on  board  his 
ship,  to  be  carried  from  London  to  Liibon^  the  defend- 
ant promised  to  pay  a  sum  of  money  on  the  shipment  of 
the  goods.     The  ship  was  lost  in  her  passage ;  and  the 
evidence  of  this  alleged  contract  consisted  in  the  bills  of 
lading,  some  of  which  stated  that  the  goods  were  to  be 
delivered  at  Lisbon j  freight  for  the  said  goods  being  paid  in 
London  I  others  stated,  on  the  shipper*!  paying  freight  for  the 
Said  goods  in  London. — Lord  Ettenborough  held  that  these 
^ords  only  meant  that  the  freight  should  be  paid  in 
Lortdon^  instead  of  at  Lisbon,  and  that  they  did  not  dis- 
pense with  the  performance  of  the  voyage ;  and  that,  if 
the  defendant  had  paid  the  freight  upon  the  shipment, 
lie  might  have  recovered  it  back*    He  also  cited  Clarke 
and  another  v.  De  Druisina  (3),  in  which  case  Lord  Chief 
Justice  Mansfield  held  that  the  plaintiff  could  not  support 
an  action  for  freight  on  goods  shipped  in  London  for 
Lisbon,  on  the  ground  that  the  voyage  had  not  beeif 


(a)  1  Oimp.  84. (6)  C.  P.  SittiDgs  after  Trinity,  41  Geo.  2. 

MS. 
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1814.  performed ;  though  the  contract  was»  that  the  freight 


should  be  paid  in   London, — ^The   Solicitor-General  and 
V,  Mr.  Serjt.  Vaughan  contra^  distinguished  this  from  the 

MooRiHousB.  ^^^  ^£  Mashetir  v,  BuUer,  because   in  that  case  the 

contract  was  not,  as  here,  that  the  money  should  be 
paid  immediately^  on  the  delivery  of  the  goods;  the 
question,  they  said,  turned  merely  on  the  bills  of  Uding. 
They  cited  Blakey  v.  Dittm  (a),  as  an  authority  to  shew 
that,  by  special  agreement,  the  price  of  the  carriage 
of  goods  might  be  made  payable  on  their  being  shipped ; 
the  receiving  them  on  board  being  a  sufficient  considera-s 
^  tion  on  which  to  found  a  promise  to  pay  immediately, 
though  it  could  not  be  recovered  by  the  name  of  freight : 
And  it  was  on  the  authority  of  this  case,  they  said,  that 
the  plaintiff  had  framed  his  declaration.  This,  they  con- 
tended, was  merely  a  mode  of  shifting  the  insurance  from 
the  carrier,  to  the  consignor  of  the  goods  ;  and  the  only 
question  in  the  case  was  for  the  jury^s  consideration, 
tIz.  whether  such  were  the  intention  of  the  parties.  The 
Chief  Justice  concurred  in  the  opinion  that  this  was  a 
question  for  the  jury,  and  that  this  case  was  distinguish- 
able from  that  of  Masheter  v.  Bullerj  because  in  the  pre- 
sent case,  the  special  agreement  to  pay  the  money  im- 
mediately on  loading  the  goods,  precluded  the  idea  of 
the  payment  depending  on  a  future  event :  His  lordship 
accordingly  directed  a  verdict  for  the  plaintiff,  with  liberty 
to  the  defendant  to  move  to  set  it  aside. 

Mr.  Seijt.  Best  now  moved  to  enter  a  nonsuit,  contend^ 
ing  that,  though  the  agreement  might  be,  that  the  carriage 
of  the  goods  should  be  paid  for  in  advance ;  and  though 
there  would  be  nothing  illegal  in  such  a  contract,  yet  it 
was  inconsistent  with  the  policy  of  the  law  relating  to 
carriers,  to  allow  of  a  contract,  by  which  the  carriage  of 


(a)  8  JS.  and  P.  321. 


k 
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goods  should  be  paid  for  irrecoverably,  whether  delivered  1814. 

or  not*  The  money,  he  said,  had  been  paid  on  a  consi-  a"*^^*^ 
deration  which  had  not  been  performed.  [Lord  Chief  ^^  r. 
Justice  GMs. — ^The  question  is,  what  is  the  consideration; 
your  aif;ument  rests  on  the  ambiguous  meanmg  of  the 
word  freight*]  Suppose  a  common  carrier  had  been  paid 
for  the  carriage  of  goods  to  ITork,  and  was  afterwards  pre- 
vented from  going;  certainly  the  money  might  be  re- 
covered back :  ^  It  never  could  be  said  that  a  common 
carrier  could  shift  the  insurance  from  himself,  and  say 
that  he  would  not  be  answerable  for  the  safety  of  the 
goods.  [Lord  Chief  Justice  GMs. — ^Why  should  he  not  ? 
He  would  cease  to  be  a  common  carrier  if  he  entered  into 
such  an  engagement ;  but  why  should  not  I  agree  to  carry 
goods  from  one  place  to  another,  without  being  answer- 
able for  their  safe  arrival  ?]  He  admitted  that  the  plaintiff 
might  have  brought  an  action  for  the  money,  imrfiediately 
on  the  loading  of  the  goods;  but  he  contended  that, 
evoi  if  the  defendant  had  paid  it  under  an  action,  he 
might  have  recovered  it  back  again  on  the  failure  of  the 
voyage,  on  the  principle  laid  down  in  Mashetcr  v.  Buller 
above  cited. 

Lord  Chief  Justice  Gibbs. — ^The  defendant's  argument 
has  proceeded  on  the  ground  that  this  case  is  in  no  way 
distinguishable  from  that  of  Masheter  v.  Buller ^  and  if 
that  were  so,  the  court  would  certainly  grant  a  rule,  in 
order  that  the  question  might  undergo  a  serious  discus- 
sion ;  for  though  Masheter  v.  Buller  is  only  a  nisiprius  case^ 
yet  so  respectable  is  the  authority  by  which  it  was  de- 
cided, that  we  should  be  extremely  cautious  of  overruling 
Jt.  I  think,  however,  that  that  case  is  very  distinguish- 
able from  the  present.  In  the  former,  the  question 
turned  on  the  words  of  the  bill  of  lading ;  I  should  have 
doubted  as  to  the  construction  of  those  words  :  Lord 
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1814.  .EflMarsi^yliovevcrythooght  that  the  contract  there  was,^ 

"^^^^  diatthe  fireight  should  be  paid  at  the  port  where  the  goods 

«.  were  shipped^  doc  at  that  of  their  deliTery ;  that  the  alte- 

llooaaaovas.  ^yacm^  therefore,  was  onlr  as  to  the  place,  and  that  the 

BOBer  was  to  be  paid  strictly  as  freight.  In  that  case, 
dkere  was  ne  evidence  to  shew  any  intention  of  the  parties 
diac  h  shccuL  be  paid  before  it  was  earned.  In  the  pre- 
9BK  casev  at  wis  proTed  that  the  price  of  the  carriage  was 
5/flrjHit.iirpaKlkere,and7/rr  Anir.  if  paidat  the  Q^ 
jfGmdSfe^  it  Btme^  that  this dificrence  might  be  with 
rcscKR  ^  tiae  p£aa  cf  paimieai  only,  on  account  of  the 
iSfeeacg  ?£  CLdEcmge  ;  «r  k  Mught  relate  to  the  place, 
ami  a&o  m  t^  dz:e  wboa  s  became  doe :  That,  how- 
«¥«r«  ws  ezraiamn  by  the  circwnstaiKe  of  the  defendant. 
Oft  bcBor  ipriieit  r>  fer  dfee  BMney,  promising  to  pay  it 
.hl  X  «£t7^  cstaK;  eiifemii  cooskkring  that  a  certain 
3oe  of  croiik  kai  bees  gtvem.  The  1ms  happens,  and 
c&tvfie£n£Birstfiise5t»piiy.  Ileftk  to  the  jury  to  say 
dWe  iwifiig  of  this  iouUjU  ;  and  they  were 
^mniiar  dbr  dfe  acorr  was  to  haive  been  paid  on  the 


a  qoestion  for  the 
Teidict  to  find  fault 


>lr<.  Atfcke  Oiiiatuur.— The  question  was  properly 
tak  •»  tbe  rarr»  and  they  have  properly  found.  The 
l^tiwnt  rale  of  bw  rehting  to  carriers,  is  not  such  as  to 
prAihit  a  loouitt  lifce  the  prese^it. 

Mr%  Justice  Paixas  concurred. 

Ruletefiised. 
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1S14. 


LISLE  V.  BROWN. 

Saturday,  ^ 
rp  .     .  April  30. 

XHB   plaintiff*  declased  on  the  stat.  5  Geo*  S«  c.  14.  A  stream  of 

f.  3.  (/f),  that  the  defendant,  on  the  29th  of  May  18 IS,  ^^e7idc  o/^a 
at  the  parish  of  Ellingham,  in  the  county  of  Hants^  in  a  piece  of  ground, 
certain  stream  of  water  of  the  plaintiff,  (not  being  in  any  ^  every  side  ^x* 

park  or  paddock,  or  in  any  garden,  orchard,  or  yard,  ad«  ^?\  *^*'  ^^ 
...  t_  1        .  I      It.       1  t^      .  .     which  itisbound- 

jomuig  or  belonging  to  a  dwelling-house,  but  m  a  certain  edby  the  water,  is 

other  inclosed  ground,  the  private  property  of  T.  C.)  did,  ?®*/*  'iream  in 
without  the  consent  of  the  plaintiff,  the  then  owner  of  within  the  mean- 

the  fishery  in  the  said  water,  take  &c.  divers  fish,  without  J?^  ^{  |^*  ^J'^^' 
'  ^  '  ^  '  3.  c.  14.  1. 3,  so 

any  just  right  or  claim,  &c.  against  the  form  of  the  as  to  subject  a 
statute. — ^The  defendant  pleaded  not  guilty.  Uicrein  to  the 

At  the  trial  of  the  cause  at  the  last  Lent  assizes  for  the  penalty  inflicted 

bv  that  act 

county  of  HantSj  before  Mr.  Justice  Bayley,  it  appeared 
that  the  close,  in  which  the  stream  of  water  was  alleged 
in  the  declaration  to  be,  was  inclosed  on  every  side,  ex« 
cept  on  that  towards  the  river ;  and  that  the  ground  on 
the  opposite  side  of  the  river,  though  likewise  inclosed, 
was  the  property  of  a  different  person.  The  learned 
judge  was  of  opinion,  that  the  close,  being  open  towards 
the  river,  was  not  an  inclosed  ground  within  the  meaning 
of  the  act,  and  therefore  directed  a  nonsuit. 

Mr.  Scrjt.  Pell  now  moved  to  set  aside  this  nonsuit,  on 
die  ground,  that  the  place  in  question  was  inclosed  as 
much  as,  from  the  nature  of  its  situation,  it  could  be. 

Lord  Chief  Justice  Gibbs. — The  declaration  states 


(a)  By  that  section  it  is  enacted,  that,  <<  ifanv  person  shall  take, 
''kill,  or  destroy,  or  attempt  to  uke,  &c.  any  nsh,  in  any  river  or 
"  stream,  pond,  pool,  or  other  water,  (not  being  in  any  park  or 
••  paddock ,  or  in  any  garden,  orchard,  or  yard,  adjoining  or  belonging 
'*  to  any  dwelling-house,  but  which  shall  be  in  any  other  inclosed 
''  ground,  which  shall  be  private  property,)  such  |)erson  shall  for- 
"  feit  £5  for  every  such  offence,  to  the  owner  of  the  fishery." 
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Si£tUtr-Gtneral,  far  the  defendants,  contended  1814. 

■irpKyment  was  protected  hj  the  stat.  19  G«.  S.      HoTrotd 
;r  I .  («)i  and  t^at  therefore  the  defendants  were  v. 

to  retain  the  money  so  paid.  The  Chief  Justice,  bitbbiaii. 
I  of  a  contrary  opinion,  and  the  jury  found 
for  the  plaintiffs, 
.lit.  Stiuittr-General  now  moved  that  this  verdict 
•et  aude,  and  a  new  trial  granted,  on  the  point 
turn  at  the  trial. — ^The  defendants,  he  said,  had 
addw.ldl  without  any  knowledge  of  the  bankruptcy, 
•ai  dih  was  in  fact  a  payment  by  them,  on  what  was  tant- 
UMRt  to  a  bill  of  exchange,  drawn  on  them  by  the 
Wkrapt ;  for  he  contended,  that  if  the  bankrupt  had 
dacim  >  draft  on  the  defendants,  that  would  have  been  a 
jHjlitiil  tpeciGcally  within  the  statute ;  and  in  the  pre- 
MScatc,  the  acceptance  payable  at  the  defendant's  house, 
m  in  iact  a  draft  on  them.        y 

hotd  Chief  Justice  Gibbs. — If  it  had  been  a  draft  on 
As  defendants,  they  could  not  have  declared  upon  it  ac- 
cording to  this  act,  for  banker's  drafts  are  not  mentioned 
in  it :  Nor  could  they  have  brought  their  action  against 
die  bankrupt,  in  the  character  of  holders  of  the  bill ;  for 
if  a  man  draw  a  bill  on  me,  and  I  pay  it,  I  cannot  sue  him 


M 


(a}  Thai  Eccllon,  afui  reeiling  "  that  many  prrsons  wiihin  the 
"dckCtiplion  of,  and  liable  to  ihe  luiuies  of,  lunkiuuis,  frcquentlj 
"  emnmii  secret  acli  of  bank rup ley,  unknown  to  iripii  crcdiliirii 
"  ifter  which  they  coniiooe  to  appear  publirty,  mil  Ciircy  on  irade, 
"  by  buying  and  Kiling  ^oodi,  drawing,  accepiiii)!,  and  negociBiing 
"bill)  ofesch.ingF,  and  payliii;  and  rereivinij  mnnci^ «n  Bc<^unt 
"thereof,  indiciameopen  n><innrra>if  they  wer«M)1v«ni  penuni;" 
eiMCts,  "  ihat  no  person  who  i'  really  and  buni  fidr  a  crcdiiur  of  i<\j 
"  bankrupt,  in  lopeci  of  fpoii  really  and  toni  Jidr  sold  to  ih« 
huikruiit,  ot  of  any  bill  ofexchan^  really  and  lonifiitt  ihivn, 
Mociated,  or  accepted  hy  liiui,  id  the  uiuat  course  of  iraite, 
shall  be  liable  to  the  auienru  ofiuch  bankiupi  for  any  monty, 
I,  before  the  coiiimiiuian  sued  out,  wai  rully  and  toii&  fitU 
iCMtved  by  him  of  such  lianbtupt,  beloie  notice  to  him  of  the 
Jhukktuplcy  fa  inaolvcncy." 
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into  m  agreement  for  the  sale  of  it,  by  which  there  l6l4. 

voald  remain  a  considerable  surplus,  after  repaying  the        t  ^'^^^  "* 
money  which  the  plaintiffs  should  advance.— The  plain-  v. 

tifls  accordingly  paid  the  ^105 ;  but  the  barilla  turned  Willis. 
out  to  be  so  much  deteriorated,  that  the  piu'chase* 
which  had  been  agreed  upon  was  never  completed,  and 
the  produce  of  it,  when  sold,  was  not  sufficient  to  repay 
them  the  amount  of  the  duties.  This  action  was  there- 
fore brought  to  recover  the  sum  advanced  by  them,  toge- 
ther with  the  proceeds  of  the  barilla,  which  the  defendant 
contended  he  had  a  lien  upon,  for  a  debt  due  to  him 
from  the  Sprostons^  and  which,  it  appeared,  the  Sprostons 
had,  before  the  assignment,  agreed  should  go  in  liquida- 
tion of  his  claim. — Mr.  Serjt.  Faugian,  for  the  defend* 
ant,  contended  that  the  trustees  could  not  stand  in  a 
better  situation  than  the  Sprost&ns  themselves;  and  thzt 
their  title  to  the  barilla  was  subject  to  all  the  claims  to 
vihich,  the  barilla  was  liable  before  the  assignment. — The 
Chief  Justice,  however,  said  that  the  effect  of  what  the 
defendant  contended  for  would  be,  that  the  plaintiffs,  as 
assignees,  would  be  paying  the  debt  due  to  the  defend- 
ant in  preference  to  those  of  the  other  creditors,  for  whose 
satisfaction,  in  general^  the  property  had  been  assigned. — 
Mr.  Serjt.  Vaughan  then  attempted  to  set  off*  against  the 
plaintiff'^s  claim  of  £\05^  a  bill  of  exchange,  which  the 
defendant  had  accepted  to  that  amount,  for  the  accommo- 
dation  of  tlie  Sprostons ;  but  the  Chief  Justice,  consider- 
ing this  as  liable  to  the  same  objection,  of  giving  an  undue 
preference  to  the  defendant's  debt,  directed  a  verdict  for 
the  plaintiff; 

Mr.  Seijt.  Vaughan  now  moved  to  set  this  venlict  asidey 
on  the  same  grounds  which  he  had  insisted  upon  at  the 
trial;  viz.  that  as  the  iprestons  could  not  have  recovered 
back  thb  money^  their  assignees,  who,  he  €0&teiided« 
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were  not  to  be  placed  in  a  better  situation^  were  not  en-^ 
titled  to  it. 

Lord  Chief  Justice  Gibbs. — ^My  view  of  the  case  if» 
that  if  the  Sprostans  had  paid  the  money,  they  certainly 
could  not  have  recovered  it  back :  The  assignees,  how- 
ever, stand  in  a  different  situation,  because  they  were 
trustees  for  the  creditors  in  general;  and  as  such,  they 
were  to  consider  whether  they  were  benefiting  the  estate 
by  facilitating  the  sale  of  the  barilla ;— -they  were  infenn- 
edj  that  it  would  produce  sufficient  to  pay  the  money 
which  they  should  advance,  and  leave  a  surplus  to  go  to» 
wards  the  satisfaction  of  the  creditors.  It  turned  outy 
however,  that  the  contract,  ipto  which  the  defendant 
said  he  had  entered  for  the  sale  of  the  barilla,  was  never 
completed ;  consequently  the  consideration  on  which  the 
plaintiffs  had  paid  the  money,  failed :  I  am  therefore  'of 
opinion,  that  the  plaintiffs  were  entitled  to  recover. 

The  rest  of  the  court  concurred. 

Rulerefused^ 


Saturda]^, 
April  30. 


PINTO  V.  SANTOS  and  others. 


A.  having  receiv.  ^HS  plaintiff'  in  this  action,  Antonio  da  Costa  PintOf  wis  ' 
ed  money  at         ^  Portuguese  merchant,  residing  at  Rio  Janeiro^  and  was 
ethen,  in  specific  owner  of  the  ship  Nostra  Senora  di  Livramento,  which  was 

proDortions  for  captured  m  the  year  1801  hj  z  British  ship  of  war,  and 
each,  pays  it  over      *  '        ^  '  '^       ^     ^  ' 

to  C.  as  a  banker  condemned.  On  hearing  of  the  capture,  the  plaintiff* sent 
indhavrngdS^^^  his  brother  Manuel,  who  was  captainof  the  vessel,  as  his 

out  part  of  it,  aeent,  to  Endani,  to  appeal  against  the  condemnation, 
directs  C  not  to      **  ® 

pay  away  the  remainder,  except  by  his  order :—  Held  that  C.  it  bound  to  hold  the  mo* 
ney  for  ii,,  and  that  therefore  B.  cannot  recover  the  remainder  of  his  share  from  C  % 
thoi;^h  he  had  given  C.  notice  that  A't  agency  was  at  an  end. 


Santo^i 
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— ^The  appeal  was  prosecuted  with  success,  and  Manuel  re-  1814. 

ceiTed  under  the  judgment  of  the  court  of  admiralty,  as  -o^^ 
damages  for  the  illegal  capture,  different  sums  of  money,  ^  v. 
proportioned  to  thfe  respective  claims  of  the  plainuff,  as 
owner  of  the  ship,  and  of  other  persons,  as  proprietors  of 
the  cargo ;  which  sums,  so  apportioned,  he  paid  into  the 
hands  of  Caetano  Dias  Santos,  who  was  a  Spanish  merchant 
residing  in  London,  in  his  own  name.  Manuel,  having 
drawn  out  several  sums  of  this  money,  afterwards  left  this 
country,  previously  giving  directions  to  Santos,  to  pay  none 
of  the  residue  away  except  by  his  order. — On  some  dis- 
agreement which  arose  between  the  plaintiff  and  his  bro- 
ther, the  former  gave  notice  to  Santos,  not  to  pay  over 
any  more  of  his  money  to  Manuel.  Santos,  however,  con-  < 
^ered  himself  bound  to  hold  it  on  account  of  Manuel 
only;  and  having  died,  this  action  was  brought  against  his 
executors  for  the  balance  of  the  plalntiff^s  share,  remain- 
ing in  their  hands  ;  the  plaintiff  admitting  the  sums  which 
had  been  paid  to  Manuel,  before  the  notice  was  given. 

At  the  trial  of  the  cause  at  the  sittings  after  last  Hilat-y 
term,  at  Guildhall,  before  Lord  Chief  Justice  Gibbs,  the 
Solicitor-General  for  the  defendants,  contended  that 
though  the  money,  which  had  been  paid  into  the  hands 
of  the  testator,  had  been,  by  the  decree  of  the  court  of 
admiralty,  specifically  appropriated  to  the  use  of  the  dif- 
ferent claimants ;  yet,  as  it  had  been  paid  to  Santos  on 
one  general  account,  he  would  not  be  authorised  in  ap- 
propriating any  part  of  it  to  the  use  of  any  particular 
person,  without  an  express  authority  from  the  person 
from  whom  he  received  it. — ^He  compared  this  to  the 
case  of  a  person  collecting  rents  for  different  persons,  and 
paving  the  gross  amount  into  the  hands  of  a  banker  ;««» 
such  banker,  he  contended,  would  not  be  liable  to  each 
of  those  persons  for  his  distinct  share.  The  plaintiff's 
proper  remedy,  he  said,  was  against  his  brother  ManueL 
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1814.         -^Mr.  Serjt.  Btstj  contri,  insisted  that  when  a  maOj  Who 
Pinto         receives  money  through  the  agency  of  a  third  person,  is 
V-  told  that  he  must  no  longer  consider  that  person  as  agenty 

he  has  no  right  to  say  that  he  will  continue  to  hold  the 
money  for  the  agent,  and  not  for  the  principal. — The 
Chief  Ju!itice,  however,  was  of  opinion,  that  the  action 
could  not  be  supported,  and  accordingly  directed  a  verdict 
for  the  defendants. 

Mr.  Seijt.  Best  now  moved,  that  this  verdict  should  be 
set  aside,  and  a  new  trial  granted.  This  case,  he  said, 
was  not  to  be  considered  as  a  common  case  of  agent  and 
principal,  because  the  agency  had  been  expressly  counter- 
manded ;  and  as  Santos  knew  that  the  money  was  not  the 
property  of  the  person  who  put  it  into  his  hands,  when  he 
received  notice  that  ManueFs  authority  was  at  an  end,  he 
had  no  longer  any  right  to  pay  it  to  him,  but  ought  to 
have  considered  himself  as  holding  it  for  the  plaintiff  only/ 
He  might  have  known  the  proportions  of  each  claimant 
by  the  decree  of  the  court  o(  Admiralty.  Suppose  Manuel 
had  lodged  goods  instead  of  money,  in  the  hands  of 
Santos :  certainly  they  could  not  have  been  detained  after 
ManuePs  agency  had  ceased,  but  they  must  have  been  de-< 
livered  over  to  the  principal ;  and  there  was  no  distinc- 
tion, he  said,  between  the  case  of  money  and  of  goods. 

Lord  Chief  Justice  Gibbs  (after  stating  the  circum- 
stances of  the  case). — ^I  think  the  plaintiff  cannot  separate 
his  claim  from  that  of  the  other  persons  concerned. 
This  \s  not  like  the  case  of  a  man  paying  money,  the 
whole  of  which  belongs  to  one  person  :  Santos  received 
this  money  on  account  of  Manuel  only,  and  Manuel  verf 
probably  told  him  to  hold  it  only  on  his  accotmt  \  the 
money  was  to  be  distributed  by  Manuel  among  the  dif-'' 
ferent  claimants ;  but  it  was  impossible  for  Santos  to  take 
notice  of  the  transactions  between  Manuel  and  those 
persons.    He  might  have  been  aware  that  Maifuel  was 
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only  an  agent;  he  might  even  have  known  the  exact  1814. 

sliares  of  each  claimant ;  but  he  could  not  know  how         -p^^n 
madk  of  the  money  which  had  been  paid  out,  was  paid  v. 

over  to  the  plaintiff*;  and  if  he  had  complied  with  the  ^'^    * 

plaintiff's  demand^  the  other  persons^  on  whose  accounty 
together  with  the  plaintiff^  it  was  paid  in,  would  have  had  ^ 

the  same  right  to  come  upon  him  for  their  shares. 
The  rest  of  the  court  were  of  the  same  opinion. 

Rule  refused. 


JACOB  9.  kino;  Mondi^,  Mayt. 

OS  cause,  which  was  an  action  of  replevin,  the  Solicit  Where  aoodt  ara 
Ur^Giiural  moved  that  the  proceedings,  which  had  been  JKdof fivJ  ** 

Tcmoved  into  this  court,  should  be  set  aside :  The  goods,  days  appraised^ 
,        .,    ,    J  .  ••_.._  -J        J  1.  J  -J        J*      but  not  sold,  the 

lie  said,  had  been  distrained,  and  had  remamed  undis-  actofappraiie- 

posed  of  for  five  days;  at  the  end  of  that  time  they  were  ™«o^  **•  ^^ 
removed  and  appraised,  but  not  sold  ;  and  he  contended^  p|aintiff*8  right  to 
thatbystat.2»^.andAf.sess.  l.tf.5.1.  1.  (a),  the  plaintiff  «pl«vythein. 
had  no  right  to  replevy  after  the  five  days  were  elapsed, 
and  the  goods  appraised. 

The  court,  however,  were  of  opinion  that  the  goods 
were  still  a  distress  until  sold,  and  that  therefore  the  act 
of  appraisement  did  not  destroy  the  right  to  replevy.  At 
common  law,  goods  might  have  been  replevied  at  any 


'  (a)  By'ihat  section  it  is  enacted, ''  that  where  any  goods  sffall  be 
'*  distrained  for  rent,  and  the  owner  of  such  goods  shall  not  toiihiu 
^Jive  days  after  tlie  distress  taken,  and  notice  thereof,  replevy  the 
M  tuiCy  giving  security  to  the  sheriff;  the  person  distraining  shall 
^'  and  may  cause  the  goods  so  distrained  to  he  appraised  ;  and  after 
"v  such  appraisement  shall  and  may  sell  them  for  the  best  price, 
^t  tMraroB  satisfaction  of  the  rent,  &c.*' 


-.1 
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1814.  time ;  and  as  there  were  no  words  in  the  statute  to  nega- 

^T^'^  live  the  right  of  replevying,  unless  the  goods  were  ac* 

V,  tually  sold,  they  considered  there  was  no  ground  for  the 

'^***'         application,  and 

Refused  the  rule. 


Monday,  May  f .  K£DMAN  V.  LOUDOK« 

In  a  policy  of  in-  This  was  an  action  on  a  policy  of  insurance,  which  was 
f^mLondtmio    effected  on  the  8th  of  January^  1813,  on  the  ship  Sir 

Berlice,  after  the  g^j^^  Smith,  at  and  from  London  to  Berbicey  with  liberty 

clause  ••  begin-  ,       ,      .,  j  i.       j 

.ning  the  adven-:    to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports  car 

"^"'^rtS^th"  *'*fd8  P^^^^  whatsoever,  especially  to  join  and  sail  with  convoy. 
**  at  tea  C*  and  at  The  policy  had  all  the  usual  printed  words  left  standing; 

l»Ucy,^Ow  wol^^  ^^^  ^^^^  ^^^  clause  ««  beginning  the  adventure  upon  the 
•'ofiiAip:'*  The  w  said  goods  and  merchandise,  from  the  loading  thereof 
press  leave  so  to"  **  o°  board  the  said  ship,"  the  words  '*  at  sea^  were 
do,  stops  at  Mar  inserted,  and  at  the  bottom  of  the  policy,  the  words 

detra,  by  which  .  .  t      #-    * 

means  sne  loses     ^^  on  ihtp    were  wntten. — At  the  trial  of  the  cause  at 

Ka^tS^in  h«  G^'l^^^"y  ^^  *«  sittings  after  last  Michaelmas  term,  before 
way  from  thence  Lord  Chief  Justice  Mansfitldy  it  appeared  that  the  ship 
thatTheTnsertion  ^^^  sailed  from  Partsmouth  on  the  25th  of  September  1812, 
ofthe  above  words  arrived  at  Madeira  on  the  17th  of  October  with  convoy; 
that  the  risk         ^^id  remained  there  so  long,  employed  in  taking  in  good^ 

commenced  at       ^jjat  she  lost  the  convoy.     She  was  afterwards,  on  the 
sea,  so  as  to  jus- 
tify the  deviation;   19th  of  November,  captured  in  her  way  from  Madeira  to 

l!f'lff<^tin^thl""'^  iJw-Wrf,  by  the  Americans,  and  foundered  while  in  posses* 
insurance, the  un-  sion  of  the  captors.  The  agent  who  effected  the  policy 
inform!S^^  Stated,  that,  at  the  time  of  effecting  it,  he  had  in  his  hand 

ship  had  been  at    a  letter  from  the  captain  to  his  owners,  dated  the  7th  of 

November  1812,  at  sea,  which  he  shewed  to  the  undeiH 
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writers,  and  which  stated  that  the  ships,  in  company  with  181  ^^ 

which  he  had  expected  to  sail  from  MadeWa^  had  sailed        JT^*^ 

,  Redman 

without  him,  and  that  he  should  the  next  day  part  from  t;. 

the  two  vessels  which  then  accompanied  him,  and  should        Loudow. 
then  proceed  alone. 

Mr.  Serjt.  Best^  for  the  defendant,  objected  that  the 
voyage  being  described  in  the  policy  as  from  London  to 
Berhice^  without  any  express  liberty  to  touch  at  MadAra^ 
which  was  out  of  the  regular  course  of  the  voyage,  the 
ship  had,  by  going  thither  without  absolute  necessity, 
been  guilty  of  a  deviation  which  avoided  the  policy.—- 
The  SJicttor-General^  contrh^  insisted  that  this  was  not  an 
insurance  from  London  to  Berhice^  but  that  the  policy  only 
attached  when  the  ship  was  at  sea\  and  therefore  that 
any  previous  deviation  was  immaterial.  Lord  Chief 
Justice  Mansfield,  howevek,  after  observing  that  it  was  a 
very  absurd  and  ynmeaning  policy,  directed  a  nonsuit. 

The  Solicitor-General^  in  Hilary  term  last,  moved  to  set 
aside  this  nonsuit.  He  admitted  that,  in  general,  this 
would  have  been  a  deviation,  but  contended  that,  though 
the  common  words  of  course  were  all  left  in  the  policy, 
yet  the  words  "  at  seaj*  coupled  with  the  words  *'  on 
ihip^  must  be  taken  to  mean  that  the  ship  was  at  sea 
at  the  time  when  the  policy  attached;  though  it  cer- 
tainly was  an  awkward  way  of  expressing  that  meaning. 
The  only  way,  he  said,  by  which  the  underwriter  could 
avail  himself  of  this  circumstance,  was  by  alleging  that  » 

there  had  been  an  increase  of  risk,  since  he  signed  the 
policy;  but  he  was  precluded  from  making  that  objection^ 
by  his  having  previously  seen  the  letter  which  stated  the 
ship  to  have  been  at  Madeira,  A  rule  nisi  was  accordingly 
granted. 

Mr.  Serjt.  Best  now  shewed  cause,  and  contended  that 
there  was  nothing  in  the  words  which  had  been  inserted, 
which  could  be  said  to  control  the  policy  in  its  general 

YOL.  1.  L 
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1814.  form.     If  they  had  any  meaning,  it  was  only  an  intixna-f 

P  ^^'^^^^  tion  to  the  underwriters  that  the  ship,  in  point  of  fact, 

v^  was  at  sea,  that  they  might  not  afterwards  object  that 

Loudon.  jj^g  j^^j  sailed ;  but  it  was  difficult,  he  said,  to  put  any 
construction  whatever  upon  them.  The  original  words 
of  the  policy  made  a  clear  and  intelligible  contract,  to  in- 
sure at  and  from  London  to  Berbice^  and  this  express  agree- 
ment was  not  to  be  got  rid  of  by  words  of  doubtful,  or  of 
no  meaning.  Suppose  the  ship  had  been  lost  between  Lon-- 
don  and  Madeira^  could  the  Underwriters  have  set  up  as  a 
defence,  that  the  policy  did  not  attach  till  the  ship  was  at 
sea  ?  The  proper  mode  of  construing  an  instrument  of 
this  kind,  he  said,  was  by  reconciling  all  its  parts. 
There  was  nothing  in  the  policy  to  shew  that  the  under- 
writers knew  of  the  ship's  having  been  at  Madeira,  He 
concluded  by  insisting  that  this  was  strictly  a  policy  from 
London  to  Bcrbice^  and  that,  therefore,  any  deviation  after 
leaving  London  discharged  the  underwriters. 

The  Solicitor-General^  contrij  admitted  that  this  was  a 
deviation  from  the  regular  course  of  the  voyage,  but  con- 
tended, as  before,  that  the  words  wliich  had  been  inserted, 
so  controlled  the  general  effect  of  the  policy,  as  to  make 
the  risk  commence  at  sea.  [Lord  Chief  Justice  Gibbs. — At 
what  point  of  the  voyage  would  you  suppose  the  risk  to 
have  commenced  ?  The  court  has  every  disposition  to 
assist  you,  because  the  underwriters  had  seen  the  letter.] 
V  The  SoUcitor'General  then  contended  that,  even  supposing 

the  policy  to  have  attached  at  London^  and  not  at  sea  yet 
the  underwriters,  having  signed  the  policy,  after  the  pre- 
vious deviation  had  been  communicated  to  them,  had 
consented  to  that  deviation,  and  had  waived  their  right 
to  set  it  up  as  a  defence. 

Lord  Chief  Justice  GiBBS. — You  should  have  shaped 
your  contract  accordingly .  The  contract  in  its  present 
form  is  to  indemnify  the  plaintiff*  in  a  voyage  from  London 
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to  Bjrbicej  and  that  voyage  should  have  been  performed  1814. 

as  the  law  requires.     In  the  school  of  morality,  your         ^J'""''^ 

111.  .     .,  ,         ,  ;  REDMA.V 

argument  would  be  irresistible,  but  we  are  not  here  on  v. 

the  honesty  of  the  case.     I  fear  you  cannot  support  your        Loudon. 
motion. 

The  rest  of  the  court  concurring  in  the  opinion  of  the 
Chief  Justice,  the  rule  was 

Discharged. 


MEREST  V.  HARVET.  Monday,  May  2. 

This  was  an  action  of  trespass  for  breaking  and  entering   In  trespass  for 
the  plaintiff's  closes,  in  the  county  of  Norfolk^  and  with    tering"^e*  platn- 

dogs  and  guns  beating  and  hunting  for  game.  The  defend-  *iff*s  closes,  and 

,  ,      ,  .  1      .      ■  ,  *.    ,       sporting  there,1 

ant,  previously  to  the  last  assizes,  obtained  leave  of  the  under circumstan- 

court  to  withdraw  his  plea,  and  suffer  judgment  to  go  by  ^^^  of  aggrava- 

-r    ,        ,       ,  ,  .,    r  ^^  tion,lhejiirygave 

default,  the  damages  to  be  assessed  before  the  judge  of  500/.  damages. 

assize;  and  they  were  accordingly  assessed  before  Mr.  The  court  refused 
Justice  Heathy  at  the  last  assizes  holden  at  Thetfordj  to  though  the  plain- 
the  amount  of  of  500,  being  the  extent  of  the  damages  „ JaSaT'^^cJu^* 
laid  in  the  declaration.  niai^  damage. 

Mr.  Serjt.  Blosset  now  moved  for  a  rule  to  shew  cause, 
why  the  verdict  should  not  be  set  aside  and  a  new  trial 
granted,  on  the  ground  of  excessive  damages.  Mr. 
Justice  Heath  then  stated  the  circumstances  of  the  case» 
which  were  briefly  that  the  defendant,  who  was  a  magis- 
trate, had  committed  the  trespass  before  the  plaintiff^s 
face,  in  defiance  of  the  plaintiff's  notice  that  he  was  a  tres- 
passer, and  accompanying  the  injury  by  every  kind  of 
insult  and  aggravation. 

Lord  Chief  Justice  Gibbs. — When  a  man  disregards 
the  conduct  and  principles  of  a  gentleman  and  of  a  ma« 

l2 


Merest 
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1814.  gistrate,  wiiat  is  to  prevent  the  repetition  of  such  con- 

duct, but  large  damages  ?  What  should  we  say  to  a  man 
in  an  inferior  station  of  life,  who  should  so  conduct  him- 
Harvbt.        self?  I  know  not  on  what  principle  we  could  grant  a  rule 
in  this  case,  except  on  the  ground  that  the  jury  should 
^     only  have  found  to  the  extent  of  the  actual  pecuniary 
damage  sustained  by  the  plaintiff.     Suppose  I  had  a 
walk  before  my  house,  which  I  had  a  pleasure  in  looking 
at,  or  in  walking  upon,  would  it  be  allowed  that  a  man 
should  come  and  walk  there  to  my  annoyance,  and  then 
offer  me  a  halfpenny  in  satisfaction,  alleging  that  I  had  re- 
ceived no  actual  damage  ?  This  is  a  much  stronger  case, 
for  no  conduct  could  have  been  more  outrageous,  than 
that  of  the  defendant  on  this  occasion. 

Mr.  Justice  Heath.— I  left  it  to  the  jury  to  say  what 
damages  would  be  a  proper  compensation,  and  it  never 
can  be  contended  that  these  were  too  much.  I  remem- 
ber a  case  many  years  ^go,  where  the  jury  gave  «£500  for 
merely  throwing  off  a  man's  hat,  and  the  court  refused 
to  set  aside  the  verdict. 
Per  Curiam^ 

Rule  refused. 


Tuesday,  May  3.  TITTERTON  v.   CONTERS. 


A  window  frame  This  action  was  brought  against  the  defendant  for  ob- 
part\»-wall,  held   structing  the  plaintiflTs  ancient  lights,  and  was  tried  before 

not  to  be  a  com-  Mr.  Justice  Dallas,  at  the  sittings  after  last  Michaelmas 
mon  nuisance  ^  ..  i.    it       i  %        7  ...  ,      . 

within  the  14       term,  at  Gututpail,  when,  the  obstruction  bemg  clearly 

Ceo.  3.  c.  78,  so  ^ 

as  to  deprive  the  owner  of  it  of  his  right  to  the  windows,  which  were  proved  to  be  an- 
cient lights ;  and  if  it  were,  that  it  would  not,  without* conviction,  be  an  answer  to 
an  action  for  obstructing  them* 


CONYERS. 
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proved^  the  learned  judge  directed  a  verdict  for  the  1814. 

plaintiff*,  reserving  for  the  consideration  of  the  court  the     Tittbrton 
question,  whether  under  the  building  act,  14  Geo*  3.  c.  18,       ^     ». 
the  plaintiff  were  entitled  to  the  windows  in  question. 
The  plaintiff's  house  and  that  of  the  defendant  adjoined 
each  other,  having  each  of  them  a  yard  behind,  separated 
from  the  other  by  a  wall.     Both  the  yards  were  covered 
over,  so  as  to  form,  on  the  defendant's  side,  a  sort  of 
shed ;  and  on  the  plaintiff's  side,  a  workshop  erected 
against  the  wall,  in  which  were  windows  which  over- 
looked the  defendant's   shed,   and  which  the  plaintiff 
proved  had  been  enjoyed  by  him  for  upwards  of  30 
years.     This  was  the  relative  situation  of  the  two  houses 
in  January   1803>  when  .the   plaintiff  pulled  down  his 
workshop ;  and  the  wall  which  separated  the  yards  being 
at  the  same  time  condemned  by  the  district  surveyor,  under 
the  building  act,  it  was  pulled  down,  and  the  plaintiff 
rebuilt  it,  half  on  his  own  ground  and  half  on  that  of  the 
defendant,  who  bore  his  share  of  the  expence,  making  it 
strictly  a  party-wall  according  to  the  act.   Having  raised  it 
to  the  height  of  the  old  wall,  the  plaintiff  inserted  on  his 
own  half  of  it  a  frame-work  composed  of  slate  and  wood, 
containing  windows  in  the  same  position  as  those  in  the 
old  workshop,  and  carried  it  up  in  a  slanting  direction  from 
the  wall,  but  making  a  more  obtuse  angle  with  the  wall, 
than  a  slanting  roof  generally  makes  -,  he  then  covered 
the  building  in  at  the  top,  so  as  to  form  a  complete  story. 
In  July  18 IS,  the  defendant  rebuilt  his  shed,  and  in  so 
doing  raised  the  roof  so  high  as  to  cause  the  obstruction 
complained  of. 

Mr.  Serjt.  Best  and  Mr.  Serjt.  Vaughan^  in  Hilary 
term,  obtained  a  rule  nisi  to  set  aside  the  verdict  and 
enter  a  nonsuit,  contending  that  the  windows,  having 
been  made  in  a  party-wall  contrary  to  the  building  act, 
were  a  common  nuisance,  and,  therefore,  that  the  plaintiff 
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TlTTERTOir 

V, 

CONYERS. 


could  not  maintain  an  action  for  the  obstruction  of  them: 
They  relied  principally  on  the  14th,  26th,  27th,  42d,  and 
60th  sections  of  the  act  (a). 

The  Solicitor-General  now  shewed  cause,  and  contended, 
Jirstf  that  the  windows  m  question  were  not  contrary  to 
the  building  act ;  and  secondly^  that  if  they  were,  that 
would  be  no  answer  to  the  present  action.  As  to  the 
first  point,  he  insisted  that  the  frame  in  which  the  win- 
dows were  placed,  could  not  be  considered  as  a  continua- 
tion of  the  party-wall,  but  was  in  fact  a  roof  erected  on 
the  plaintiff's  half  of  the  wall ;  and  this,  he  said,  was  a 
complete  answer  to  the  14th,  26th,  27th,  and  42d  sec- 
tions of  the  act,  which  only  related  to  party-walls.  It 
had  been  proved  that  the  windows  in  question  were 
ancient  lights ;  it  was  certain,  therefore,  that  the  defend- 
ant would  not  have  been  entitled  to  obstruct  them,  if  the 
wall  had  been  built  entirely  on  the  defendant's  ground  \ 


{a)  The  14th  section  enacts,  '*  that  all  houses  which  have  not  each 
**  a  distinct  wall,  shall  have  party-walls  between  each  other,  built  of 
"  brick  and  stone,  except  such  wood,  lead,  or  iron  work,  as  by  the 
"  act  is  directed,  or  as  may  be  necessary  for  the  foundation  thereof; 
**  half  on  the  around  belonging  to  one  house,  and  half  on  thatbe- 
'*  longing  to  the  other.'* 

The  26th  section  enacts,  **  that  every  party- wall  shall  be  18  inches 
"  above  the  roof  of  any  building  which  shall  gable  against  or  adjoin 
''  such  party-wall  -y  and  that  there  shall  be  no  opening  in  such  wall, 
•'  except  for  communication  from  one  warehouse,  or  one  stable,  to 
*'  anottier,  and  except  necessary  passages  on  the  ground.*' 

The  27th  section  directs,  *'  that  no  timbers  shall  be  laid  into  any 
**  party-wall,  except  such  templets,  chains,  and  lond»t%mhers,  as  shall 
*'  be  necessary  for  the  same.*' 

By  the  42d  section  it  is  enacted,  **  that  every  party-wall,  and  every 
**  addition  thereto,  shall  be  built  agreeably  to  the  directions  in  the 
**  act  contained ;  and  that  no  party-wall  shall  be  raised,  after  the 
"  building  is  completed,  unless  it  can  be  done  with  safety  to  itself, 
"  and  to  tne  adjoining  buildings ;  but  if  it  can  be  done  with  safety, 
''  may  be  raised  by  the  proprietor  of  any  adjoining  building,  to  any 
*'  height  he  shall  think  proper.*' 

The  60th  section  enacts,  '*  that  if  any  person  be  convicted  of 
**  building  or  altering  any  house  or  wall,  contrary  to  the  directions 
**  of  the  act,  such  house  or  wall  shall  be  deemed  a  common 
"  nuisance,  &c.'* 
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neither)  he  contended,  could  he  carry  up  a  party  wall,  so  1S14. 

as  to  produce  that  effect.     It  never  could  have  been  the     ,„    ^"^^ 

...  ,  .  llTTERTOJr 

meaning  of  the  act,  that  a  party-wall  might  be  carried  v. 

up  to  any  height,  without  regard  to  the  injury  which       Conyeri. 

might  be  done  to  the  neighbours.     The  right  therefore 

of  raising  it,  as  granted  by  the  42d  section,  was  only  a 

privilege  to  be  exercised  on  condition  of  not  infringing 

the  rights  of  others.     But  secondly^  even  if  this  erection 

were  contrary  to  the  directions  of  the  act,  he  contended 

that,  as  by  the  60th  section  it  was  necessary  that  the  person 

disobeying  the  regulations  of  the  act  should  be  convicted 

of  so  doing  before  the  building  could  be  considered  as  a 

common  nuisance,  and  as  there  had  been  no  conviction  in 

the  present  case,  the  supposed  disobedience  could  not  be 

set  up  as  an  answer  to  this  action. 

Mr.  Serjt.  Best  and  Mr.  Serjt.  Vaughan,  contri,  con- 
tended, that  if  the  plaintiff  were  to  establish  his  right  to 
build  up  the  wall  as  he  had  done,  the  effect  of  the  act 
would  be  entirely  destroyed,  and  there  would  be  an  end 
to  all  the  security  intended  to  be  afforded  by  party  walls : 
For  supposing  there  had  been  no  windows  in  this  building, 
but  the  plaintiff  had  merely  carried  it  up  by  inserting  the 
timbers  into  the  wall ;  the  defendant  would  have  had  an 
equal  right  to  do  the  same  on  his  side,  in  which  case 
there  would  have  been  two  buildings  running  up  close  to 
each  other,  without  the  security  of  a  party-wall,  which 
the  14th  section  expressly  provided  against.  Supposing 
this  not  to  be  a  continuation  of  the  party-wall,  it  was 
then  directly  in  the  teeth  of  the  26th  section  ;  for  they 
denied  that  this  could  be  considered  as  a  roof;  and  then, 
instead  of  the  party-wall  standing  eighteen  inches  above 
any  adjoining  building,  this  erection  was  considerably 
higher  than  the  wall  itself.  The  27th  section,  they  said, 
was  equally  evaded,  since  the  beams  which  had  been  laid 
into  this  wall,  could  not  be  said  to  be  for  any  of  the  pur- 
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1^)4^  |pv>»<  =::<=C3CC<ii  is  ;hi*  sgcaca-     Tke  4i:d  section  oi' 

ACtivi*  :':u£  DC  r»trrr-TnIl  ibccki  be  niiei,  unless  it  coald 
^e  occe  vxii  siicy  sc    :^  i»ixx  '^g  buildings ;   the 
\.V»x%**'        yifMnrr^if  ^*  siasrr  wx£»  tiii  sc-   ladbers  shocld    meet 

«*^ittn»£,.  x"  :3e  itsaenTJixE  xsd  w^iises  sa  bciLd  up  the 
w:&l  or  iis  siiii:.  n.  x  "wvr  ^ir:rivsr  zz  se  gf:Kfn^T,  tliere 


wuuivL  i^'-^    3^»at  79^2  w^xcser  rraxnei  aJ-rynff  i?'—^*' 


■irs  v  :;cu  M*r  itn:  zittnLZ  co  lEctI  ;  for  in  case  of  £rc, 
aVsr^  vrcuiii  be  cocbing  to  preTent  the  burning  ntsn 
iJXut^  srooi  die  plaintiff's  building  on  the  defendaii:*s 
;:i;2crl  Ic  was  no  answer  to  this  objection,  that  the  plaimif 
bk^I  h.id  a  wail  with  windows  in  it  in  the  same  simaiicxiy 
3«63re  the  present  wall  was  built.  The  plaintiff,  having 
aTailed  himself  of  the  act,  to  build  the  new  wall  partlj  on 
the  defendant's  ground,  and  to  call  on  the  defendant  to 
bear  half  the  expence,  had  brought  himself  within  the 
other  regulations  of  it.  He  might  perhaps  have  had  a 
right  to  the  windows  in  the  original  wall,  but  the  moment 
it  became  a  party-wall,  that  right  was  destroyed,  and  he 
could  no  longer  complain  of  any  obstruction  to  them. 
As  to  the  second  question,  whether  this  were  an  answer 
to  the  action,  they  contended  that  conviction  was  not 
necessary  to  establish  this  a  common  nuisance ;  the  offence 
existed  independently  of  the  conviction,  which  was  only 
necessary  for  tJie  purpose  of  pulling  down  a  house  or 
wall,  which  should  be  illegally  built.  It  never  could  be 
contended  that  the  plaintiff  could  recover  damages  for  the 
obstruction  one  day,  and  on  the  next  be  convicted  and 
have  his  house  pulled  down,  for  those  very  windows 
which  were  the  subject  of  the  action.  When  the  law 
had  said  that  a  thing  should  not  exist,  no  action  could  be 
supported  for  any  injury  done  to  that  thing;  for  that 
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would  be  converting  the  violation  of  the  law  into  a  right 
of  action. 

Lord  Chief  Justice  GiBBS. — This  action  is  brought  for 
obstructing  lights,  which  the  plaintiff  insists  he  is  entitled 
to,  founding  his  claim  on  proof  of  his  having  enjoyed 
them  for  upwards  of  30  years,  which  is  certainly  primd 
facie  evidence  of  the  right.  There  is  no  doubt  ^ut  the 
defendant  raised  the  building  which  has  obstructed  the 
windows,  but  he  endeavours  to  justify  himself  in  so  doing 
by  saying  that  the  building  in  which  the  lights  were,  had 
been  raibed  in  defiance  «of  the  building  act,  and  that, 
therefore,  the  plaintiff  had  forfeited  his  right  to  enjoy 
them.  I  am  clearly  of  opinion  that  the  act  does  not  in 
any  way  affect  his  right  to  the  windows  in  question. 
The  defendant  then  objects  that  the  plaintiff  waived  his 
right  by  carrying  the  wall  into  his  neighbour's  ground, 
thereby  making  it  subject  to  the  regulations  imposed  by 
the  act  upon  party-walls.  It  is  a  sufficient  answer  to  that 
objection,  that  the  plaintiff  was  obliged  by  the  act  to 
make  it  a  party- wall,  and  whether  he  were  justified  in 
making  the  addition  to  it  which  he  has  made,  or  no,  is 
no  defence  to  this  action.  This  is  not  a  complaint  against 
the  plaintiff  for  illegally  constructing  his  building,  but  it 
is  an  action  against  the  defendant  for  obstructing  that  to 
which  the  plaintiff  claims  a  right,  and  to  which  he  has 
shewn  that  he  has  a  good  title*  if  the  plaintiff  have 
violated  the  act,  the  defendant  should  pursue  the  course 
required  by  that  act. 

Mr.  Justice  Heath. — I  am  of  the  same  opinion  :  It  is 
contended  that  this  building  was  a  common  nuisance,  and 
that  therefore  the  defendant  was  justified  in  obstructing 
the  windows  of  it.  According  to  that  argument,  he  might 
have  proce^ed  at  once  to  pull  it  down :  If  he  have  any 
remedy,  let  him  pursue  it. 

Mr.  Justice  Chambre  concurred. 


1814. 


TlTTERTOir 

V, 

CONYERS. 
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J 814.  Mr.  Justice  Dallas. — ^Perhaps  the  requisites  of  the 

TitTerton      building  act  have  not  been  strictly  complied  with  on  the 

V.  part  of  the  plaintiflF;  but  the  defendant's  remedy  is  under 

CONYERS.  ^,     ^ 

that  act. 

Rule  discharged. 


Tuesday,  May  3.       BELL  and  others  v.  KYMRE,  M*TAGGART,  and  others. 

The  indorsee  of  a  This  was  an  action  brought  by  the  charterers  of  the  ship 

bill  of  lading,        "  i  r    /> 

which  directs  the  Hind,  to  recover  the  sum  of  <£  1 152  :  12/ :  3a,  being  the 

P^*j^  *^rf  "  amount  of  freight  due  for  the  carriage  of  a  quantity  of 
io  assigns, paying  coffee ,  from  the  island  of  Si,  Domingo  to  London.  The 
fffhiVreightl*"  bill  of  lading,  dated  the  6th  of  June,  1809,  directed  the 
though  he  be  coffee  to  be  delivered  at  London,  to  order  or  to  assigns,  pay^ 
broker  for  the       i^g  fr^^Z^^  fo^  *^^  ^^^^  ^ooJj  as  per  charter^rty,  and  was 


iignee ;  and     indorsed  by  the  consignor  to  Thomas  GoodalL  who  in- 
though  iwtlve  .   .  .  . 

iths  have         dorsed  it  over  to  William  Fletcher.     On  the  ship's  arrival 


consi{ 
thoufl 
montl 

u£  ofthe^^^  *"  i(^«rf^/i,  in  August,  1809,  Fletcher  applied  to  the  de- 
goods,  without      fendants,  as  brokers,  to  dispose  of  the  cofi^ee,  and  indorsed 

freighljie  is  *^^  ^^  ^^  lading  to  them  for  that  purpose.  The  coffiSe 
bound  not  to  de-  ^^s  landed  at  the  West  India  docks,  and  was  entered  there 
till  he  knows  that  ^i^  ^^  name  of  the  defendants,  who  advanced  <£4,000 
freight  has  been    upon  h.     It  was  afterwards  sold  by  them  at  diff*erent 

times,  and  in  May,  1810,  they  paid  over  the  balance  re- 
maining in  their  hands  to  Fletcher,  On  the  5th  of  August 
following,  the  plaintiffs,  for  the  first  time,  delivered  a 
freight-note,  and  applied  to  the  defendants  for  payment ; 
they  refused,  on  the  ground  that  the  demand  should  have 
been  made  sooner,  and  while  the  proceeds  of  the  coffee 
were  still  in  their  hands;  in  consequence  of  which  refusal, 
the  present  action  was  brought.    The  cause  was  tried 


r. 
Kymek. 
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before  the  late  Lord  Chief  Justice  Mansfield^  at  Guildhall^  1814. 

at  the  sittings  after  last  Michaelmas  term,  when  a  verdict  ^"^ 

was  found  for  the  plaintiff  on  the  authority  of  Cock  v. 
TayUr  {a)j  where  the  court  held,  on  a  bill  of  lading  simi- 
lar to  the  present,  that  the  demanding  and  taking  the 
goods  from  the  master  of  the  ship,  by  the  purchaser  and 
assignee  of  the  bill  of  lading,  was  evidence  of  a  contract 
by  such  purchaser  to  pay  the  freight.  Wilson  v.  Kymer  {b) 
was  also  alluded  to,  in  which  the  circumstances  were  similar 
to  those  of  the  present  case,  except  that  the  defendants 
had  obtained  delivery  of  the  goods  under  an  order  from 
the  consignees,  and  not  under  the  bill  of  lading : — ^The 
court  held  that  this  delivery  raised  no  implied  assumpsit 
to  pay  the  freight,  unless,  as  appeared  to  be  the  case,  the 
defendants  had  been  accustomed  to  pay  the  freight  on 
the  receipt  of  the  goods,  deducting  it  afterwards  from  the 
proceeds. 

The  SoUcitor^Generaly  in  Hilary  term,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted : — He 
contended  that,  as  it  was  the  custom  to  deliver  the  freight- 
note  within  two  months  after  landing  the  goods,  and  as, 
in  the  present  case,  there  had  befen  no  demand  of  freight 
fiir  nearly  twelve  months  afterwards,  when  the  defendants 
had  paid  over  the  proceeds  to  their  employers,  the  plain- 
tifis  were  not  entitled  to  recover.    The  case  of  Cock  t. 
Taybr,  he  said,  only  established  the  general  proposition, 
that  the  purchaser  of  the  cargo  is  liable  for  the  pa3rment 
of  the  freight ;  in  the  present  case,  the  defendants  were 
only  acting  as  agents  for  the  consignees.    He  also  objected 
that  where  there  was  a  charter-party,  there  could  be  no 
implied  assumpsit  upon  a  bill  of  lading  ;  and  said  there 
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,  was  a  case  then  before  the  court  of  Kin^s  Benci,  in  which 
that  question  had  been  made. 

Mr.  Serjt.  Lens  now  shewed  cause  against  the  mlet 
and  contended  that  the  time  which  had  elapsed  between 
the  delivery  of  the  goods,  and  the  demand  of  freight, 
made  no  difference  in  the  case.     If  the  defendants  were 
liable  in  the  first  instance,  their  liability  remained,  not- 
withstandifig  the  delay.    The  only  question,  thereforCf 
was,  whether  this  case  fell  within  the  pfinciple  of  Cock  ▼• 
Taylor f  or  of  fFilson  v.  Kymer.    He  contended  that  it  came 
strictly  within  that  of  the  former  case;  for  the  goods  had 
been  delivered  to  the  defendants,  they  claiming  them  as 
their  right,  as  indorsees  of  the  bill  of  lading :  It  was  not^ 
therefore,  a  delivery  under  a  special  order  or  memoran* 
dum,  as  in  the  case  of  fVilson  v.  Kymer.     The  relative 
situation  of  the  party  holding  the  bill  of  lading,  as  to  his 
interest  in  the  goods,  made  no  difference  with  regard  to 
the  person  claiming  freight. 

The  Soiicitor-Generaif  being  called  upon  by  the  court 
to  distinguish  this  from  the  case  of  Cock  v.  Taylor j  said,  that 
in  that  case  the  goods  had  been  delivered  from  on  board 
the  ship  to  the  indorsee  of  the  bill ;  and  he  admitted  that 
when  the  consignee  or  purchaser  of  a  cargo  applies  to 
the  master  of  the  vessel  for  the  delivery  of  the  goods,  he 
has  no  right  to  suppose  that  freight  has  been  paid ;  and 
therefore  the  im{^ed  promise  to  pay  it  is  raised  in  him. 
But  in  the  present  case,  the  goods  had  been  landed  at  the 
docks,  where  the  custom  was,  in  case  the  freight  be  not 
paid,  to  put  a  stop  upon  the  goods,  that  is,  an  order  not 
to  deliver  them  till  the  freight  be  paid  :  If  that  had  been 
done  here,  the  present  case  would  have  fallen  within  the 
principle  of  Cock  v.  Taylor ;  but  no  such  stop'  had  been 
put,  nor  any  notice  given  to  the  defendants  that  freight 
was  due  -,  how  then  could  they,  being  mere  agents,  be 
considered  as  liable  ?  He  then  insisted  that  the  plaintiffiy 
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by  their  delay  in  making  their  demand,  had  forfeited  1814. 

their  claim,  if  any  existed,  upon  the  defendants :  They  ^"^ 

should  have  applied  while  the  defendants  had  funds  in  « . 

their  hands,  sufficient  to  answer  their  demand.  Unless,  Kymer. 
therefore,  the  court  should  be  of  opinion  that  the  holder 
of  a  Ull  of  lading,  whatever  be  the  length  of  time  between 
the  delivery  of  the  goods  and  the  demand  of  freight,  had 
no  right  to  pay  over  the  proceeds,  without  first  ascertain- 
ing that  the  freight  had  been  paid,  the  present  verdict 
could  not  be  supported. 

Lord  Chief  Justice  Gibbs. — The  holders  of  the  bill  of 
h(Ung  were  bound  to  know  that  they  were  liable  for  the 
fireight;  and  therefore  should  not  have  paid  over  the 
proceeds,  without  first  taking  care  that  their  employers 
had  psdd  it.  The  present  defendants  are  the  last  persons 
m  the  wprld  who  should  plead  ignorance,  because  it  ap-  ' 
pears  from  the  case  of  Wilson  v.  Kymiry  that  it  was  their 
practice  to  pay  the  freight  on  the  receipt  of  the  goods. 
I  think  it  is  impossible  to  distinguish  this  from  the  case 
•f  Cock  v.  Taylor. 
The  rest  of  the  court  concurred. 

Rule  discharged 


LAMBERT  V.  LIDDARD.  Tuesday,  May  S. 

This  was  an  action  on  a  policy  of  insurance,  which  was  On  a  policy  at  and 

eflfected  on  the  ship  Lion  and  freight^  at  and  firom  Per^  from  Pemambu- 
f  \  .       ,      «       .1  ^o»  or  any  other 

nambucOf  or  any  other  port  or  ports  m  the  Brazils j  to  port  or  ports  in 

the  Brazils,  to 
I/mdon  ;  *'  beginning  the  adventure  from  the  loading  the  goods  on  boan)  the  ship,  on  the 
**  termination  of  her  cruize,  and  preparing  for  her  voyage  to  London-,**  The  ship,  on 
the  termination  of  her  cruize^  touched  at  Pernamhuco ;  out  failing  to  procure  a  cargo 
.  there,  the  proceeded  for  Si-  Salvador,  and  was  lost  on  her  voyage  thither :— Held,  I , 
that  the  policy  attach^  at  Pernamhuco  -,  2,  that  the  ship's  proceeding  for  St,  Salvador 
was  no  deviation ;  and  3,  that  the  voyage  was  well  descrioed  in  the  declaration,  at 
from  Pemandmco  to  London, 
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181 4.  London  \  ^'  beginning  the  adventure  upon  the  said  goods 

,  ""^'^^  **  and  merchandize,  from  the  loading  thereof  on  board  the 

Lambert  .         .  .        . 

r.  '*  said  ship,  upon  the  said  ship,  &c.  on  the  termination  of 

"  her  cruize,  and  preparing  for  her  voyage  to  London ; 
**  with  or  without  letters  of  marque^  with  leave  to  chase^ 
*^  capture^  man  prizes,  and  see  them  into  port;  but  not  to 
**  cruize,**   The  first  count  of  the  declaration  stated  that  on 
the  20th  of  jiugust,  1813,  the  cruize  terminated^  and  the 
ship  then  prepared  for,  and  departed  and  set  sail  upon, 
the  said  voyage  to  London,  from  parts  beyond  the  seas,  to 
wit,  from  Pernambuco  aforesaid ;  and  that  afterwards,  and 
while  she  was  proceeding  on  her  voyage,  and  before 
her  arrival  at  London,  to  wit,  on  the  20th  of  Siptember,  the 
ship  was  lost.     The  second  count  stated  that  on  the  20th 
August,  1813,  the  cruize  terminated,  and  that  the  ship 
was  then  in  good  safety,  and  preparing  for  her  voyage  to 
London  aforesaid;  and  that  afterwards,  and  while  she  was 
sailing  and  proceeding  on  her  said  voyage  towards  Lon^ 
don,  to  wit,  on  the  day  and  year  last  aforesaid,  the  ship 
was  lost.    The  cause  was  tried  before  Lord  Chief  Justice 
Mansfield,  at  the  sittings  after  last  Michaelmas  term,  when 
it  was  proved  by  the  captain  of  the  ship,  that  her  cruize 
ended  on  the  18th  of  June,  1813  ;  that  his  object  then 
was  to  get  a  cargo ;  that  he  went  to  Pernambuco,  as  the 
nearest  port  for  that  purpose ;  that  he  sent  an  officer  on 
shore  to  see  if  a  cargo  could  be  procured,  but  finding 
that  none  was  to  be  had,  he  took  in  some  stores  and  pro- 
ceeded for  St.  Salvador,  another  port  in  the  Brazils^ 
and  the  nearest  to  Pernambuco',    and  that  before  she 
reached  St,  Salvador,  the  loss  happened.     He  also  stated 
that,  could  he  have  got  a  cargo  at  Pernambuco,  he  should 
have  come  direct  from  thence  to  London,     St.  Salvador  is 
four  or  five  hundred  miles  from  Pernambuco,  and  in  an 
opposite  direction  to  London ;  being  to  the  south  of  Per^ 
nambuco ;   London  to  the  north.     On  this  evidence,  a 
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verdict  was  found  for  the  plaintiffs  for  the  amount  of  the  1814. 

loss  on  the  ship,  with  liberty  to  the  defendant  to  move  to       ,  '*"''*^ 

ry  J  .  ^  Lambert. 

enter  a  nonsuit  on  three  grounds :  Firsts  that  the  risk  ^  v. 
had  not  attached  when  the  loss  happened  ;  Secondly^  that 
the  going  from  Pernambuco  to  St.  Salvador  was  a  devia- 
tion ;  Thirdly y  that  the  voyage  was  not  described  in  the 
declaration,  so  as  to  meet  the  evidence  :  And  Mr.  Serjt* 
Yaugban  accordingly  obtained  a  rule  nisi  in  Hilary  term* 

The  Solicitor-General  and  Mr.  Serjt.  Best  on  this  day 
diewed  cause,  and  premised  that  there  were  three  special 
qualities  in  the  policy ;  Jirst^  that  it  should  commence  at 
the  termination  of  the  cruize,  secondly^  that  the  ship  might 
carry  letters  of  marque,  and  thirdly^  that  she  had  leave  to 
take  in  goods  at  any  port  or  ports  in  the  Brazils.  As  to 
theJSrsi  objection,  they  contended  that  the  ship  having 
been  insured  at  and  from  Pertiambucoy  or  any  other  port 
or  ports  in  the  Brazils^  the  meaning  of  the  policy  was 
that  she  should  be  at  liberty  to  go  to  any,  and  any  num- 
ber, of  ports  on  that  coast,  till  she  had  completed  her 
cargo;  and  that  at  the  first  port  at  which  she  should 
touch,  whatever  that  might  be,  the  policy  should  attach ; 
and  the  attaching  of  the  policy  could  not  be  affected  by 
any  subsequent  deviation.  The  cruize  had  ended  at 
Pematnbucoj  and  the  ship  having  become  a  trading  ship, 
the  policy  attached  there.  As  to  the  second  objection, 
that  the  going  to  St,  Salvador  was  a  deviation,  they  con- 
tended that  by  the  words  of  the  policy,  the  ship  had  a 
i^ht  to  go  to  any  number  of  ports  in  the  Brazils'^  and  in 
any  order,  though  not  in  her  direct  course  to  London^ 
provided  she  kept  the  purpose  of  her  voyage  in  view, 
viz.  the  procuring  a  cargo  to  bring  to  London.  They  said 
this  was  the  same  case,  as  if  the  policy  had  been  from 
Pirnambuco  to  London^  with  liberty  to  go  to  St.  Salvador. 
In  order  to  support  the  defendant's  proposition,  that, 
having  made  her  election  of  her  port  of  loading,  the  ship 
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could  not  afterwards  go  to  any  other  port,  \inless  in  her 
direct  course  to  Londotty  the  words  should  have  been  ^'  at 
and  from  Pernambuco  and  no  other  port^''  instead  of  **  at 
and  from  Pernambuco  and  any  other  port*  or  ports T  As 
long,  therefore,  as  the  ship  remained  on  the  coast  of 
Brazil^  she  was  under  no  limitation  as  to  the  ports  she 
went  to.  They  compared  this  to  the  case  of  Bragg  ▼• 
Anderson  (a),  where  the  court  held  that  a  policy,  at  and 
from  Martinique  and  all  or  any  of  the  West  India  islands 
to  Londcn,  warranted  the  ship  in  touching  at  &.  Domingo^ 
though  that  island  was  considerably  out  of  her  direct  course 
from  Martinique  to  London.  As  to  the  last  objection,  that 
the  voyage  was  not  described  in  the  declaration  so  as  to 
meet  the  evidence,  they  said  this  was  in  fact  a  question  on 
the  merits,  and  depended  on  the  second  point  which  had 
been  reserved ;  for  if  the  ship  had  a  right  to  go  to  St. 
Salvador  for  the  piu-pose  of  getting  a  cargo  for  London, 
the  voyage  was  well  stated  as  from  Pernambuco  to  London: 
At  all  events,  the  second  count  was  correct,  in  averring 
that  the  ship  was  proceeding  towards  London. 
^  Mr.  Serjt.  Lens^  Mr.  Serjt.  Faugtan,  and  Mr.  Serjt. 
Copley^  contrh^  contended  Jirstj  that  the  risk  had  not  at- 
tached when  the  loss  happened,  because  the  policy  being 
in  the  terms  above  stated,  it  was  necessary  to  shew  not 
only  that  the  cruize  had  terminated,  but  that  she  was 
preparing  for  her  voyage  to  London  j  for  which  purpose 
she  should  have  arrived  at  her  port  of  loading,  and  unless 
she  had  so  arrived,  the  risk  did  not  attach ;  the  fact  ap- 
peared to  be,  that  she  had  only  touched  at  Pernambuco^  and 
then  sailed  for  St.  Salvador.  But  secondly ^  if  the  risk  had 
attached,  they  contended  that  the  ship  had  clearly  been 
guilty  of  a  deviation  ;  for  supposing  Pernambuco  to  have 
been  her  port  of  loadmg,  she  was  lost  in  going  from 
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thence  to  St.  Salvador^  that  is,  she  was  proceeding  souths  1814. 

nvards  instead  of  to  the  north*  which  would  have  been  her      ,   '^^'^^ 

Lambert 

direction  to  London.    They  said  it  had  been  decided  again       ^     v. 

and  again,  that  where  a  party  has  a  liberty  of  touching 

It  any  port,  that  must  be  understood  to  mean  any  port  in 

the  course  of  the  voyage  from  the  place  where  the  rbk  is 

to  attach,  to  the  terminus  ad  quern.    In  support  of  this 

'position  they  cited  the  case  of  Gairdner  v.  Senhouje  (a\ 

where  on  a  policy  from  London  to  Trinidad^  or  the  Spanish 

Main,  the  court  held  that  **  leave  to  call  at  all  or  any  of 

**  the  West  India  islands,  and  liberty  to  touch  and  stay  at 

'*  any  ports  or  places  whatsoever  and  wheresoever,"  must 

be  restricted  to  places  in  the  direct  course  of  the  voyage. 

In  Hogg  V.  Horner,  N.  P.  after  Aftch.  1797,  MS.  cited 

1  Marshal/  on  insurance,  191 :  A  ship  was  insured  *^  at 

'^  and  from  Lisbon  to  a  port  in  England,  with  liberty  to 

**  call  at  any  one  port  in  Portugal  for  any  purpose  what- 

^  soever.**    Lord  Kenyon  held  that  her  going  from  Lisbon 

to  Faroy  for  the  purpose  of  completing  her  cargo,  Faro 

being  out  of  her  direct  course  to  London,  was  a  deviation 

which  discharged  the  underwriters.     As  to  the  dedans 

tion,  they  contended  that  the  same  objection  applied  to 

both  counts,  for  she  could  neither  be  said  to  have  been 

upon  her  voyage  to  London  from  Pemambuco,  nor  to  have 

been  proceeding  on  her  voyage  towards  London,  when  the 

loss  happened. 

Lord  Chief  Justice  GiBBS,  after  stating  the  hctSf  pro- 
ceeded thus : — ^The  ship  appears  to  have  been  engaged  as 
a  privateer  or  letter  of  marque,  and  her  owners,  meaning 
to  end  that  adventure,  insured  her  for  her  trading  ad* 
venture.  The  object  of  the  insured  was  to  protect  them- 
selves  from  the  time  of  beginning  the  latter  adventure, 
and  there  is  no  doubt  but  she  might  have  been  insured 
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against  all  risks  till  her  cargo  was  completed.  I  am  of 
opinion  that  the  words  of  the  policy  are  sufficient  to 
cover  these  risks.  The  ship  arrived  off  Pernambuco^  and 
an  officer  was  sent  on  shore  for  the  purpose  of  procuring 
a  cargo  ;  failing  in  her  attempt  there^  she  was  proceeding 
to  St,  Salvador  with  the  same  view,  and  was  lost  in  that 
voyage.  The  defendant  objects  that,  either  Ae  policy 
was  not  to  attach  till  the  ship's  arrival  at  the  port  of  actual 
loading,  and  then  to  be  sure  it  did  not  attach  at  all  in 
this  case ;  or  else  that,  having  elected  Pernambuco  as  her 
loading  port,  she  was  afterwards  guilty  of  a  deviation ; 
and  that,  even  though  there  might  be  nothing  illegal  in 
that  deviation,  yet  that  this  was  not  the  voyage  insured. 
I  think  the  words  of  the  policy  answer  both  these  objec- 
tions. If  the  policy  had  been  at  and  from  Pernambuco  or 
any  other  j>^/  in  the  Brazil s^  there  might  have  been  some 
colour  for  the  defendant's  argument ;  but  the  alternative 
being  any  other  port  or  ports,  there  must  have  been  a 
contemplation  of  her  going  to  more  ports  thap  one.  The 
object  of  the  policy  must  have  been  to  secure  the  insiured 
from  all  risks  from  the  time  the  cruize  ended,  while  she 
was  receiving  her  cargo,  and  till  her  arrival  at  London, 
In  the  case  of  Hogg  v.  Horner,  the  words  were  not  so  com* 
prehensive  as  in  the  present.  It  has  been  objected  thaty 
though  the  cruize  was  ended,  the  ship  was  not  preparing 
for  her  voyage :  I  think  that  having  come  to  Pernambuco 
to  procure  a  cargO)  and  having  sent  an  officer  on  shore 
for  that  purpose^  she  must  be  considered  as  preparing  for 
her  voyage  within  the  words  of  the  policy,  and  that  there- 
fore the  policy  had  attached :  I  also  think  that  she  had  a 
right  to  go  to  St.  Salvador  for  the  purpose  of  prociu*ing  a 
cargo.  As  to  the  objection  that  the  voyage  was  not  cor- 
rectly  stated  in  the  declaration  \  supposing  my  construc- 
tion of  the  policy  to  be  a  just  one,  the  voyage  might  £iirly 
be  described  as  from  Pernambuco  to  London. 
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Mr.  Justice  Heath  was  of  the  same  opinion,  and  said  1814. 

there  was  no  pretence  for  contending  that  the  insured  must       -  ^^^^^^ 
select  one  port  to  the  exclusion  of  all  others.  r. 

Mr.  Justice  Chambre. — ^These  questions  admit  of  no  V'^i>dard. 
doubt ;  the  ship  was  certainly  preparing  for  her  voyage ; 
she  was  to  get  a  cargo  somewhere  ;  suppose  she  had  got 
part  of  her  cargo  at  Pernambucoy  by  the  very  words  of  the 
policy,  she  might  liave  gone  elsewhere  to  complete  it. 
It  was  nothing  like  a  deviation.  As  to  the  declaratioui 
the  second  county  at  least,  is  perfectly  applicable. 

Mr.  Justice  Dallas  concurred,  and  the  rule  was 

Discharged. 


SIMMONS  v.   HUNT.  Wednesday, 

May  4. 

The  plaintiff  declared  as  executrix  of  Henry  Hunt^  against  In  an  action  on  a 
the  defendant  as  obligor  of  a  bond,  which  had  been  given  ^  \q\  the  pay- 
to  the  testator  in  his   lifetime.     The  first  plea,  after  mentofanannui- 

*^     /  ty,  a  plea,  siaung 

craving  oyer  of  the  bond  and  of  the  condition,  which  was  that  a  memorial 

for  the  payment  of  an  annuity  to  the  testator,  stated  that  been  ^enrolled  ^ 

no  memorial  of  the  bond  had  been  enrolled  in  the  court  and,  after  reciting 

-    •  •  f  .      .  J  r         i_  .the  memorial, 

of  chancery^   within  twenty  days  after  the  execution  xh^x  it  was  not  a 

thereof,  according  to  the  stat.  17  Geo.  3.  c.  26,  whereby  W^  ^"^  ^uffici- 

"  •  '    ent  memorial  ac- 

the  bond  was  void.     The  second  plea,  after  stating  that  cording  to  the 

the  testator  had,  within  twenty  days  after  the  execution  ^°'^.  ^wiihout^" 
of  the  bond,  caused  a  memorial  of  it  to  be  enrolled  in  the  stating  in  what 
tourt  of  chancery,  and  after  reciting  the  memorial,  pro-  S^f,.c^il*ve[oralle'r- 
ceeded  thus :  "  which  said  memorial  is  not  a  good  and  ing  ^^at  no  other 
*•  sufficient  memorial  of  the  said  bond,  according  to  the  i>eeo  enrolled,  is 

**  form  of  tlie  said  statute,  by  reason  whereof  the  bond  \*'"*  ^"  sjiccial 

•dcmurref. 
**  on  which  this  action  is  brought  is  void  in  law  ;*'  and 

concluded  with  a  verification.     The  plaintiff  demurred 

M  2 
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to  the  second  plea,  shewing  for  causes,  firsts  '^  that  the 
defendant  had  not  in  the  said  plea  shewn  or  alleged,  that 
no  other  memorial  of  the  said  writing  obligatory  had 
been  enrolled  in  the  said  court  of  chancery,  besides  the 
said  memorial  in  that  plea  mentioned ;  and  secondly^  that 
the  defendant  had  in  his  said  plea  alleged,  generally,  that 
the  said  memorial  was  not  a  good  and  sufficient  memorial 
of  the  said  bond,  without  alleging  or  pointing  out  in  what 
particulars  the  same  was  defective,  as  he  ought  to  have 
done."  The  defendant  joined  in  demurrer,  and  on  this 
day  it  came  on  for  argument* 

Mr.  Serjt.  Heywood^  in  support  of  the  demurrer,  con- 
tended that  both  or  either  of  the  above  causes  would  be 
sufficient  to  condemn  the  plea  :  As  to  the  first  objection, 
as  the  plea  only  stated  that  the  memorial  which  had  been 
enrolled  was  insufficient,  without  further  alleging  that  no 
other  memorial  had  been  enrolled,  non  cdnstetit,  but  there 
had  heen  another  enrolled  within  the  twenty  days.  With 
regard  to  the  second  objection,  as  the  plea  merely  stated 
that  the  memorial  was  not  a  good  and  sufficient  memo- 
rial, the  court  were  left  to  decide  whether  it  were  bad^ 
and  in  what  points  it  was  so.  .These,  he  said,  were 
points  of  law,  and  not  questions  fit  to  go  to  a  jury ;  and 
in  truth,  there  were  no  facts  left  by  the  ple:^  for  the  con- 
sideration of  the  jury. 

Mr.  Serjt.  Vaughan^  being  called  upon  to  answer  the 
first  objection,  insisted  that  the  defendant  having  set  out 
the  memorial,  and  stated  that  it  was  improper,  it  became 
incumbent  on  the  plaintiff  to  shew  that  some  other  me- 
morial had  been  enrolled. 

Lord  Chief  Justice  Gibbs.— The  way  to  try  this  ques* 
tion  is  to  ask  whether  the  plea  might  not  be  perfectly  true, 
and  yet  a  sufficient  memorial  have  been  filed  ?  I  think 
it  might,  and  if  so,  the  plea  must  be  bad. 

Mr.  Serjt.  Vaughan  asked  if  the  defendant  might  be 
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allowed  to  amend?  But  the  court  were  of  opinion  that  1814. 

the  defence  set  up  by  the  plea  was  not  deserving  of  en-       Simmo 

couragement>  and  accordingly  gave  v. 

Hunt. 
Judgment  for  the  plaintiff. 


JONES  and  others  v,  rtde  and  another.  Wednesday, 

May  4. 

This  action  was  brought  to  recover  the  sum  of  <£lOOO|  ^.having  a  navy- 

for  money  had  and  received  by  the  defendants  to  the  use  poru  u>  be  !br  * 

of  the  plaintiffs ;  and  was  tried  at  GuildhaU^  at  the  sittings  'J^'-*  P*y"  >*  ^ 

after  last  Michaelmas  term^  before  Lord  Chief  Justice  B.  iiasaes  it  to  C, 

Mansfield,  when  a  verdict  was  taken  for  the  plaintifis,  ^ho  presents  it  at 

-'  ^   ^  ,       the  navy  office  for 

subject  to  the  opinion  of  the  court  upon  a  casei  which  payment,  when  it 

was  in  substance  as  follows.  wTSlfly  " 

On  the  23d  of  August ^  1813,  the  defendants,  who  were  drawn  for  800/. 
bill  brokers,  were  possessed  of  a  navy  bill,  dated  the  l7th  sum 'had  l>een 

of  7iiA,  1813,  and  payable  the  15th  of  October  following,  fraudulently  al- 
^  \  ^  ^  ,   teredto  1800/., 

which  purported  to  be  for  the  sum  of  <£  1884  :  \6s. :  10a.  the  navy  office 

On  the  same  «3d  of  August,  the  defendants  offered  this  £ga  fr^h*^^^ 
bill  to  the  plaintiffs,  who  are  also  bill  brokers,  to  be  dis-  one  for  800/.;  C. 
counted ;  the  plaintiffs  agreed,  and  accordingly  paid  the  ceives  of  B.  the 
sum  of  cflSTO  :  2s. :  9J.,  being  the  remainder  of  the^um  reniainirgiooo/.x 
of  <£l884  :  16/. :  lOd.y  after  deducting  the  discount,  to  the  is  entitled  to  re- 
defendants,  who  delivered  to  them  the  navy  bill  in  re-  S®^**"  ^^^  i  WK)/. 

;  from  A  ,  though 

turn.     On  the  27th  of  the  same  month,  the  plaintifis  all  the  parties 

offered  it  to  a  Mr.  Williams,  who  likewise  agreed  to  dis-  1!^'!,!^"*^^. 

^  '  ^  iRnorantofthc 

count  it,  and  paid  the  plaintiffs  the  sum  of  <£l  b7 1 :  3j.  :  5i/.,  fraud, 
receiving  the  bill  from  them  in  return.     This  bill,  at  the 
time  it  was  issued  from  the  transport  ofEce,  had  been 
drawn  for  the  sum  of  <£884  :  1  6j.  :  \Qd.  only,  but  between 
that  period  and  the  23d  of  August,  it  had  been  altered  by 


Ryde. 


158  CASES.  IN   EASTER  TERM, 

1814.         some  person  in  its  form  and  purport,  by  prefixing  the 
Jones  figure  1  to  the  figures  .£884  :  \6s. :  lOrf.;  so  that  the  bill 

V.  then  purported  to  be  for  the  sum  of  of  1884  :  16r. :  lOJ. : 

The  date  of  the  bill  had  been  likewise  altered  from  the 
7th  of  Julj  to  the  17th,  and  the  time  when  it  became 
due  was  in  like  manner  changed  from  the  1 5th  to  the 
5th  of  October.  In  this  state  the  bill  had  been  dis- 
counted by  the  plaintiffs  for  th^  defendants,  and  by  Mr. 
Williams  fot*  the  plaintifis ;  but  neither  the  defendants, 
nor  the  plaintift,  nor  Mr.  Williams^  at  the  time  of  their 
respectively  discounting  it,  had  any  knowledge  of  its 
having  been  so  issued  and  altered.  The  bill  remained 
in  the  hands  of  Mr.  fVilUanu  till  the  5th  of  October ^  when 
it  was  presented  at  the  navy  pay  oflice,  but  was  refused 
payment,  on  account  of  the  alterations;  and  it  was  re* 
quired  by  the  commissioners  for  the  transport  department, 
that  the  bill  so  altered  should  be  deposited  with  them, 
and  a  new  one  issued  in  lieu  of  it  for  the  original  amount. 
This  was  accordingly  done,  without  any  communication 
with  the  defendants,  and  without  their  knowledge ;  and 
Mr.  Williams  thereupon  received  from  the  pay-oflice  the 
sum  of  «£8S3  :  16/. :  3rf.  only,  being  the  amount  of  the 
bill  as  originally  issued,  after  deducting  £\:0s.:  Id,^  for 
the  property  tax  charged  on  the  interest.  Mr.  Williams 
then  demanded  of  the  plaintiffs  repayment  of.  the  «£lOOO, 
being  the  difference  between  the  sum  which  he  had  ad- 
vanced on  discounting  the  bill,  and  that  which  he  had 
received  from  the  navy  board:  The  plaintifis  accordingly 
repaid  the  sum  of  o£*IOOO  to  him,  and  the  present  action 
was  thereupon  brought  by  the  plaintiffs  to  recover  the 
same  sum  from  the  defendants.  If  the  court  should  be 
of  opinion  that  the  plaintiffs  were  entitled  to  recover,  the 
verdict  taken  for  them  for  £  1 000  was  to  stand ;  but  if 
otherwise,  a  nonsuit  was  to  be  entered. 

On  this  day  the  case  came  on  for  argument,  when 


IN  THE   FIFTY-FOURTH   YEAR  OF  aKO.  ITT.  159 

Mr.  Serjt.  Lens,  for  the  plaintiffs,  premised  that,  in  order         1814. 
to  entitle  them  to  recover  back  the  difference  between         Jonei 
the  real  bill,  and  the  sum  which  it  purported  on  the  face  t^* 

of  it  to  be  worth,  it  was  only  incumbent  upon  them  to 
shew  that  that  sum  had  been  received  by  the  defendants 
on  a  consideration,  which,  though  supposed  to  be  valid 
between  the  parties  at  the  time  of  the  transaction,  had 
altogether  failed.  This,  he  said,  wa%  the  ordinary  case  of 
a  sum  of  money  having  been  received  by  one  party,  with- 
out any  imputation  of  fraud  on  either  side,  on  an  instru- 
ment which  turned  out  not  to  be  of  the  value  which  it 
apparently  bore.  He  contended  that^  if  a  person  sell  to 
another  an  instrument  bearing  an  intrinsic  value,  for 
more  than  that  sum,  when  the  real  value  appears,  the 
purchaser,  is  entitled  to  recover  back  so  much  as  exceeds 
the  real  value,  because  it  was  paid  without  a  con- 
sideration. Both  parties,  he  admitted^  were  equally  in- 
nocent, and  equally  ignorant  of  the  facts,  but  the  defend- 
ants had  received  <£l800  of  the  plaintiffs  on  the  suppo- 
sition that  they  were  giving  the  worth  of  that  sum  ;  the 
instrument  afterwards  appears  to  be  worth  only  £S0O, 
not  from  any  fluctuation  of  the  market,  but  from  the  in- 
herent defect  of  the  instrument.  There  was  no  under- 
standing that  the  plaintiffs  took  the  bill  for  better  for 
worse ;  no  risk  to  be  run  on  it,  except  that  which  was 
incidental  to  all  such  instruments,  viz.  that  of  being  dis- 
honoured when  presented  for  payment:  It  was  not, 
therefore,  the  case  of  a  man  having  been  mistaken  in  his 
speculation,  but  it  was  a  simple  agreement  that  the 'bill 
should  be  taken  for  what  it  was  really  worth*  He  said, 
there  were  no  authorities  exactly  in  point,  but  he  antici- 
pated the  case  of  Price  v.  Nea/e  (a),  which  he  supposed 
would  be  cited  by  the  other  side.     In  that  case,  the 

(a)  3  Bur.  1354.  ' 


Jones 

V. 
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1814.  plaintiff  had  accepted  a  forged  bill^  which  was  afterwards 

indorsed  to  the  defendant^  and  taken  up  by  the  plaintiff 
when  due ;  the  court  held  that  the  plaintiff  was  not  en- 

Rtdb.  titled  to  recover  back  the  money  so  paid :  That>  how- 
ever^ was  very  distinguishable  from  the  present  case, 
because  there  the  plaintiff  had,  by  his  acceptance,  ac- 
knowledged the  validity  of  the  bill,  and  he  bad  therefore 
no  equitable  claim  upon  the  defendant.  [Lord  Chief 
Justice  GMs, — The  case  of  Barber  v.  Gingell  (tf),  is  a 
stronger  case ;  that  was  an  action  against  the  acceptor  of 
a  bill  of  exchange,  to  which  one  defence  was  that  the  ac- 
ceptance had  been  forged  by  the  drawer ;  but  the  plain- 
tifi*  having  proved  that  the  defendant  had  paid  several 
bills,  to  which,  as  to  that  in  question,  the  drawer  had 
written  acceptances  in  the  defendant's  name,  Lord  Kenyan 
held  that  the  defendant  had  by  so  doing  adopted  the  ac- 
ceptance, and  made  himself  liable.]  That  case,  the  learned 
Serjt.  said,  was  decided  on  the  same  principle  as  that  of 
Priie  V.  Ne  Vf,  viz,  that  where  a  party  acknowledges  an  in- 
strument to  be  genuine,  he  is  concluded  by  such  acknow- 
ledgment ;  but,  in  the  present  case,  each  was  in  the  same 
situation  as  the  other,  and  it  therefore  fell  within  the 
general  principle,  that  where  there  has  been  no  fraud  or 
neglect  on  either  side,  the  money  which  has  been  paid 
on  a  consideration  which  fails,  cannot  be  retained,  at 
kast  pro  tanioy  (qt  which  the  consideration  has  failed. 

Mr.  Serjt.  Vaughan^  conirh^  insisted  that  the  parties 
being  equally  innocent,  the  maxim  of  potior  est  conditio 
possidentis  must  prevail ;  in  support  of  which  position  he 
cited  Ancher  v.  The  hank  of  England  (3),  on  which  oc- 
casion Lord  Mansfield  said  that  where  there  was  equal 
equity,  possession  must  prevail  \  and  that  the  equity  was 
equal  between  persons  who  were  equally  innocent.    The 

id)  3  Etp.  Rep.  60.— -^2f)  Dotig.  637. 


Hyde. 
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transaction  here  was,  that  certain  bill  brokers  had  met  for  1 8 1 4. 

die  purpose  of  passing  from  one  to  the  other  certain  securi-         t*^^^ 
ties  ;  it  happened  that  this  was  a  government  security,  v, 

(it  would  have  been  the  same  thing,  had  it  been  a  bill  of 
exchange)  which  the  defendants  sold  to  the  plaintiffs ; 
fer  this  must  be  considered  merely  as  a  sale,  since  the 
defendants  gave  no  indorsement  or  security  beyond  what 
the  instrument  itself  gave;  they  did  not  pledge  their 
personal  credit,  and  the  plaintiffs,  therefore,  took  it  on 
their  own  risk  :   The  latter  afterwards  passed  it  away  to 
a  third  person,  and  this,  he  said,  was  clearly  such  an 
adoption  as  precluded  the  plaintifis  from  calling  on  the 
defendants  to  refund ;  at  least,  they  should  have  commu- 
nicated the  forgery,  and  made  their  claim  as  soon  as 
possible  upon  the  defendants.    [Lord  Chief  Justice  Gibbs. 
— That  is  an  ungracious  argument  for  the  defendants  to 
make  use  of;  for  it  was  clearly  a  forged  instrument,  and 
the  plaintifis,  therefore,  might  have  recovered  the  whole 
amount  from  the  defendants.  ]    If  IVilliams  had  recovered 
against  the  plaintifis,  he  admitted  that  the  latter  would 
have  had  a  claim  against  the  defendants ;  but  he  con- 
tended that  the  plaintiffs  should  have  resisted  the  applica- 
tion made  by  Williams^  and  have  left  him  to  his  action* 
If  they  had  paid  it  voluntarily,  it  must  be  considered  as  a 
payment  in  their  own  wrong.      If  both   parties  were 
equally  innocent,  why  was  the  loss  to  fall  on  the  defend- 
ants, more  than  on  the  plaintiffs.^  [Lord  Chief  Justice 
G'Ms* — ^The  defendants  might  have  recovered  it  back 
from  the  per<ion  from  whom  they  received  it.]    It  did 
not  follow,  he  said,  that,  because  the  consideration  had 
altogether  failed,  the  plaintiff  was  entitled  to  recover. 
In  Bret  v.  Holbeck  {a\  where  an  administrator,  having 
found  a  mortgage  deed  among  the  intestate's  papers,  had 

r 

(a)  Doug.  654. 
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1814.  assigned  it  more  than  six  years  back  for  the  mortgage 

money ;  the  mortgage  deed  proved  to  be  a  forgery ;  the 
V.  court  held  that  the  assignee  was  not  entitled  to  recover, 

^^^^'  unless  the  assignor  knew  it  to  be  a  forgery.  So  in  the 
present  case,  unless  the  defendants  could  be  fixed  with 
some  fraud  or  knowledge  of  the  forgery,  they  could  not 
be  made  liable.  He  compared  this  to  the  case  of  a  horse 
sold  without  a  warranty.  [Mr.  Justice  Chambre, — Suppose 
a  man  sell  a  horse,  which  turns  out  to  have  been  dead  at 
the  time  of  the  sale]  There  the  defect  would  appear  on 
the  face  of  the  transaction.  The  case  of  Price  v.  Neale^ 
he  said,  was  strong  authority  in  favour  of  the  defend- 
ants, and  was  in  substance  the  same  as  the  present.  [Lord 
Chief  Justice  Gibbs. — ^There  is  an  obvious  difference  be- 
tween the  two  cases ;  for  in  Price  v.  Neale^  the  money 
was  paid  by  the  person  whose  peculiar  duty  it  was  to  see 
tl^at  the  bill  was  a  good  one.]  This  was  not  a  transfer  of 
mere  waste  paper  i^  for  the  instrument  was  worth  some- 
thing, and  JVil/iamsi  who  must  be  considered  as  standing 
in  the  plaintiff's  place,  had  recovered  something  upon  it. 
[Lord  Chief  Justice  Gibbs. — If  the  plaintiffs,  or  Wtlliami 
in  their  place,  had  done  what  you  suggest,  and  had  held 
out  against  the  commissioners,  refusing  to  receive  less 
than  the  apparent  amount  of  the  bill,  the  question  to-day 
had  been,  not  whether  they  should  recover  «£iOOO,  but 
i^lSOO] 

Mr.  Seijt.  Lensyin  reply,  distinguished  this  from  the 
ca<;e  of  Bree  v.  Holbeck  above  cited,  because  there  the 
administrator  had  covenanted  against  his  own  acts  and 
those  of  the  intestate  only;  and  by  so  doing,  he  precluded 
the  idea  of  any  further  warranty. 

Lord  Chief  Justice  Gibbs.— I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  recover,  and  on  the  grounds  on 
which  my  brother  Lens  founded  his  argument,  viz.  that 
it  was  an  exchange  between  the  parties,  on  the  one  hand,. 


Hyde. 


IN  THE  FIFTY-FOURTH  YEAR  OF  GEO.  III.  l63 

of  a  navy-bill  professing  to  be  for  «£l800,  and  so  repre-  1814. 

sented  by  the  party  delivering  it;  and  on  the  other  hand,        '  t^*^^*' 
of  the  sum  of  money  which  the  bill  purported  to  be 
worth,  minus  the  interest.     Both  parties  were  mistaken 
as  to  the  value  of  the  bill.     Proving  to  have  been,  to  a 
certain  extent,  forged,  I  think  the  person  originally  in 
possession  of  it  ought  to  pay  to  that  extent  to  the  person 
who  received  it  from  him.     The  ground  of  resisting  this 
daim  is,  that  it  was  a  negociable  security,  without  indorse- 
ment; and  that  when  the  holder  of  a  negociable  security 
passes  it  away  without  indorsing  it,  he  means  not  to  be  re- 
sponsible upon  it.     This  doctrine  was  fully  discussed  in 
the  case  of  Fenn  v.  Harrison  (a),  and  the  proposition  is 
true,  but  only  to  a  certain  extent.     If  a  man  pass  an  in- 
strument of  this  kind  without  indorsing  it,  he  cannot  be 
sued  as  indorser;  but  he  is  not  released  from  the  respon* 
ability  which  he  incurs,  by  passing  an  instrument  which 
purports  to  be  of  greater  value  than  it  really  is.    The 
case  of  Bree  v.  Holbeck  is  very  distinguishable  from  this  : 
In  that  case,  the  mortgage  deed,  as  far  as  appeared,  was 
valid,  and  it  was  the  duty  of  the  administrator,  to  admi- 
nister it  as  part  of  the  intestate's  effects ;  but  common 
prudence  required  him  not  to  covenant  beyond  a  certain 
extent;  and  hetherefore covenanted  against  his  own  acts 
only,  and  those  of  his  intestate  ;  that  circumstance  pre- 
cluded the  presumption  of  any  further  security.     This 
question  must  often  have  occurred  in  the  case  of  bank 
notes:  I  believe  it  is  not  disputed,  but  that  if  a  man  take 
a  forged  note,  he  is  entitled  to  recover  the  amount  of  it 
from  the  person  of  whom. he  received  it ;  and  I  cannot 
distinguish  this  from  the  case  of  a  promissory  note ;  for 
though  one  should  not  be  answerable  on  the  note  as  party 


(a)  3  IV  i?.  757. 
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1814.  to  it}  one  should  be  liable  for  the  money  which  had  been 

j"^"^  paid  on  the  supposition  of  its  being  worth  so  much. 

•I  Ones 

V,  Mr.  Justice  Heath  was  of  the  same  opinion,  and  cited 

the  case  of  Cripps  v.  Reade  (a),  where  the  defendant,  sup- 
posing himself  to  be  the  legal  representative  of  a  lessee 
for  years,  sold  the  lease  to  the  plaintiff,  but  without  any 
deed  of  conveyance,  promising,  if  any  thing  happened, 
to  see  the  plaintiff  righted;  the  real  representative  having 
ejected  the  plaintiff,  Lord  Kenyan  held  that,  the  money 
having  been  paid  under  a  misapprehension  by  both  parties^ 
the  plaintiff  was  entitled  to  recover  it  back  as  for  money 
had  and  received. 

Mr.  Justice  Chambre. — ^There  can  be  no  doubt  in 
this  case :  The  general  principle  is  perfectly  clear,  that 
where  money  has  been  paid  without  a  consideration,  it  is 
to  be  recovered  back.  It  would  be  very  mischievous  if  the 
doctrine  contended  for  by  the  defendants  could  be  sup- 
ported, as  it  would  very  materially  affect  the  credit  of 
these  instruments.  The  person  who  takes  them,  gives 
credit  to  the  person  who  passes  them  to  him  for  the 
amount ;  and  if  they  fail,  the  money  must  be  refunded. 
In  this  case,  the  plaintifl^,  or  at  least  WiUiams^  who  stood 
in  their  place,  have  done  nothing  but  what  was  for  the 
advantage  of  the  defendants. 

Mr.  Justice  Dallas. — It  is  agreed  that  both  parties 
were  equally  innocent,  and  had  equal  means  of  knowledge. 
Both  on  principle,  therefore,  and  on  the  authority  of 
cases,  the  plaintifis  are  entitled  to  recover.  The  money 
was  paid  by  mistake;  the  case  therefore  falls  within 
the  principle  of  Cripps  v.  Reade^  cited  by  my  brother 
Heath. 

Verdict  for  the  plaintiff  (b\ 


^"^m 


(a)  6  T.  R.  606.-^*->(6)  See  the  next  case. 
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1814. 

BRUCE  V.  BRUCE  and  Others. 

This  was  also  a  special  case  for  the  opinion  of  the  courty  So,  though  the 
under  circumstances  exactly  similar  to  the  preceding  case  amomuof'the 
of  Jomes  V.  Ryde,  except  that  the  instrument^,  w'nich  in  bill  should  have 
the  present  case  was  a  victualling  bill,  after  passing  from  officefon  p^ 
the  possession  of  the  defendants,  through  the  hands  of  scDtment 
the  plaintiffs,  to  the  bank  of  England,  was  by  the  latter 
presented  at  the  victualling  ofEce  and  there  paid.    On  dis* 
covery  of  the  forgery,  the  victualling  office  received  from 
the  bank  of  England,  and  the  bank  from  the  plaintiffs^ 
the  difference  between  the  apparent  and  'the  real  value  of 
the  bill.    The  case  came  on  for  argument  on  Saturday, 
the  14th  of  Majf  when 

Mr.  Serjt.  PeU,  for  the  defendants,  contended  that 
the  payment  by  the  victualling  office  was  a  feature  in  the 
present  case,  which  distinguished  it  from  that  of  Jones  v. 
Ryde,  inasmuch  as  it  was  incumbent  on  that  office  to  have 
ascertained  that  it  was  a  valid  instrument;  and  they  not  hav- 
ing done  so,  the  payment  was  in  their  own  wrong,  and  was 
such  a  recognition  of  the  instrument,  as  brought  this  case 
within  the  principle  of  Price  v«  Neale  (0).  Then  if  the 
victualling  office  could  not  have  sustained  an  action  against 
the  bank  of  England,  from  whom  they  received  the  bill, 
neither  could  the  bank  have  recovered  against  the  plain- 
tiffs, nor  the  plaintiffs,  consequently,  against  the  defend- 
ants. He  ftirther  contended  that,  in  this  case,  there  was 
'a  greater  degree  of  neglect  in  the  victualling  office,  in  not 
communicating  the  forgery,  than  in  the  navy  office  in  the 
foregoing  case.  [Lord  Chief  Justice  GMs. — There  can- 
not be  different  degrees  of  neglect  in  the  two  cases.] 

Mr.  Serjt.  Best,  contrh,  relied  on  the  same  arguments 

(o)  3  Bur.  1354. 


Bruce 

t». 
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I814u  which  had  been  used  for  the  plaintiffs  in  Jones  v.  Rydi^ 

and  insisted  that  the  victualling  office  was  not  obliged, 
like  the  acceptor  of  a  bill  of  exchange,  to  know  whether 

Bruce.         ^^  instrument  were  valid  or  no. 

The  court  took  time  to  consider  of  this  case  till  51r«- 
day  the  19th  of  May ^  when  the  Chief  Justice  delivered 
the  opinion  of  the  court ;  which  was  that  there  was  no 
substantial  reason  for  distinguishing  this  from  the  case  of 
Jones  V.  Ryde,  and  that  therefore  there  must  be,  as  in 

that  case. 

Judgment  for  the  plaintiff. 


Thunday,     •  HODGSON   v.   TEMPLE. 

May  5. 

-jf  is  arrested  and  ^^  g^ -^^  Vaughan,  on  the  first  day  of  this  term,  ob- 
held  to  bail  in  a  j  a       »  /  -» 

civil  action,  after  tained  a  rule  to  shew  cause,  either  why  the  defendant 

bsSjTiimhrm  sbould  not  be  brought  up  by  writ  of  habeas  corpus,  from 
at  the  suit  of  the  the  custody  of  the  sheriff  of  London,  to  be  surrendered  to 
thereupon  com-    *be  warden  of  the  fleet,  in  discharge  of  his  bail ;  or  else, 

mitted  lo  the  cus-  ^{jy  ^n  exoneretur  should  not  be  entered  on  the  bail-piece, 
todyof  thesnerifl         '  •  ,  .  ^ 

o{  London,  On  He  moved  on  an  affidavit,  which  stated  that  the  defend- 
an  application  to  ^^^  j^^^  ^een  arrested  and  held  to  bail  for  i*  1 4,000,  at 

the  court  by  the  '        ' 

bail  for  relief: —  the  suif  of  the  plaintiff,  on  the  2d  oi  December,  1812  ; 

bail  were  not  en-  *^^^  ^^  ^^^^  justified  in  that  action  on  the  10th  oi  Fe* 

tilled  to  enter  an   bruary^  181 3  ;  and  that  an  extent  issued  against  him  at 

exoneretur  "n  .  .  .  ° 

the  hail  piece ;      the  suit  ot  the  crown,  for  certain  excise  penalties,  on  the 

«,  the  crown  25th  of  March,  1814,  in  consequence  of  which,  he  was 
having  refused  its  ^  * 

consent  to  the  de-  committed  to  the  custody  of  the  sheriff  of  London  ;  so 

fendant  b^'ina. 

surrendered,  unless  he  should  be  immediately  remanded  lo  the  custody  of  the  marshal ; 

that  this  cnuri  would  have  no  authority  so  to  remand  him,  ^fier  he  had  been  surrendered 

to  the  warden  of  tiie  fleet ;  and  3,  thai  the  bail  could  not  surrender  the  defendant  by 

hahea%  corpus,  as  a  matter  of  right,  without  the  consent  of  the  crown  :— But  the  couft 

expressed  their  readiness  to  give  the  bail  time  for  surrendering  the  defendant. 
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that  the  bail  had  become  responsible  more  than  a  year  1814. 

before  the  extent  issued,  though  the  plaintiff  did  not  ob-       Hodgson 
tain  final  judgment  till  after  it  had  issued.     The  Chief  v. 

Justice  stated  that  this  application  had  been  made  to  him 
in  the  last  vacation,  while  his  lordship  was  on  the  circuit, 
bat  it  was  admitted  that  it  could  not  then  be  supported, 
for  want  of  the  consent  of  the  crown.    Afterwards,  in  the 
sune  vacation,  the  bail,  having  obtained  the  consent  of 
the  solicitor  on  the  part  of  the  crown,  that  the  defendant 
should  be  surrendered,  on  condition  of  his  being  imme- 
diately remanded  to  the  custody  of  the  marshal,  made  a 
second  application.     The  Chief  Justice,  being  doubtful 
whether,  after  the  defendant  had  been  surrendered  to  the 
warden  of  the  fleet,  he  should  have  any  authority  to  take 
him  out  of  that  custody,  referred  the  parties  to  the  court. 
He  now  expressed  his  opinion  that  the  parties  had  been 
misled  by  the  case  of  Bondw.  Isaac  (/i),  where  the  defendant, 
who  was  an  impressed  man  in  the  custody  of  the  keeper 
of  the  Savoy,  was  brought  up  by  writ  of  hakas  corpus  by 
his  bail,  and  the  only  doubt  entertained  by  the  court  was 
as  to  the  disposal  of  him. 

Mr.  Serjt.  Vaughan  said  that  he  now  moved  on  the 
right  which,  he  contended,  the  bail  had  to  make  this 
motion,  not  following  up  the  application  which  had  been 
made  to  the  Chief  Justice,  because  the  crown  had  refused 
its  consent  to  that,  except  on  conditions  which,  he  in- 
listed,  it  had  no  right  to  impose.  '  The  question,  he  said, 
was,  what  mode  of  relief  could  be  afforded  to  the  bail* 
He  cited  the  case  of  the  bail  in  Boise  v.  Sellers  (i),  where 
the  court  of  Kin^s  Bench  permitted  the  king's  debtors  to 
be  surrendered  by  their  bail  in  the  civil  action,  it  appear- 
ing that  that  action  was  for  a  just  debt,  and  had  been 
brought  before  the  information  had  been  filed  at  the  suit 


(a)  1  Bur.  339. {Jb)  1  Sir.  641. 
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1814.  of  the  crown.    He  also  cited  FrencVs  case  (a),  where  the 

,.  "^""^  defendant,  beine  out  on  bail  in  an  action  in  the  Kinr^s 

HoDGSoir  »         ft  ^       * 

V.  Bench,  was  taken  on  an  extent  at  the  queen^s  suit ;  the 

Temple.  j^^jj  jj^Qugh^  hjjn  ^p  by  habeas  corpus,  and  the  court  com- 
mitted him  to  the  marshal  in  their  discharge,  the  action 
being  precedent  to  the  extent,  notwithstanding  great 
opposition  on  the  part  of  the  attorney-general: — ^And 
Chrttfs  case  (i),  where  the  defendant,  having  been  com- 
'  mitted  to  the  Fket  by  the  court  of  Exchequer,  ityt  not 

paying  a  debt  due  to  the  crown,  was  surrendered  to 
the  marshal  in  discharge  of  his  bail,  in  a  cause  depending 
in  tht  Kings  Bench,  and  the  court  held  that  by  habeas 
corpus  from  the  Exchequer,  he  might  be  recommitted  to 
the  fleet  \  stating  that  this  had  often  been  done,  both  in 
civil  and  criminal  causes.  He  contended  that  the  case  of 
Bond  V.  Isaac,  above  alluded  to,  went  the  whole  length  (^ 
the  present  application,  and  he  supported  his  motion  by 
Stat.  25  Ed^  3.  r.  19.  (r). 

On  this  day,  the  several  parties  who  were  concerned  in 
resisting  this  application,  shewed  cause  against  the  rule. 

The  Solicitor'General,  on  the  part  of  the  crown,  said 
it  was  a  general  rule  that,  on  an  extent,  a  prisoner  could 
not  be  removed  from  one  custody  to  another  without  the 
consent  of  the  crown ;  in  support  of  which  proposition,  he 
cited  Coateis  case  {d),  and  Sandys  v.  Spivey  {e).  The  two 
cases  on  which  the  bail  relied  for  the  support  of  their 
application,  were  only  short  notes,  which  did  not  state 
when  the  judgments,  on  which  the  respective  executions 
issued,  were  signed  ;  and  he  contended  that  the  priority 


(a)  Sttlk.  353. (6)  1  Wils.  248. (c)  Bjr  that  statute  it  is 

enacted  "  that,  notwithstanding  the  protections  given  by  the  king  to 
'*  his  debtors,  those  who  have  actions  against  such  debtors  shall  be 
••  answered  by  them  in  the  king's  court:  And  ifiudgment  be  there- 
upon given  for  the  plaintiff,  execution  shall  be  put  in  suspense, 
till  rree  be  made  to  the  king  of  his  debt."  (c^)  Barnes  385. 
-*(0  Id.  388. 


€€ 


Hodgson 
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of  suit  on  the  part  of  the  subject  must  be  established  by  1814. 

his  judgment  having  been  signed  before  the  process  at 
the  suit  of  the  crown  ;  not  by  the  periods  of  time  when  '  t;. 
the  suits  were  respectively  commenced ;  for  by  stat.  33  Temple. 
Htn.  8.  c.  39.  /.  74.,  it  was  enacted,  **  that  if  any  suit  be 
"  commenced,  or  process  awarded  for  the  recovery  of 
"  the  king's  debts,  such  suit  or  process  should  be  pre- 
**  ferred  before  that  of  any  person ;  and  that  the  king 
**  should  have  first  execution  against  any  defendant  for 
•*  his  said  debts,  before  any  other  person ;  so  that  the  kings 
*  suit  be  commenced y  or  process  at  his  suit  be  awarded^  before 
^judgment  given  for  the  said  other  persons^  In  the  pre- 
sent case,  he  admitted  that  the  plaintiff's  action  had  been 
brought  before  any  suit  had  been  instituted  by  the  crown ; 
but  pending  that  action,  and  before  final  judgment,  the 
information  had  been  filed.  [Mr.  Justice  Heath, — Sup- 
pose the  defendant  were  to  be  surrendered  to  the  warden, 
and  then  immediately  remanded  to  the  custody  of  the 
marshal,  what  objection  could  you  make  to  that?]  There 
could  then  be  no  objection  on  the  part  of  the  crown. 
(Lord  Chief  Justice  Gibbs. — But  what  right  have  we  to 
send  back  a  prisoner  to  the  custody  of  the  marshal,  by 
our  mere  order,  wjien  he  has  been  surrendered  to  the 
warden  of  the  Fleet  ?  If  any  such  practice  exist,  it  must 
have  originated  from  that  case  in  BurroUghJ]  There 
were  instances,  he  said,  where  persons  in  custody  on 
criminal  process,  had  been  charged  by  the  plaintiSs  in 
civil  actions  in  custody  of  the  sheriff,  but  there  was  no 
case  where  the  bail  had  been  pei'mitted  to  surrender  such 
person,  against  the  consent  of  the  crown.  There  were 
also  cases  where  the  exchequer  would  grant  a  habeas  corpus^ 
when  the  custody  had  been  inadvertently  changed  (a).  As 
to  the  Stat.  25  Ed,  3.,  that  act  only  gave  the  civil  creditor  a 


(a)  Barnes  388* 
VOL.  I.  N 
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J814.  ^5g^t  to  bring  his  action  and  proceed  to  judgment;  but 

so  far  from  giving  authority  to  bail  to  surrender  the  de- 


t,.  fendant,  it  expressly  suspended  the  execution,  till  gree 

Tim  PL  I.       should  be  made  to  the  king  for  his  debt. 

Mr.  Serjt.  Besty  on  the  part  of  the  sheriff,  suggested 
that  this  difficulty  niight  be  obviated,  by  the  court  sus- 
pending the  time  for  the  bail  to  surrender  their  prin- 
cipal ;  and  he  cited  the  case  of  The  King  v.  Fearne  [a)y 
where  a  man  was  convicted,  before  Mr.  Justice  Heathy  of 
setting  fire  to  his  house,  and  was  sentenced  to  be  im- 
prisoned. Bail  had  been  put  in  for  him  in  a  civil 
action,  and  the  court,  on  his  (Mr.  Serj.  Besfs)  motion, 
allowed  the  bail  time  for  rendering  the  defendant,  during 
the  period  of  his  imprisonment.  By  adopting  this 
method  in  the  present  case,  the  bail  would  be  relieved 
from  the  hardship  of  their  'situation,  and  on  the  other 
hand^  the  court  would  not  be  called  upon  to  decide  the 
question,  whether  they  had  it  in  their  power  to  change 
the  custody  of  the  defendant. 

Mr.  Serjt.  Letis^  on  the  part  of  the  plaintiff,  disclaimed 
any  advantage  arising  from  priority  of  suit  with  reference 
to  that  of  the  crown,  and  contended  that  he  could  not 
be  called  upon  to  give  his  consent  to  this  application,  at 
least,  not  to  that  part  of  it  which  related  to  the  exomretur 
being  entered  on  the  bail-piece.  This  motion  was  made 
solely  on  the  part  of  the  bail,  to  be  relieved  from  their 
responsibility  \  but  that  object  could  not  be  accomplished 
unless  the  principal  were  in  a  condition  to  be  surrendered : 
Tho  court  would  not  assist  the  bail  to  the  prejudice  of 
the  plaintiff.  He  cited  the  case  of  Sharp  v.  Sheriff  {b)^ 
where  the  court  of  King's  Bench  refused  a  habeas  corpus^ 
for  the  purpose  of  surrendering  the  defendant  in  dis- 
charge of  his  bail,  until  the  latter  had  justified  ;  and  that 

(«)  Sartey  summer  a&sixes  1807.— —(^)  7  T,  R.  £26. 


V, 
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of  Fdkiin  V.  Critico  {d)^  where  the  defendant  being  in  J  8 14. 

custody  for  the  purpose  of  being  sent  out  of  the  kingdom       Hodgson 

under  the  alien  act|  the  court  refused  to  enter  an  exong" 

retur  on  th^  bail-piece,  while  he  remained  in  the  king- 

dom^  and  there  was  a  possibility  of  his  being  again  at  large. 

Unless,  therefore,  these  baiL  could  shew  s6me  mode  by 

which  this  application  could  be  granted,  without  prejudice 

to  the  rights  of  the  other  parties,  the  court  would  not 

comply  with  it.     [Lord  Chief  Justice  Gihbs. — Where,  on 

die  surrender,  the  court  could  recommit  to  the  custody  of 

the  marshal,  no  objection  being  made  to  it,  they  would 

do  it  at  once,  without  any  previous  surrender ;  they  would 

consider  th^  intermediate  steps  as  having  been  f  aken,  and 

would  go  at  once  to  the  result.]     In  the  present  case, 

however,  there  was  an  objection,  both  to  the  steps  and 

to  the  result. 

Mr,  Serjt.  Vaughan^  in  support  of  the  rule,  contended 
that  no  reason  had  been  urged,  which  was  sufficient  to 
prevent  the  court  from  granting  this  application.  As  to 
the  plaintiff,  he,  of  all  the  parties,  was  the  least  entitled 
to  object,  because  it  was  through  his  neglect  that  the 
principal  had  not  been  taken  at  his  suit,  and  he  might 
even  now  lodge  a  capias  ad  satisfaciendum  with  the  sheriff. 
The  courts,  he  said,  were  always  inclined  to  favour  bail, 
iBviien  they  had  shewn  a  disposition  to  comply  with  their 
recognizances ;  and,  on  the  other  hand,  would  never  assist 
a  plaintiff^  who  had  not  used  a  proper  degree  of  diligence. 
The  case  of  Sharp  v.  Sheriffs  which  had  been  cited  on 
the  part  of  the  plaintiff,  was  in  favour  of  the  bail,  for 
there  the  court  had  in  fact  granted  their  application,  and 
had  shewn  a  strong  disposition  to  favour  them.  With 
regard  to  the  crown,  could  it  be  doubted  for  a  moment, 
that  the  exchequer  would   immediately  grant  a  habeas 


(a)  13  East.  45?. 
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corpusy  when  the  crown  had  it  in  its  own  po^er  to  choose 
the  place  of  custody  for  its  prisoners  (a)  ?  [Lord  Chief  Jus- 
tice GiWj.— Where  the  custody  has  been  changed  inad* 
vertently,  the  exchequer  would  grant  a  habeas  corpus^  but 
that  cannot  be  said  to  be  the  case,  where  the  court  does 
it  on  deliberation,  and  with  the  consent  of  the  crown.] 
FreneVs  case,  and  that  of  Bayce  v.  Sellers^  above  cited,, 
he  contended,  were  unanswerable,  and  went  the  whole 
length  of  what  he  was  applying  for.  [Mr.  Justice  Heath. 
—These  cases  do  not  apply,  because  they  were  in  the 
Kings  Bench ;  and  though  that  court  might  have  autho- 
rity to  remand  the  defendant  at  once  upon  his  surrender, 
it  does  not  follow  that  this  court  has  the  same  power.J 
Mr.  Serjt.  Lens  then  insisted  that,  at  all  events,  the  bail 
were  entitled  as  a  matter  of  right  to  enter  an  exonereturj 
where  the  principal  was  not  amenable.  He  cited  the  case 
of  Grant  v.  Fagan  (^),  where,  on  a  motion  to  enlarge  the 
time  for  the  bail  to  render  their  principal,  on  the  ground 
that  he  had  been  detained  in  France^  as  a  prisoner  of  war, 
the  court  of  Ksng*s  Bench  assigned  as  a  reason  for  refusing 
the  application,  that  the  render  had  not  become  impos- 
sible by  the  act  or  law  of  this  state,  which  would  have 
excused  the  performance  :  As,  therefore,  in  the  present 
case,  the  bail  were  prevented  by  the  law  of  this  state 
from  rendering  their  principal,  he  concluded  that  they 
were  entitled  to  succeed  on  this  motion. 

The  court  took  time  for  consideration,  and  on  this 
day  the  Chief  Justice  delivered  the  opinion  of  the  court* 
This  application  is  in  effect  threefold :  First,  to  enter  an 
txoneretur  on  the  bail-piece ;  secondly,  if  the  bail  should 
not  be  entitled  to  demand  that,  to  grant  a  habeas  corpus  to 
bring  the  defendant  up  out  of  the  custody  of  the  mar-. 


(a)  Barnei  385,  388.     1  Sir.  641. {h)  4  East,  I89. 
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shal,  and  surrender  him  to  the  warden  of  the  Fleets  and 
then  immediately  remand  him  to  the  sheriflF  of  London ; 
or,  thirdly^  if  the  court  should  not  think  themselves 
authorised  to  comply  with  that  part  of  the  application,  to 
grant  a  habeas  corpus ^  as  matter  of  right,  to  surrender  him 
in  discharge  of  his  bail.  The  information,  at  the  suit 
of  the  crown,  was  filed  after  the  civil  action  was  com- 
menced, but  before  the  plaintiff  obtained  judgment.  As 
to  entering  an  exoneretur  on  the  bail-piece,  we  are  clearly 
of  opinion,  that  that  part  of  the  rule  cannot  be  complied 
with.  In  Folketn  v.  Criticoy  which  was  cited  on  the  part 
of  the  plaintiff,  the  court  held,  that  when  the  defendant 
could  by  possibility  be  again  at  large,  an  exoneretur  could 
not  be  entered;  in  the  present  case,  the  defendant  might 
at  any  time  release  himself  from  the  extent,  by  paying 
the  amount  of  the  penalties.  With  regard  to  surrender-, 
ing  the  defendant  to  the  warden  of  the  Fleets  and  then 
remanding  him  immediately  to  the  custody  of  the  sheriff^ 
that  part  of  the  application  supposes  that  he  cannot  be 
surrendered  in  discharge  of  his  bail,  without  the  consent 
of  the  crovm ;  and  that  consent  is  withheld,  except  on 
condition  of  his  being  instantly  remanded.  If  the  court 
had  authority  to  do  this,  they  would  willingly  comply,  and 
it  would  obviate  all  difEculty ;  but  such  a  course  might  be 
attended  with  such  serious  consequences  to  third  persons, 
that  the  court  cannot  adopt  it.  Many  cases  were  cited  to 
prove  that  the  court  has  authority  to^o  this,  but  those 
were  all  criminal  cases  in  the  Ktng^s  Bench ^  and  certainly 
that  court  has  often  ordered  a  prisoner,  who  has  beeh 
surrendered  in  discharge  of  his  bail,  to  be  remand^ed  to 
the  custody  of  the  marshal;  but  they  have  done  this  as 
a  court  having  criminal  jurisdiction  :  The  defendant  is 
brought  up  as  a  criminal,  and  then  the  Kin^s  Bench^  as 
the  first  court  of  criminal  judicature,  is  entitled  to  take 
him  out  of  the  custody  in  )^ch  he  has  been  detained. 


1814. 


Hodgson 

V. 
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1814.  and  commit  him  to  any  other.     In  such  case  the  bdeas 

HoDGsoir       ^^P^^  is  taken  out  on  the  crown  side,  and  indeed  it  was 

V.  decided  in  the  case  of  Fowler  v.  Dunn  {a\  that  it  could 

T*EMPL.C 

not  be  taken  out,  except  on  the  crown  side.  The  crown 
has,  in  some  cases,  after  thedefendant  has  beensurrendered 
and  committed  by  the  court  to  their  own  custody,  returned 
him  by  habeas  corpus  to  the  custody  from  which  he  was 
taken ;  and  I  think  that  canhardly  be  confined  to  cases  where 
the  court  has  committed  him  inadvertentlyi  though  it  is 
so  intimated  in  Sandys  v.  Spivey  (b) :  But  there  is  no 
case  where  the  court  has  remanded  a  defendant,  who  has 
been  brought  up  charged  with  a  civil  suit,  to  any  other 
custody.  As  no  authority  has  been  cited  to  shew  that 
this  court  has  ever  done  what  it  is  now  required  to  do, 
and  as  it  is  at  least  very  doubtful  whether  it  has  any  such 
power,  we  are  of  opinion  that  we  cannot  remand  the 
defendant,  when  surrendered,  back  to  the  custody  of  the 
marshal  J  and  as  the  crown  refuses  its  consent  to  the 
surrender,  except  on  condition  that  he  shall  be  so  re- 
manded, we  come  to  the  only  remaining  que8tion> 
whether  the  bail  be  entitled  to  surrender  him,  as  a 
matter  of  right,  without  the  consent  of  the  crown.  It 
is  contended  on  this  part  of  the  application,  that  the 
court  has  a  right  to  direct  the  defendant  to  be  surren- 
dered in  discharge  of  his  bail,  and  that  the  crown  must 
afterwards  take  its  own  course  for  recovering  the  custody 
of  him ;  and  in  support  of  this  position,  it  is  urged  that 
^  the  crown  may  always  choose  the  custody  of  its  own 

prisoner.  The  cases  cited  from  Barnes^  p.  385  and  388^ 
both  go  the  length  of  establishing  this  proposition;  but 
the  latter  case  goes  on  to  state  that,  without  regard 
to  the  priority   of  suit,  the  demand  of  the  crown  as 

(a)  4  Bur.  2034.— — ((>}  Barnes,  388] 
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always  to  be  preferred  before  that  of  any  private  person*  1814. 

It  is  clear,  therefore,  that  the  plaintiff  in  the  civil  suit, 
can  in  no  case  remove  the  defendant  out  of  the  custody      *'  "V!! 
in  which  the  crown  has  placed  him,  without  the  consent       Temple. 
of  the  crown.    But  in  order  to  shew  that  the  bail  are 
entitled  to  do  so,  many  cases  were  cited,  which  it  is  very 
difficult  to  understand.     In  French's  case  (a),  and  Boise 
v.  Sellers  (3),  the  bail  were  permitted  to  surrender  the 
defendants,  notwithstanding  the  resistance  on  the  part 
of  the  crown,  on  account,  as  it  is  stated,  of  the  priority 
of  suit  on  the  part  of  the  plaintiff;  and  in  the  latter 
case  the  motion  was  made  on  the  authority  of  the  stat. 
25  Ed.  S.     In  Chitty^s  case  (f),  it  does  not  even  appear 
that  the   plaintiff  had  priority  of  suit,   and  therefore 
tiiher  xhe  attorney- general  mast  have  given  his  consent,  or 
the  report  of  the  case  must  be  defective  in  some  other  point. 
The  case  of  Bond  v.  Isaac  (d)  is  very  distinguishable 
from  the  present,  because  the  defendant  was  an  im» 
pressed  soldier,  and  had  been  taken  out  of  the  custody 
of  the  keeper  of  the  Savoy^  who,  of  course,  would  be 
ready  enough  to  receive  him  back  again.    But  this  case 
was  cited  as  an  authority  to  shew  that  where  the  plaintiff 
'  has  priority  of  suit,  the  bail  are  entitled  to  surrender 
the  defendant;  and  to  be  sure  what  is  there  said  by 
Mr.  Justice  Foster^  with  reference  to  stat.  25  Ed.  3.  c*  19,, 
seems  to  favour  that  doctrine.     We  have  all  looked  into 
that  statute,  and  cannot  conceive  on  what  ground  the 
learned  judge  formed  his  opinion.     We  find,  by  that 
act,  that  the  crown  had  been  accustomed  to  protect  their 
debtors  against  all  other  creditors ;  and  the  legislature^ 
seeing  the  mischief  of  such  a  practice,  diminished  this 
power  of  the  crown,  by  authorizing  the  civil  creditor  to 


(a)  1  SM.  353 (&)  I  Str,  641 (c)  1  WUt.  24a. 

(d)  1  Bwr.  ^39. 
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1814.  proceed  up  to  judgment :  suspending,  however,  the  exe<* 

_,  ^^^^^  cution,  till  satisfaction  be  made  to  the  crown :  In  the 

Hodgson 

V.  present  case,  the  question  rests  entirely  on  what  can  be 

TiMPLs.  jQj^g  ^^  execution.  From  the  cases  which  have  been 
cited  from  Barnes^  it  is  clear  that  the  plaintiff  has  no 
power  to  remove  the  defendant  from  the  custody  of  the 
sheriff,  to  that  of  the  warden  of  the  FUet.  If,  then,  the 
plaintiff,  to  whose  interest  alone  the  statute  applies  itself, 
cannot  do  it,  what  authority  can  the  bail  derive  from  it 
for  that  purpose  ?  We  are  therefore  of  opinion  that  the 
present  rule  cannot  be  supported  in  any  or  either  of  its 
branches.  But  the  bail  are  not  to  be  left  without  re- 
medy ;  and  the  court  will  be  very  ready  to  listen  to  any 
application  on  their  part,  for  time  to  surrender  the  de- 
fendant :  It  is  true,  that  he  may  pay  his  debt  to  the 
crown,  and  then  remove  himself  out  of  custody ;  that 
is  a  risk  which  bail  always  incur,  and  from  which  the 
court  cannot  relieve  them. 

Rule  discharged. 


Friday, 

May6\  SWAN  v.  cox. 

A.  in  June  1811,  Thb  plaintiff  declared  that  one  James  Lambe/lie.  on  the 
agrees  to  pur-  *' 

chase  a  house  of  26th  of  June  1811,  drew  a  bill  of  exchange  upon  the 
pavine  300/ '  defendant,  payable  three  hundred  and  forty  days  after 
down  J  full  pos-     date,  for  the  sum  of  <£ '203  :  1 9 / :  Sd.   for  sundry  bills, 

given  by  the         ^^^  ^^  Little  Hantptcn^  for  value  received ;  and  delivered 

1st  of  Jtin^  1812. 

JB.  is  arrested  in  June  1811,  on  which  ^.  accepts  a  bill  for  B-  in  favour  of  fi*s  ere* 
ditors,  pauahle  tf  the  house  should  he  given  up  on  the  \st  of  June  1812.  At  Ws  request, 
>r.put8  his  nephew  into  the  house  to  take  care  of  it,  while  B.  remain*  incn^iody.  B.^ 
having  a  bad  titltjp  the  house,  gives  up  all  claim  to  it,  and  ^.  purchi)>«s  it  of  th« 
real  owner,  bein'ff  allowed  the  300/.,  which  he  had  paid  to  B. — Held  that  the  pos- 
fession  which  ^4.  nad  of  the  house  from  B.,  was  not  such  a  compliance  wiiu  the  con- 
dition q£  the  acceptance,  as  to  support  an  actioa  by  the  holder  of  the  bill  against  A> 
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the  said  bill  to  the  plaintiff;  and  that  the  defendant  1814. 

tftcrwards  accepted  it,  "to  be  paid,  if  a  certain  house  Swah 

ia  the  acceptance  mentioned  should  be  given  up  to  him  ». 

on  the  1st  of  June  1812."  The  declaration  then  averred 

that  the  said  house  was  given  up  to  the  defendant  on  the 

1st  of  June  1812,  according  to  the  form  and  effect  of  the 

said  acceptance.     At  the  trial  of  the  cause  at  the  sittings 

afteF  last  Mtchaelmas  term  at  Guildhall^  before  the  late 

Xx>rd  Chief  Justice  Mamfieldy  it  appeared  that  on  the 

19th  of  June  1811,  the  defendant  had  agreed  with 

Ldmhellie  for  the  purchase  of  a  house  and  furniture  at       ^ 

little  Hampton^  for  the  sum  of  c£l000  ;  <£500  of  which 

were  to  be  paid,  and  in  fact  were  paid,  at  the  time  of 

Oiaking  the  agreement.     Full  possession  was  to  be  given 

by  the  1st  of  June  1812,  and  all  the  outgoings  to  be 

cleared  up  to  that  time  by  Lamhellie,     In  the  latter  end 

of  June  1811,  Lamhellie  was  arrested  for  shooting  at  a 

iheriff^s  officer,  and  while  he  was  in  custody  for  that 

offence,  his  creditors,  among  whom  was  the  plaintiff, 

[irevailed  on  the  defendant  to  accept  the  above  bill  of 

exchange,  in  order  to  cover  their  demands  on  Lamhellie. 

k  was  proved  that   the  defendant,  at  the  request  of 

Lamhellie^  procured  his  nephew  and  another  person  to 

take  care  of  the  house,  and  employed  people  to  clean  it 

from  time  to  time ;  and  the  defendant's  nephew  stated 

that  he  held  it  on  his  uncle's  account.     On  the  27th  of 

June  181 1,  a  notice  was  served  on  the  defendant  from  a 

Mrs.  Mwre^  desiring  him  not  to  pay  any  more  money  to 

Lttmbellie^  on  account  of  the  purchase;  he,  Lamhellie^ 

having  obtained  possession  of  the  premises  from  her  by 

fraud.     On  the  ^th  of  July  following,  Mrs.  Moore  filed 

a  bill  in  the  exchequer,  prayinp^-  among  other  things, 

that  an  injunction  might  issue  to  restrain  the  defendant 

from  parting  with  the  title  deeds';  and  on  the  20th  of  the 
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1814»  same  months  an  injunction  was  served  on  the  defendant^ 


V. 

Cox. 


Sw4K  restraining  him  from  pajing  any  more  monej  on  account 

of  the  purchase,  and  from  parting  with  the  deeds.  The 
defendant,  in  his  answer  to  this  bill,  admitted  that  he 
was  in  posussion  of  the  •  premises,  but  stated  that  no 
assignment  had  been  made  of  them  to  him,  in  pursu- 
ance of  the  agreement  between  himself  and  LambeUU* 
On  the  20th  of  April  1812,  Lambellie  executed  an  as- 
signment to  Mrs.  Moorii  in  which  he  admitted  that  he 
had  obtained  the  premises  by  fraud  ;  and  the  defendant 
afterwards  completed  the  purchase  of  the  premises  of 
Mrs.  Moore,  who  allowed  him  the  <£300  which  he  had 
paid  to  Lambellie.  Under  these  circumstances,  Lord  Chief 
Justice  Mansfield  directed  a  verdict  for  the  piaintifiv 
with  liberty  to  the  defendant  to  move  to  enter  a  non- 
suit, in  case  the  court  should  be  of  opinion  that  the 
condition  of  the  acceptance  had  not  been  complied  with. 
The  Solicitor-General,  accordingly,  in  Hilary  term, 
obtained  a  rule  nisi, 

Mr.  Serjt.  Best  now  shewed  cause. — ^Hc  contended 
that,  the  defendant  having  admitted  that  he  was  in 
possession  of  the  house,  the  condition  of  the  accept- 
ance had  been  sufficiently  complied  with;  and  that  it 
was  not  necessary  that  Lambellie  should  make  a  good 
title  to  it.  If  that  had  been  the  intention  of  the  parties^ 
the  acceptance  would  have  been  in  very  different  terms. 
This  he  urged  with  regard  to  the  express  words  of  the 
contract;  but  looking  at  the  circumstances  of  the  case^ 
it  was  plain,  he  said,  that  possession  was  all  the  defend- 
ant meant  to  bargain  for.  He  contended  that,  as  Mrs. 
Moore,  by  allowing  the  defendant  the  £300,  which  he 
had  paid  to  Lambellie,  had  recognized  the  former  agree- 
ment as  valid,  he  ought  also  to  have  deducted  from  hm 
payment  to  her,  the  amount  of  this  bill;  if  he  had  not 
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done  90,  he  ought  to  be  the  sufferer,  and  not  the  creditors  I8i4. 

of  LambeUie.  '         ^^^ 

The  Solicitor'General  contrh^  was  stopped  by  the  court.  ^* 

Lord  Chief  Justice  Gibbs. — ^I  am  of  opinion  that  the 
plaintiff  cannot  support  this  action.  When  Lambellie  was 
arrested,  the  defendant,  having  entered  into  this  agree- 
ment for  the  purchase  of  the  house,  considered  that 
it  was  immaterial  to  him,  whether  he  paid  LambelUi 
lumself,  or  Lambelliis  creditors ;  and,  accordingly,  on 
the  latter  expressing  a  wish  that  he  would  pay  his  credi- 
tors, he  agreed  to  be  answerable  for  the  amount  of  their 
claims,  provided  he  were  put  in  a  situation  to  be  liable  to 
pay  Lamtellie.  He  therefore  accepted  the  bill,  payable 
if  the  house  were  given  up  to  him  on  the  Ist  of  June^ 
1812.  The  brevity  of  this  memorandum  makes  it  ne- 
cessary to  refer  to  the  extrinsic  matter,  and  it  is  natural 
to  suppose  the  meaning  of  the  parties  to  have  been,  that 
the  house  should  be  given  up  a(^c:ording  to  the  previous 
agreement.  On  Lambellie  being  arrested,  it  was  neces- 
sary that  some  one  should  take  care  of  the  house,  and 
the  most  natural  person  to  choose  for  that  purpose,  was 
the  defendant,  who  would  ultimately  be  interested  in  it. 
No  doubt,  his  nephew  looked  as  much  to  his  unde^s 
interest,  as  to  Lambelliis;  but  the  question  is,  whether  in 
point  of  fact,  he  were  not  merely  in  possession  for  Lanu 
billie.  I  am  of  opinion  that  this  was  not  the  possession 
meant  by  the  agreement,  but  merely  a  custody  given  to 
the  defendant,  till  LambeUie  should  be  in  a  condition  to 
complete  the  transfer. 

The  rest  of  the  court  were  of  the  same  opinion. 

Rule  absolute* 
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Monday, 
May  9. 

The  record  iq  a 
penal  action, 
where  the  jury 
by  mistake  gave 
damages,  being 
carrier  by  writ 
of  error  to  the 
King's  Bench, 
the  plaintiff  may 
enter  a  remits 
titur  of  the 
damages  on  the 
record,  and  ihe 
transcript  may 
be  made  confor- 
mable thereto. 


HAKDT  qt^  iam^  &c.  v.  cathcART^  clerk. 

JVIr.  Serjt.  Copliyy  in  HiUrj  term,  obtained  a  rule  calling 
on  the  defendant  to  shew  cause ,  why  the  plaintiff  should 
not  be  at  liberty  to  enter  a  remittitur  of  damages  on  the 
record  of  the  judgment  in  this  cause,  and  why  the  tran* 
script  of  the  said  record  should  not  be  made  conformable 
thereto.  It  was  an  action  brought  on  the  stat.  43  Gfo.  3. 
c.  S^,  for  non-residence>  and  was  tried  at  Torh,  at  the 
Spring  assizes,  1812,  when  the  jury  found  a  verdict  for 
the  plaintiff,  giving  damages  Is,  The  defendant  after* 
wards  brought  a  writ  of  error,  and  the  transcript  was 
carried  into  the  court  of  King*s  Bench;  the  error 
assigned  being,  amongst  other  causes,  that  the  verdict 
was  found,  and  the  judgment  given,  for  damages  and 
costs. 

Mr.  Serjt.  Lens^  on  a  subsequent  day  in  the  same  term, 
shewed  cause  against  the  rule :  He  cited  Cuming  v. 
Sii/ey  (a),  as  establishing  the  principle  that  no  damages 
could  be  given  for  the  detention  of  a  debt  in  a  popular 
action.  Then,  as  to  the  amendment  that  the  plaintiff 
prayed  for,  he  said  th^  at  common  law,  after  there  had 
been  a  judgment,  the  proceedings,  being  no  longer  in 
paper,  could  not  be  amended ;  the  present  rule,  there- 
fore, could  not  be  granted,  unless  the  plaintiff  could  shew 
that  the  case  fell  within  the  statutes  of  amendment,  or 
those  o£  Jeofails  (b).    He  contended,  that  there  was  no- 


(a)  4  Bur.  2489. 
(()  The  statutes  of  amendments,  properly  so  called,  which  are 
the  first  in  order  of  time,  begin  with  14  Ed*  3.  stat.  U  c,6,  bj 
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thing  to  amend  by;  for  the  error  was  in  the  judgment, 
and  that  was  the  subject  of  a  writ  of  error,  not  of 
motion.  The  application  should,  at  all  events,  have 
been  made  before  judgment,  whereas  execution  had  even 
been  taken  out ;  if  the  judgment  were  to  be  amended, 
the  execution  could  not  be  sustained,  and  that,  he  said^ 
proved  the  inconvenience  which  would  attend  a  com- 
pliance with  this  application.  If  the  present  motion 
could  be  sustained,  any  amendment  might  be  made  in 
any  sta£:e  of  the  proceedings.  If  there  had  been  any 
omission,  by  which  the  record  had  sustained  any  dimi* 
nation,  he  admitted  that  such  omision  might  have  been 
supplied ;  but  there  was  no  omission,  nor  any  incon- 
^ency  in  the  present  case,  nor  was  it  any  misprision ;  it. 
was  an  error  in  the  finding  of  the  jury,  which  the  clerk 


1814. 


Hardy 

V. 
CAThCART. 


which  it  is  enacted^  "  that  by  the  misprision  of  a  clerk  in  any 
"  piuce,  no  process  shall  be  annulled  or  discontinued,  by  mistake 
"  of  one  syllable,  or  one  letter,  too  mach  or  too  litde  ^  but  as  sooa 
"  as  the  thing  is  perceived,  by  challenge  of  the  party,  or  in  other 
"  manner,  it  shall  be  hastily  amended  in  due  form,  without 
"  advantage  to  the  party  challenging."  The  gih  Hen,  5.  st.  I .  c.  4, 
in  explanation  of  the  14th  Ed.  3.  declares,  ^^  that  the  justices  be- 
"  fore  whom  the  plea  in  record  is  made  or  depending,  by  ad- 
*^  joornment,  or  by  way  of  error,  or  otherwise,  may  amend  such. 
"  record  and  jjrocess,  as  well  after  judgment  as  before  :**  This 
statute  is  made  perpetual  by  4  Hen»  6.  c.  3,  but  with  a  proviso  that 
it  shall  not  extend  to  records  and  processe^s  of  outlawry.  The 
8(h  Hen.  6.  c.  12.  enacts,  "  that  the  judges  may  amend  (in 
*'  affirmance  of  the  judgments  of  records  and  processes)  all  which. 
**  in  their  discretion  seems  to  be  misprision  of  the  clerks  in  such 
^'  records,  &c.,  except  appeals^  indictments  of  treason  or  felony, 
"  and  the  outlawries  of  the  sanu,  and  the  substance  of  the  namet 
*'  andadditions  left  out  in  original  writs  and  writsof  exigent."  The 
same  statute,  c.  15.  enacts,  **  Uiat  the  justices  may  amend,  at  their 
"  discretion,  any  misprision  or  default  made  by  the  clerks,  sheriffsj,^ 
''  01  other  officers,  in  any  records  or  processes  depending  befarei 
**  them,  in  writing  a  letter  or  syllable  too  much  or  too  little,  except 
*'  processes,  &c.  of  outlawries,  of  treason,  and  of  felony.**-— The 
statutes  of  j£o/a»/j,  begin  with  the  32  Hen.  S.  c.  30 ;  bi^t  the  learmed 
Serjeant,  on  the  part  of  the  plaintiff^  relied  on  the  statutes  of 
amendment  for  the  support  of  his  rule. 
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of  assizcj  in  drawing  up  the  posted,  had  adopted.  Thcr 
statutes  of  amendments,  he  said,  on  which  the  plaintiflT 
would  principally  rely  for  the  support  of  his  rule,  had 
been  expressly  decided  not  to  apply  to  penal  actions; 
and  he  referred  to  luWs  Practice,  p.  721,  5th  edit,  and 
the  cases  there  cited,  as  supporting  that  proposition  (a). 
Another  objection,  he  said,  was  that  execution  had  been 
taken  out  in  the  King*s  Bench. 

Mr.  Serjt.  Cepley,  coftiri,  observed,  that  the  circum- 
stance  last  mentioned  made  no  alteration  in  the  case^ 
because  there  was  sufficient  remaining  in  this  court, 
by  which  the  judgment  might  be  amended.  It  might 
be  amended  by  the  nisi  prius  record,  which  could  be 
c6rrected  from  the  judge's  notes,  and  the  transcript 
might  then  be  carried  into  the  King^s  Bench.  In  D90 
V.  Perkins  (b)  it  was^  decided  that  the  postei  might  be 
amended  by  the  judge's  notes  at  any  time,  even  after 
final  judgment,  and  after  a  writ  of  error  had  been  brought. 
He  contended  that  proceedings  of  this  kind  might  be 
amended  even  by  the  notes  of  counsel.    It  was  by  no 


(a)  1st  The  QMeen  v,  Tulchin^  1  Salk,  51,  which  was  an  in  forma* 
don  for  a  libel ;  and  the  writ  6f  distringas  being  tested  the  S4th  of 
Oct.  instead  of  the  83d.  the  court  held  tnat  this  was  not  amendable 
by  any  statute  of  amendments;  and  Mr.  Justice  Powell  held,  that 
tnere  were  only  two  statutes  of  amendment,  14  Ed.  3,  3c  8  Hen.  6, 
the  rest  being  statutes  o(  jeofails}  that  the  14th  Ed.  3.  extended 
only  to  process  out  of  the  roll,  i.  e.  to  writs  that  issue  out  of  the 
record^  and  not  to  proceedings  in  the  roll  itself^  nor  to  the  king^  be- 
cause of  the  words  challenge 0/ the  party ;  and  that  the  8th  of  lien,  6. 
had  been  always  construiS  as  merely  enlarging  the  14th  Ed,  3,  and 
as  having  been  made  in  imitation  of  it;  the  exception  in  the  latter 
Stat,  being  only  ex  abundanti  cauteld.-— Zd\y,  The  Queen  v.  Stedman, 
8  Lord  Naym,  1307-  That  case,  however,  turned  on  a  point 
foreign  to  the  present  question;  but  Mr,.  Justice  Powell  observed 
incidentally,  that  a  misnomer  in  an  indictment  was  not  amendable, 
and  that  he  saw  no  difference  between  that,  and  an  information.-— 
3dly,  Oilh.  C.  P.  11 6,  where  it  is  stated  that  none  of  these  statutes 
extend  to  the  case  of  the  king,  either  to  remedy  the  parties,  where 
the  party  has  prevailed  against  the  king,  or  the  king  against  tho 
party. (6)  3  T,  R,  749- 
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means  necessary  that  all  the  proceedings  should  appear  1814. 

to  the  court.     He  referred  to  Tidd*s  Practice,  p.  722. 

»      Hit  n  J 

5th  edit.,  and  the  cases  there  cited,  to  shew  that  after  t;. 

error  had  been  brought  in  the  King^s  Bench ^  the  amend-     Cathcart. 
ment  might  be  made  either  in  that  court,  or  in'  the 
Cmmon   Pleas.     As  to  the  objection,  that  this  was   a 
penal  action,  he  admitted  that  a  doubt  had  existed,  whe- 
ther the  statutes  of  amendment  extended  to  penal  actions; 
bat  that  doubt,  he  said,  had  only  originated  from  the 
confusion  which  had  been  made  between  the  statutes  of 
amendment,  and  those  of  jeofails.  In  Wynn  v.Middleton  {a) 
the  court  of  Kings  Bench  held,  that  nothing  was  ex- 
cepted out  of  8  Hen.  6,  but  appeals  and  indictments  of 
treason  and  felony.     He  also  cited  Richards  v.  Brown  {b\ 
which  was  a  penal  action,  and  in  which  the  court  per- 
mitted  the   warrant   of  attorney  to   be   amended,   by 
changing  the  name  of  the  attorney,  conformably  to  that 
m  the  declaration,  after  error  had  been  brought,  and  the 
variance  assigned  for  error.     The  only  .remaining  ques- 
tion then  was,  whether  this  were  a  species  of  amend- 
ment which  the  court  would  allow  to  be  made.     He 
said  it  wa(s  clearly  a  misprision  of  the  clerk  of  assize,  who 
had  inadvertently  inserted  the  damages  as  in  an  action 
at  common  law;    as  such,  the  mistake  was   expressly 
within  the  statute  of  Hen.  6. 

The  court  took  time  to  consider  of  the  question  ;  and 
on  this  day,  Mr.  Justice  Heath,  as  being  the  senior 
jadge  who  was  present  at  the  argument,  delivered  the 
opinion  of  the  court. 

It  was  a  rule  at  common  law,  that  a  judgment  could 
not  be  amended  after  the  term  in  which  it  had  been 
entered  up;  several  statutes,  however,  have  corrected 

(o)  2  Sir,  1227.    See  also,  1  Sir.  136. (b)Dimg.  114^. 
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r^"^^^"^  statute  of  Hen.  6.  relieves  in  all  cases  where  the  error  has 

Hardy 

V,  arisen  from  the  misprision  of  the  clerk.     Several  cas^ 

were  cited  in  which  the  judgment  had  been  amended, 
but  principally  on  the  authority  of  those  in  Rolky  Abridg- 
inent>  under  title  Amendment^  we  think  the  present  ruk 
should  be  made 

Absolute* 


Cathcart. 


Monday,  May  9.      STANIFORTH  and  another^  assignees  of  hibbers  and 

jAMES^  bankrupts^  v.  fellowes. 

Three  parineri,  The  plaintiffs,  Jfohri  Staniforth  and  Daniel  Austin^  (assigi* 
deliver  bills  loD.  nees  oi  Herman  Hibbers  and  Richard  James  j  bankrupts)and 

for  a  special  pur-  Christopher  Busch^  declared,  in  an  action  on  the  case,  that  tht 

pose ;  A.  and  B,  * 

become  bank-       bankrupts  and  Christopher  Busch,  before  the  bankruptcy, 

Ucm^b7^h"err"as^"  at  the  request  of  the  defendant,  delivered  to  him  divers  bills 

signees  againsiD.  of  exchange,  specified  in  the  declaration,  to  the  intent  that 
for  the  proceeds       ,       ,  r      i  •  i  i  i_      i-  « 

ofthe  bills*— held  ^he  defendant  might  procure  the  same  to  be  discounted 

that,  C.  not  hav-  fo^  ^^e  use  of  the  said  bankrupts  and  C,  B.  And  therc- 
ing  been  made 

bankrupt,  this  upon  it  became  and  was  the  duty  of  the  defendant  to  pro- 
was  not  a  case  of  ^^,.g  ^.j^^  ^^^^  ^q  Jj^  discounted,  or,  in  default  thereof,  to 
mutual  credit  ^  '      '  ' 

within  5  Geo.  2.  redeliver  them  to  the  said  bankrupts  and  C.  B.  within  z 

to  enthlc  the  dc*-^  reasonable  time.  Yet  the  defendant,  not  regarding  his  said 
fendant  to  set  off  duty,  did  not  procure  the  said  bills  to  be  discounted,  nor 
debt  due  to  him  ^^^  ^^  redeliver  them  to  the  said  bankrupts  and  C.  B.,  nor 
fromil.  B.  and  C.  to  the  plaintiffs  as  assignees,  but  converted  them  to  his  own 

use.  There  were  several  counts,  varying  the  statement^ 
and  a  count  in  trover  :  The  defendant  pleaded  the  gene- 
ral issue.  At  the  trial  of  the  cause  at  the  sittings  after 
last  Michaelmas  term,  at  Guildhall^  before  Lord  Chief 
Justice  Mansjiildy  it  appeared  that  the  banlmipts  had 
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been  partners  with  Christopher  Busch,  against  whom  no  1614. 

commission  had  issued  :  That  the  house  of  Hibbers.^Xid,  Co.    «      **^^ 

qTANlFORTH 

▼ere  considerably  indebted  to  the  defendant,  who  was  a      ^      t>. 
broker,  for  money  advanced  and  bills  accepted  by  him : 
That  being  so  indebted,  they  applied  to  the  defendant  to 
discount  bills  to  the  amount  of  £S000  for  them  ;  which 
sum,  by  the  mutual  agreement  of  the  parties,  was  not 
strictly  to  be  applied  to  the  reduction  of  their  debt  to 
the  defendant,  but  was  to  be  returned  to  Hibbers  and  Co., 
and  was  then  to  be  used  in  taking  up  the  bills  for  which 
they  and  the  defendant  were  each  responsible :  That  after 
the  defendant  had  received  these  bills,  not  being  able  im- 
miediately  to  discount  them,  he  learnt  that  it  would  be 
impossible  for  Hibbers  and  Co.  to  carry  on  their  business 
any  longer,  though  they  had  not  yet  committed  an  act 
of  bankruptcy;  and  that  he  therefore  determined  not  to 
pay  back  the  proceeds  of  the  bills,  but  to  keep  them  in 
liquidation  of  his  claim  upon  that  house. — It  was  con- 
tended on  the  part  of  the  defendant  that  he  was  justified 
in  so  retaining  the  proceeds.  The  plaintiffs,  on  the  other 
hand,  insisted  that  the  bills  having  been  delivered  to  the 
defendant  for  a  special  purpose,  he  had  no  right  to  apply 
them  to  any  other ;  that  the  bills  therefore,  or  the  pro- 
ceeds of  them,  ought  to  have  been  paid  back,  either  to 
th^  bankrupts,  or  to  their  assignees,  notwithstanding  the 
debt  which  was  due  to  the  defendant  from  the  bankrupts. 
The  learned  judge  told  the  jury  that,  if  the  defendant 
had  entered  into  an  engagement  to  pay  over  the  proceeds, 
he  was  not  entitled  to  retain  them  to  his  own  use ;  and 
therefore,  if  they  should  be  of  that  opinion,  they  must 
find  their  verdict  for  the  plaintiffs,  which  they  accord- 
ingly did.    ' 

Mr.  Serjt.  Best  and  Mr.  Scrjt*  Vaughan,  in  last  Hilary 
term,  obtained  a  >  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted,  on  the 
VOL.  I.  o 
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1814*  ground  that  this  direction  to  the  jury  was  erroneous;  and 

^^"^^  on  this  day,  when  the  question  came  on  for  armmenty 
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9.  they  were  called  upon  by  the  court  to  support  their  rult* 

Fellowbs.      They  cited  Aikinson  and  others,  assignees,  &c.  v.  ElSati  (a\ 

where  the  bankrupt  had  bought  two  different  parcels  of 
goods  of  the  defendant,  at  different  times,  and  had  ac- 
cepted a  bill  for  each  parcel,  at  six  months :  When  the 
bill  for  the  first  parcel  became  due,  the  bankrupt,  being 
unable  to  take  it  up,  deposited  in  the  defendant's  hands^ 
as  a  security  for  the  payment  of  it,  another  bill  of  greater 
value,  the  defendant  engaging  to  pay  back  the  balances 
when  he  should  receive  the  amount  of  the  latter  bilL 
The  commission,  however,  issued  soon  after  that  bill  was 
paid  to  the  defendant^  who  then  refused  to  pay  over  the 
balance ;  and  iq  an  action  of  asrumpsit  by  the  assignees 
to  recover  the  same,  the  court  held  that  the  defendant 
was  entitled  to  retain  it.  in  part  satisfaction  of  the  bill 
which  he  had  received  for  the  second  parcel  of  goods, 
though  that  did  not  become  due  till  three  months  after- 
wards. They,  contended  that  tbe  form  of  action  made 
no  difference  between  the  two  cases;  because,  where  there 
had  been  a  bankruptcy,  the  parties  had  a  better  oppor- 
tunity of  setting  off  mutual  debts  in  an  action  of  trover, 
than  in  assumpsit  \  and  Lord  Kenyan,  in  giving  judgment 
in  Atkinson  v.  Ellioitj  alluded  to  stat.  5  Geo,  2.  c.  30. 
X.  28.  (^),  and  gave  it  as  his  opinion,  that  that  statute 
must  have  intended  to  include  more  than  mutual  debts 
only.    That  case,  they  said,  resembled  the  present  as 


(fl)  7  T.  R.  378. {h)  That  section  of  the  act  (entitled,  "  an 

"  act  to  nrevent  the  committing  of  frauds  by  bankrupts*')  enacts, 
that  *'  Where  it  shall  appear  to  the  commissioners,  that  there  hat 
•*  been  mutual  credit,  or  mutual  debts,  between  the  bankrupt  and 
**  any  other  person,  before  the  bankruptcy,  the  comniissionen  or 
'*  the  assignees  shall  state  the  account,  and  one  debt  may  be  set 
*«  against  aiiother  ;  and  the  balance  dniy  of  such  account  shall  be 
^*  paid  on  either  side.'* 


Fellowes. 
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muthas  any  two  cases  could  resemble  each  other:  In  the  1814. 

latter,  the  plaintiffs  would  rely  on  the  defendant's  special    o     "^^^ 

,  ^  ^  ^  ^  Staniforth 

undertaking  to  pay  back  the  balance ;  but  in  the  case  _  v. 
dtedy  the  defendant  had  given  a  written  memorandum 
to  that  effect,  notwithstanding  which,  the  court  held  that 
he  was  entitled  to  retain  it.  They  insisted  that  a  creditor 
might  make  use  of  any  artifice  to  recover  the  amount  of 
liis  debt,  and  though  he  even  obtained  it  by  fraud,  would 
be  almost  entitled  to  retain  it.  The  statute  above  cited, 
relating  to  mutual  credit,  had  always  been  construed  more 
favourably  towards  persons  in  the  situation  of  the  present 
defendant,  than  the  statutes  of  set-off*  (a).  The  defend* 
ant  here  had  only  been  counteracting  the  fraud  which 
the  bankrupts  had •  endeavoured  to  practise  upon  him; 
for  though  it  had  been  agreed  that  the  proceeds  of  the 
bills  in  question  should  be  applied  to  the  payment  of  the 
former  bills,  it  was  impossible  that  they  could  have  been 
so  applied)  because,  after  the  bankruptcy,  they  must 
have  gone  to  the  general  satisfaction  of  the  creditors : 
The  defendant,  therefore,  would  have  been  paying  into 
the  hands  of  the  assignees,  money  which  they  could  not 
have  applied  to  the  purpose  which  had  been  agreed  upon ; 
and  there  was  no  reason  why  the  assignees  should  stand 
in  a  better  situation  than  the  bankrupts  would  have  done. 
In  Ex  parte  Deeze  (^),  where  a  packer  had  received  goods 
from  a  man  who  afterwards  became  bankrupt,  for  the 
purpose  of  packing  them,  Lord  Hardwicke  held  that  he 
was  entitled  to  retain  them,  till  not  only  the  price  of 
packing,  but  all  other  debts  due  to  him  from  the  bank- 
rupt were  satisfied ;  his  lordship  observing  that  it  would 
be  hard  to  say,  that  if  a  man  have  goods  in  his  hands, 
belonging  to  his  debtor,  it  should  not  be  considered  as  a 


(fl)  2  Geo.  2.  c.  22.  s.  13.  made  perpetual  by  8  Geo.  2.  c.  24. 5.  4. 

(6)  1  Atk.  228. 

o  2 
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^^^'  case  of  mutual  credit.    The  question,  they  contended, 

Staniforth    here  was,  whether  the  law  could  be  made  subservient  to 

i.„f  f*''«rnc       the  justice  of  the  case }  for  it  was  admitted  that  the  bank- 

nipts  were  indebted  to  the  defendant  to  a  larger  amount 
than  the  sum  sou^t  to  be  recovered.  If  the  plaintifis 
should  succeed  in  this  action,  it  would  be  establishing  a 
new  principlejn  the  law  of  set-ofF,  viz.  that  where  a  man 
takes  money  for  a  particular  purpose,  he  can  in  no  case 
set  it  off  against  his  own  debt. 

The  Solicitor-General  and  Mr.  Serjt.  Lens,  contri,  dis- 
tinguished this  from  the  case  of  Atkinson  v.  Elliott ;  because 
^  in  that  case,  though  the  judgment  did  not  expressly  turn 
on  the  form  of  action,  yet  the  decision  must  have  been 
considerably  influenced  by  it,  for  the  court  considered  it 
a  case  of  mutual  credit ;  now,  though  mutual  credit  might 
admit  of  a  more  liberal  construction  than  mutual  debts,  it 
never  could  be  carried  to  such  an  extent  as  the  defendant 
was  endeavoiking  to  establish.  The  defendant,  they 
said,  had  been  entrusted  with  these  bills,  as  a  tnere  agent, 
for  the  purpose  of  doing  a  particular  thing  with  them ; 
instead  of  which,  he  had  tortiously  converted  them  to 
his  own  use.  If  the  plaintiffs  had  brought  an  action  of 
assumpsit,  the)^  would,  by  so  doing,  have  recognized  the 
^  act  of  the  defendant,  and  would  have  converted  him  into 

a  mere  debtor  for  money  had  and  received ;  in  which 
case,  perhaps,  he  might  have  availed  himself  of  a  set-off: 
But  by  bringing  an  action  of  trover,  the  plaintiffs  had 
disavowed  the  whole  proceedings  on  the  part  of  the  de- 
fendant, and  had  thereby  precluded  him  from  setting  off 
hi?  debt.  In  support  of  this  proposition,  they  cited  Ix>rd 
Kenyon^s  judgments  in  the  case  of  Smith  v.  Hodson  {a\  and 
in  that  of  Cohon  v.  Welsh  (Jb),  Either  the  defendant  had 
received  the  amount  of  the  bills,  and  then  he  had  brojcen 


Cfl)  4  T.  R.  211. {b)  1  Esp.  378. 
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his  contract,  in  not  paying  over  the  proceeds ;  or,  if  at  1814, 

the  time  of  the  bankruptcy,  the  bills  remained  undis-     StajTifo  ^tm  ' 
counted,  there  had  been  only  an  inchoate  attempt  to  get  ^> 

\k^  money  into  his  hands^,  and  he  had  not  then  a  shadow 
of  right  to  detain  them.  Another  objection  to  the  de- 
fendant's claim  was,  that  one  of  the  partners  in  the  house 
of  Hibbers  and  Co.  had  not  been  made  bankrupt.  The 
utmost  that  could  be  pretended  was  that  this  was  a  case 
rf  mutual  credit ;  but  the  statute  of  5  Geo,  2.  c,  30.  only 
related  to  cases  of  bankruptcy  ;  and  it  never  could  be  ex- 
tended to  c^ses  where  part  of  a  iirm  only  had  been  made 
bankrupt. 

,  Mr.Serjt.  Best  and  Mr.  Serjt.  Vaughan^  in  reply  to 
the  last  objection,  contended  that,  if  it  had  been  the  inten- 
tion of  the  legislature,  that  the  statute  shouldnot  operate,^ 
except  in  the  case  where  all  the  partners  were  bankrupts, 
there  would  have  been  express  words  of  exclusion.  This 
was  a  remedial  and  a  very  beneficial  law ;  the  court, 
therefore,  would  put  the  most  liberal  construction  upon 
it.  If  this  case  were  to  be  considered  as  not  falling  within 
it,  the  benefit  of  the  act  would  be  almost  annihilated  \ 
because  it  happened  very  frequently  that  one  or  two  of  a 
firm  were  not  made  bankrupts ;  whereas,  by  extending 
the  act  to  cases  of  this  sort,  justice  would  be  more  likely 
to  be  attained. 

Lord  Chief  Justice  Gibbs. — I  have  no  doubt  as  to  the 
latter  objection.  It  is  perfectly  certain  that  the  defend- 
ant's claim  cannot  be  supported  by  a  pecuniary  set-off, 
nor  under  colour  of  mutual  credit,  unless  the  case  fall 
within  the  stat.  5  Geo,  2.  c.  30.  It  has  been  said  that 
there  is  nothing  in  the  act  which  restrains  it  to  cases 
where  the  whole  firm  are  made  bankrupts  ;  every  argu- 
ment,  however,  of  that  sort  turns  the  other  way,  for  we 
are  not  to  look  for  words  of  exclusion,  but  for  words 
which  would  justify  such  a  construction  ;  since  it  is  clear 
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that,  by  the  common  law,  the  defendant  would  not  have 
been  entitled  to  make  this  claim.  The  statute  only  re- 
lates to  mutual  credits  between  bankrupts  and  other  per- 
sons ;  here,  if  any  credit  existed,  it  was  between  the 
bankrupts  together  with  a  solvent  person  on  the  one  side, 
and  the  defendant  on  the  other  ;  it  is  clearly,  therefore^ 
not  within  the  letter  of  the  act^  nor  is  it  within  the  mean- 
ing of  it;  because  the  defendant  had  one  solvent  person 
to  whom  he  might  have  resorted ;  for  we  must  suppose 
that  person  to  have  been  solvent,  who  was  not  made 
bankrupt. .  It  follows^  therefore,  that  the  defendant  has 
given  no  answer  to  this  action.  We  do  not  enter  into 
the  question  9  whether  the  defence  which  has  been  set  up, 
supposing  all  the  partners  to  have  been  bankrupts,  would 
have  been  a  good  one ;  we  found  our  judgment  on  the 
ground  that  the  statute  does  not  apply. 

Mr.  Justice  Heath. — A  statute  which  gives  new  re- 
medies must  be  construed  strictly  ;  now  this  statute  says 
that  the  commissioners  shall  state  the  account,  and  strike 
a  balance,  between  the  bankrupts  and  the  person  wha 
makes  his  claim  against  them.  In  this  case,  the  commis- 
sioners could  not  have  done  so;  and  the  jury  cannot  have 
^  a  wider  jurisdiction  than  the  commissioners. 

Mr.  Justice  Chambrb. — This  statute  was  intended  to 
give  a  certain  extension  to  the  statutes  of  set-off;  but  it 
does  not  take  away  the  necessity  of  what  was  before  ex- 
acted in  these  cases,  viz.  a  strict  mutuality.  We  could 
not  extend,  this  statute  to  the  length  required  by  the  de- 
fendant, without  the  utmost  violence;  and  I  doubt  if 
It  would  be  good  policy  to  do  so,  if  we  could. 

Mr.  Justice  Dallas.— This  case  is  clearly  not  within 
the  statute,  because  there  is  no  mutual  credit  between  the 
bankrupts  and  a  third  person;  but  it  is,  as  has  been  stated 
by  the  Chief  Justice,  between  the  bankrupts,  together  with 
a  solvent  person,  and  the  defendant. 

Rule  discharged. 
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This  action  was  brought  by  a  ship-broker  to  recover  ^«  commissions 

,  r  ,  .  .    .  ^  .  ,  jB.  to  gel  A  charier 

the  amount  of  his  commission^  for  procuring  a  charter  pany  effected  on 

party  to  be  effected  on  the  ship  Amalia.    At  the  trial  of  [i"  ship.  ifMj«aii 

.  ,    r        ,.ir      T      .       tT  „  ,       .  .       *^"'^^  »"^  British 

the  cause  before  Mr.  Justice  Dallas^  at  the  sittings  after  owned.    She  is 

last  Hilary  term,  at  Guildhall,  it  appeared  that  the  Amalia  ^eTed1o"*\!^to^*'^ 
was  a  Russian  ship,  English  owned,  having  been  bought  America,  and 
by  the  defendant,  who  was  a  British  subject  residing  in  ctMsnoi p^mUted 

London,  of  a  person  who  lived  at  St.  Pitersburgh.     By  an  goo«^'.  nee  and 

,  .  ,  ,  ,  t  ^  cotton  beinir 

instrument,  which  purported  to  be  a  memorandum  of  specified,  and 

a^eement  for  the  charter  of  the  vessel,  dated  the  12th  t"/*'*  there- 

r   T^         »  witf>  lo  Cadiz, 

of  December  1812,  and  made  between  the  defendant  of  Lisbon,  or  Got- 

the  one  part,  and  the  freighter,  on  behalf  of  R.  L.  of  'ecfe'd^^'b,'  ^^' 
Gottenburghj  of  the  other  part,  it  was  agreed,  amongst  previous  agree- 
other  things,  that  the  ship  should  sail  from  London  in  SeVee^fn^ 
ballast,  for  Charleston  in  South  Carolina,  and  should  there  the  contempla- 
receive  on  board  a  full  and  complete  cargo,  either  of  rice,  ir> carry  ihe^^eoods 
cotton,  or  other  goods;  and  should  then  proceed  to  Cadizy  ^?  ^^"*^'  P^^^  ^^   . 
Lisbon,  or  one  port  in  the  umted  kmgdom,  or  Gottenburgh.  dom,  ar^d  that  the 
The  master  to  receive  mstructions  at  Charleston  whether  ^^'P  should  carry 

no  ncenge : — 
to  touch  at  Cadiz,  for  orders  to  unload  there,  or  at  Liibon;   Held  that  this 

or  whether  to  touch  at  Cork  for  orders  to  unload  at  one  rmrTci'sJasTo 
port  of  the  united  kingdom,  or  at  Gottenburgh.     The  ship  fleprivc  A.  of  his 
to  be  consigned  at  Charleston  and  elsewhere  to  the  af-  nmsion  for  pro- ' 
freighter's   aeents   (except   at   London).     Also  that  she  curing  the  char- 
should  carry  no  Brittsh  license,  nor  any  copy  or  memo-  effected, 
randum  of  that  private  agreement.     The  charter  party, 
of  the  same  date,  and  between  the  same  parties,  differed 
from  the  agreement,  in  stating  that  the  ship  should  take 
in  at  Charleston,  a  full  and  complete  cargo  of  permitted 
goods,  specifying  rice  and  cotton  ;  and  that  she  should  sail 
therewith  either  to  Cadiz,  Lisbon^  or  Gottenburgh,  as  the 
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master  might  be  ordered  and  directed.  The  defendant 
objected  that  the  voyage,  being  for  the  purpose  of  trading 
with  the  American  states  without  a  license,  was  illegal, 
and  that  therefore  the  plaintiff  could  not  recover  his 
commission  for  procuring  this  charter  party  to  be  effected. 
The  plaintiff,  on  the  other  hand,  contended  that,  as 
cotton  was  one  of  the  articles  intended  to  be  imported, 
the  voyage  was  protected  by  stat.  43  Geo,  3.  r.  153- 
j.  13  (a).  The  learned  judge,  without  giving  any  opimon 
on  the  subject,  directed  a  verdict  for  the  plaintiff,  reserv-/ 
ing  the  point  for  the  consideration  of  the  court. 

The  Solicitor-GeneralzxiA  Mr.  Serj  t.  Afar  jAfl//,accordingly, 
on  a  former  day  in  this  term,  moved  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside  and  a  new  trial 
granted.  The  object,  they  said,  of  the  stat.  43  Geo,  3. 
c.  153.,  was  to  relax  in  some  measure  the  restrictions 
contained  in  the  navigation  act  (^),  which  the  king  had 
no  authority  to  do :  The  intention  of  the  legislature  was 
merely  to  legalize  the  importation  of  certain  goods  in 
ships  which  should  belong  to  states  in  amity  with  this 


U)  That  act  states  in  its  preamble  thaf'bystat.  l^Car.S.  c.  island 
several  other  acts,  the  importatioa  of  the  several  goods  enumerated 
in  this  act,  is  prohibited,  except  under  certain  regulations  ;  and 
that  it  is  expedient  to  permit,  during  the  continuance  of  hostili- 
ties, the  im|)ortation  ot  the  said  goods,  under  the  regulations  pre- 
scribed in  tnis  act.'*  By  the  13th  section,  the  clause  in  question, 
is  enacted,  **  That  during  the  continuance  of  hostilities,  and  till 
six  months  after  the  ratification  of  peace,  it  shall  be  lawful  for 
any  person  to  import  inio  any  i>ort  or  place  in  Great  Britain,  all 
sorts  of  wool,  and  into  Ireland,  all  sorts  of  barilla  or  wool  and 
cotton  ufool,  from  any  country  or  place  whatsoever,  in  any  vessel 
belonging  to  any  state  in  amity  wiih  his  majesty,  navigated  by 
foreign  seamen.*' 

{b)  12  Car.  SJ.  c.  18.,  entitled,  *'  an  act  for  the  encouraging  and 
increasing  of  shipping  and  navigation  i**  which  (sect.  1.)  enacts. 
That  no  goods  or  commodities  whatsoever  shall  be  imported  into, 
or  exported  out  of,  any  of  the  king's  plantations  in  Asia,  Africa, 
or  America,  in  any  out  English  or  Jrish  ships,  or  such  as  are  of 
the  built  of,  and  belonging  to,  any  of  the  said  plantations,  and 
whereof  the  master  and  three-fourths  of  the  mariners,  at  least,  are 
English:* 
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country;  but  not  to  sanction  the  trading  with  an  enemy's  1814. 

country,  unless  by  virtue  of  a  license.  They  contended)  h^^^ s 
therefore,  that  the  act  was  to  be  considered  as  only  affect- 
iqg  the  commercial  law  of  the  country,  and  that  the  laws 
relating  to  belligerent  states  remained  unaltered  by  if. 
[Lord  .Chief  Justice  Gibbs. — Could  you,  at  the  time  this 
act  passed,  have  brought  these  goods  from  a  hostile  coun- 
try without  a  license  ?  I  think  you  could  not  \  and  if  so, 
the  law  respecting  states  at  war  with  this  country  has 
been  altered.]  This  statute,  they  contended,  only  per- 
mitted that  to  be  done  by  ships  of  any  kind,  which  by 
the  Stat.  12  Car,  2.  c.  18.  could  be  done  by  such  vessek 
only  as  are  described  in  the  latter  statute,  which  had 
nothing  to  do  with  war  or  peace.  A  rule  nisi  being 
granted, 

Mr.  Serjt.  Best  now  shewed  cause,  and  contended  that 
the  defence  intended  to  be  set  up  could,  in  no  point  of 
view,  be  supported.  He  admitted  that  it  was  the  inten- 
tion of  the  parties  that  the  ship  should  go  to  Ireland^  and 
that  she  should  carry  no  British  license ;  because  if  she^ 
had  gone  to  America  with  a  license  from  this  coimty,  she 
would  have  been  captured.  But  though  it  had  been  so 
agreed  between  the  freighter  and  the  defendant,  it  did 
not  follow  that  the  plaintiff*,  who  had  only  acted  as  broker 
in  the  business,  should  have  known  of  that  agreement ; 
he  might  have  supposed  that  she  was  going  to  any  other 
place.  But  even  admitting  that  the  plaintiff*  did  know 
that  the  ship  was  to  come  to  Ireland ^  and  that  the  voyage 
to  Ireland  was  illegal,  he  contended  that  it  was  no  reason 
for  depriving  him  of  his  reward,  for  what  he  had  pro- 
cured to  be  done  for  the  ship,  that  some  of  the  parties 
had  intended  to  do  something  illegal. 

The  Solicitor-General  and  Mr.  Serjt.  Marsbqlly  being 
called  upon  to  support  their  rule,  contended  that,  if  on 
the  £ice  of  the  agreement,  it  appeared  that  the  transac- 
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1814.  tion  was  illegal,  either  by  positive  law,  or  on  general 

Haines         principles,  the  plaintiff  could  not  recover.     First f  they 
V,  insisted  that  a  license,  of  itself,  would  not  have  been 

sufficient  to  protect  this  voyage,  except  as  far  as  related 
to  trading  with  th(S  enemy ;  the  navigation  act  would  still 
have  been  violated,  unless  there  had  been  an  order  in 
council  I  for  by  the  16th  sect,  of  stat.  43  Geo.  3.  r.  15Z^ 
it   is    enacted,    *'  that    goods   may   be   imported  from 
*'  hostile  countries  by  order  in  council  :**  Unleiss,  therefore^ 
the  plaintiff  could  have  shewn  that  any  such  order  ex- 
isted at  the  time  of  this  transaction,  the  agreement  was 
in  defiance  ^of  that  act.     Secondly,  the  plaintiff,  they  siid, 
rested  his  claim  on  the  circumstance  of  the  cargo  con* 
sisting  partly  of  cottcm,  which  he  contended  might  law- 
fully be  imported  under  the  13th  section;  that  clause^ 
however,  expressly  confined  the  importation  of  cotton  to 
Ireland;  whereas  it  was  evident  that  the  English,  as  well 
as  the  Irish  ports  were  in  the  contemplation  of  the  parties 
to  the  previous  agreement,  by  their  making  use  of  the 
expression  **  or  one  port  of  the  united  kingdom,"  and 
by  their  excepting  London  from  the  ports  to  which  the 
ship  was  to  be   consigned.     The  contract,  they  coo- 
tended,  must  stand  or  fall,  according  as  the  whole  of  it^ 
when  taken  together,  should  be  legal  or  illegal.     If  a 
man  engaged  to  do  one  of  two  things,  at  the  option  of 
the  person  with  whom  he  was  contracting,  and  either 
were  illegal,  the  whole  contract. was  void ;  for  it  never 
could  be  contended  that  it  was  good  as  to  the  legal  part 
of  it,  and  bad  as  to  the  remainder.     The  plaintiff  should 
have  taken  care  that  the  contract  into  which  he  was  en- 
tering, and  which  on  the  face  of  it  was  illegal,  had  been 
legalized  by  the  necessary  licenses.     No  evidence  had 
been  given  that  any  steps  were  taken  to  legalize  it ;  it 
remained,  therefore,  unlawful,  and  the  plaintiff  was  not 
entitled  to  recover  any  compensation  for  the  part  which 
he  had  in  effecting  it. 
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Lord  Chief  Justice  Gibbs. — ^Much  ingenuity  has  been  I8l4* 


Hainei 


exercised  to  find  a  support  for  the  most  dishonourable 
defence  I  ever  heard  of.     The  defendant,  being  owner  v. 

ofashipi  wishes  to  get  her  employed  in  some  lucrative  Busk. 

trade^  and  accordingly  directs  *  the  plaintiff  to  procure 
m  employment  of  that  kind  for  her.  The  plaintiff  com- 
plies, the  ship  proceeds  on  her  voyage,  and  when  the 
plaintiff  demands  a  remuneration,  the  defendant  refuses 
to  comply  with  the  demand,  on  the  ground  that  that 
which  he  himself  had  directed  the  plaintiff  to  do,  was 
illegal :  Dishonourable,  however,  as  is  this  defence,  if  it 
be  legal,  it  must  prevail.  The  agreement  neither  deter- 
mined what  the  goods  to  be  imported  should  be,  nor  to 
what  port  the  ship,  when  laden,  should  be  addressed ; 
both  were  left  in  the  discretion  of  the  consignors.  The 
defendant  insists  that,  if  there  be  any  course  of  voyage 
which  the  owner  would  be  obliged  to  pursue,  if  the 
freighter  should  elect  it,  and  which,  if  pursued,  would  be 
iUegal,  the  whole  contract  is  void.  Without  assenting  to 
that  proposition,  I  will  assume  it  for  argument's  sake  :  I 
lee  no  course  of  voyage  prescribed  by  this  agreement, 
which,  if  elected  by  the  freighter,  the  owner  wbuld  have 
been  obliged  to  have  adopted,  and  which,  if  adopted, 
would  have  been  illegal.  It  is  urged  that  by  stat.  43 
Gio.  3.  the  ship  could  not  go  to  any  ports  in  Great 
Britain^  without  a  license  to  dispense  with  the  general 
law,  and  also  an  order  in  council  in  compliance  with  the 
act.  Be  it  so,  n$n  constat ^  but  both  might  have  been  ob- 
tained ;  and  if  they  have  not  been  obtained,  it  is  the 
£iidt,  not  of  the  innocent  plaintiff,  but  of  the  crin>inal 
defendant.  It  is  contended  that  it  was  in  contemplation 
to  bring  cotton  to  England^  and  that  that  intention  was 
illeg^  :  Without  saying  whether  it  were  so  or  not,  I  am 
of  opinion  that  the  owner  conld  not  have  been  called 
upon  to  do  so ;  for  it  would  have  been  sufficient  for  him 
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to  have  carried  it  to  any  port  mentioned  in  the  charter 
party,  to  which  it  might  legally  have  been  carriefd.  I 
therefore  see  no  course  of  voyage  which  the  owner 
could  have  been  called  upon  to  perform,  which  niight 
not  have  been  legalized.  It  would  have  been  too  much 
for  the  plaintiff*  to  have  been  obliged  to  watch  over 
the  execution  of  the  contract,  and  to  see  that  nothing 
iHegal  was  done  on  it*  It  was  suiRcient  for  him  that  the 
contract  was  legal  on  the  face  of  it,  and  no  subsequent 
transaction  between  other  parties  could  vitiate  it  as  to 
him. 

The  rest  of  the  court  concurred, 

And  the  hile  was  discharged. 


Tuesday, 
May  10. 


FiDOEON  and  others,  assignees  of  Becher  and  Barker, 

V.  Sharp. 

1  HIS  was  an  action  of  trover,  brought  by  the  assignees 
of  Becher  and  Barker^  bankrupts,  to  recover  the  value 
of  a  quantity  of  goods,  which  had  been  sold  by  the 
defendant  to  Becher  and  Barkery  and  which  had  been 
returned  by  the  latter  to  the  defendant,  in  contem- 
plation, as  the  plaintiffs  contended,  of  bankruptcy.  At 
the  trial  of  the  cause,  at  the  sittings  after  last  Hilary 

whrch  they  xvere  ^^^m,  before  Lord  Chief  Justice  Gibbs,  at  GuiUhall,  it 
bought,  he  re-  ^  '  ' 

turns  them  to  B.  appeared  from  the  testimony  of  one  of  the  bankrypts. 

On  tlVirth  he     '^*^  ^^^y  ^^^  purchased  the  goods  in  question  of  the 

stops  payment, 

but  cx|)eciine 

remittances  from 

abroad  more  than 

sufficient  to  pay  his  debts,  has  no  doubt  but  his  creditors  will  give  him  time.    They, 

however,  refusmg,  he  is  made  bankrupt  on  November^, — In  an  action  by  the  assignees 

against  B.  for  the  value  of  the  goods,  neld  that  the  jury  were  warranted  in  finding  that 

the  delivery  of  the  goods  XoB.  was  not  made  in  contemplation  of  bankruptcy. 


A>  purchases 
goods  of  B.  on 
Ociober  8,  for 
the  purpose  of 
exportation ;  but 
finding  that  he 
must  stop  pay- 
ment, and  that 
he  cannot  apply 
the  goods  to  the 
purpose  for 


defendant,  as  agent  for  Taylor  ^  Cb.,  on  the  8th  of  Oct. 
1812  ;  that  on  the  16th  of  the  same  month,  finding  that 


Sharp. 
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they  should  be  obliged  to  suspend  payment,  and  that  they  1814. 

should  be  unable  to  apply  these  goods  to  the  purpose  for       ^ 
which  they  had  purchased  them,  viz.  for  exportation  to  v, 

Russia,  they  determined  to  return  them  to  the  defendant, 
which  was  accordingly  done  *,  that  on  the  next  day,  the 
17th  of  Oct.  they  stopped  payment ;  but  that,  so  far  from 
contemplating  bankruptcy,  they  expected  an  overplus  of 
•f  17,000  from  the  return  of  an  adventure  in  Russia,  ' 
which  had  been  delayed  by  the  backwardness  of  their 
correspondents  there;  and  that  they  had  no  doubt  at 
this  period,  but  that  their  creditors  would* have  given 
them  time.  In  that  expectation,  however,  they  w^e 
disappointed,  owing  to  some  disagreement  among  the 
creditors.  The  act  of  bankruptcy  was  committed  on 
the  29th  of  October,  and  the  commission  issued  on  the  3d 
of  November  following. 

Mr.Seijt.  Best  niade  a  previous,  question,  whether  this 
action  would  lie  against  the  defendant,  who  had  sold  the 
goods  merely  as  agent  for  Taylor  &  Co,  That  objection, 
however,  being  overruled  by  the  Chief  Justice,  he  con- 
tended that,  though  Lord  £Ueniorougb,onsevexdl  occasions^ 
had  said  that  the  law  relating  ^to  the  contemplation  of 
bankruptcy  had  been  carried  too  hr,  yet  it  had  never 
been  extended  to  such  a  length  as  to  embrace  the  present 
case.  The  fraud,  which  was  necessary  to  support  this 
action^  he  said^  must  consist  in  the  bankrupt's  contem- 
plation of  his  failure,  not  in  that  of  his  creditors.  In 
this  case,  the  bankrupts  had  stated  that,  though  they 
expected  to  be  obliged  to  suspend  payment,  they  had 
no  idea  of  becoming  bankrupts :  If,  therefore,  the 
plaintifis  should  recover  in  this  action,  the  most  re- 
spectable merchantSj  who  should  suspend  payment  for  a 
single  day,  which  frequently  was  the  case  in  houses 
perfectly  solvent,  would  be  said  to  have  bankruptcy  in 
theh*  contemplation. 


t'. 
Sharp. 


198  CASES  IN  KASTEll  TBRM, 

I 

1814.  The  Chief  Justice^  in  giving  his  direction  to  the  ]vltj, 

p.  '^'^  after  stating  the  principles  of  the  law  respecting  the 

disposition  of  property  in  contemplation  of  bankruptcyy 
observed  that,  as  no  act  of  bankruptcy  had  been  com- 
mitted before  the  property  was  delivered  back  to  the 
defendant^  this  was  not  the  case  of  a  man  disposing  of 
property  which  had  vested  in  assignees ;  the  ohly  ques- 
tion waS|  whether  Becher  and  Barker  had  disposed  of  the 
property  in  ftaudulent  preference  of  one  creditor  to  the 
detriment  of  the  rest.     This,  however,  his  lordship  said, 
had  ^ways  been  confined  to  the  payment  of  money,  or 
the  delivery  of  goods,  in  contemplation  of  bankruptcy ; 
such  payment  or*  delivery  in  the  expectation  of  insol- 
vency onlyy  would  not  be  an  illegal  act,  because  it  was 
only  from  the  bankrupt  laws*  the  poliey  of  which  was 
that  all  the  creditors  should  be  paid  alike,  that  the  ille- 
gality arose.     His  lordship  concurred  in  the  .ofHnion  of 
Lord  EUenhroughf  that  this  doctrine  had  been  carried 
full  far  enough,  and  observed^  that  as  the  bankrupt  laws 
had  determined  what  acts  should  amount  to  acts  of 
bankruptcy,  it  might  have  been  as  well  to  have  left  all 
other  acts  to  the  construction  of  the  common  law  of  the 
land.    It  had,  however,  too.  loag  and  too  often  been 
decided  that  the  delivery  of  goods^  in  order  to  give  a 
preference  to  one  creditor,  was  illegal,  to  be  now  disputed; 
the  question,  thei^fore,  for  the  jury  was,  whether  the 
delivery  in  the  present  case  were  in  contemplation  of 
bankruptcy,  and  they  would  consider  how  far  the  know- 
ledge of  a  temporary  suspension  of  payment  vras  evi- 
dence of  such  contemplation.     There  was  no  doubt  but 
the  bankrupts  intended,  from  honourable  motives,  to 
give  a  preference  to  the  defendant;  but  the  question  waSf 
whether  in  so  doing,  they  had  practised  a  legal  fraud  on 
the  bankrupt  laws ;  that  is,  whether  it  were  in  contem- 
plation of  becoming  bankrupts.     Under  this  direction^ 
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the  jury  found  a  verdict  for  the  defendant,  on  the  'ground  }814. 

that  the  bankrupts  neither  contemplated  bankruptcy^  nor 
insolvency. 

The  SoUcitor-'General  znA  Mr.  Serjt.  LenSf  on  a  former  Sharp. 
day  in  this  term,  moved  that  this  verdict  should  be  set 
aside  and  a  new  trial  granted,  contending  that  the  facts 
proved  by  the  bankrupt  amounted,  in  point  of  law,  to  a 
'  contemplation  of  bankruptcy ;  for  though  they  might 
have  had  property  in  Russia^  sufficient  to  answer  the  de- 
mands upon  them,  yet  they  knew  that  if  it  did  not  arrive, 
(and  they  did  not  expect  that  it  would,  at  least  for  some 
time)  they  must  either  have  time  given  them  by  their 
creditors,  or  become  bankrupts.  It  was  not  necessary, 
they  said,  that  the  trader  should  be  absolutely  certain 
of  becoming  bankrupt ;  for  if  he  felt  a  probability  of 
it,  and  under  that  impression  he  returned  the  goods,  that 
was  as  much  within  the  policy  of  the  bankrupt  kws,  as 
if  he  had  been  morally  convinced  of  it.  The  court 
granted  a  rule  nisi ;  and  on  this  day, 

Mr.  Seijt.  Best  and  Mr.  Serjt.  Vaughan  shewed  cause 
agaunst  it.  They  cited  Smith  v.  Pajm  {a\  to  shew  that  this 
was  a  question  entirely  for  the  consideration  of  the  jury, 
and  Hartshomv, Siodden  (b%  where  Lord  Alvanley^  and  the 
other  learned  judges  of  this  court,  discussed  very  fully  the 
bw  on  this  subject.  It  was  by  no  means  sufficient,  they 
contended,  that  Becherznd  S^rilfr  contemplated  insolvency 
at  the  time  of  the  redelivery;  and  there  must  have  been  a 
probability  in  their  minds  of  their  shortly  being  in  such 
a  situation  that  the  bankrupt  laws  would  interfere  with 
the  disposition  which  they  were  then  making  of  their 
property ;  and  that  disposition  must  have  been  made  with 
a  view  of  evading  the  regulations  of  the  bankrupt  laws. 


(a)  6  T.  R.  15«. {h)  2  B.  and  P.  682. 
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The  S-dicHor-General  and  Mr.  Serjt.  Lens^  contrh^  saki 
it  was  very  difficult  in  questions  of  this  sort,  to  cite  case» 
immediately  applicable ;  the  hw  could  only  be  collected 
from  general  principles.  It  was  necessary,  to  entitle  the 
plaintifis  to  recover,  that  the  defendant  should  have  re- 
ceived the  whole  of  his  debt,  or  a  greater  part  of  it  than 
he  would  have  got  under  the  commission,  and  also  that 
th^  payment  should  have  been  made  in  contempktion  of 
bankruptcy ;  but  there  was  no  necessity  that  there  should 
have  been  an  absolute  fraud,  in  the  moral  sense  of  the 
word;  it  was  sufficient  if  the  transaction  had  operated  quasi 
a  disappointment  of  the  bankrupt  laws.  Neither,  they  con- 
tended, was  it  necessary  that  jBr^^  and  ^d^ri^r  should  have 
considered  bankruptcy  as  the  necessary  and  infallible  con- 
sequence of  the  state  of  their  circumstances;  it  was  enough 
if  they  knew  that  bankruptcy  must  ensue»  unless  their 
creditors  would  give  them  time.  They  hoped,  and  perhaps 
expected  indulgence  on  the  part  of  their  creditors ;  but 
that  very  hopfy  ex  vi  termini^  supposed  the  probability 
.  of  the  contrary  event,  and  therefore  could  not  but  form 
a  strong  presumption  that  bankruptcy  was  in  their  con- 
templation. The  jury  must  have  found  their  verdict  on 
the  ground  that  Becher  and  Barker  had  not  intended  to  be- 
come bankrupts ;  confounding  the  intention  of  actually 
committing  an  act  of  bankhiptcy,  with  the  contemplation 
of  a  commission'  issuing  against  them  in  invitos.  The  act " 
of  sending  back  these  goods,  they  contended,  was  the 
same  a^lf  they  had  paid  half  their  debts,  to  the  exclusion 
of  the  other  half,  [Mr.  Justice  Heath. — ^You  must  con- 
sider that  they  were  unable  to  apply  these  goods  to  the 
piupose  for  which  they  were  bought,  and  they  might  have 
been  damaged  by  remaining  on  their  hands;  their  re- 
turning them,  therefore,  was  not  like  paying  any  other 
debt.]  The  jiis  disponendi^  they  said,  was  only  a  right 
to  dispose  of  their  property  in  the  way  of  their  business  ; 
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and  their  neglecting  so  to  apply  the  goods  in  question^ 
was  a  proof  that  they  contemplated  the  probability  of 
their  trade  being  put  an  end  to.  The  intention  of  the 
bankrupt  laws  was,  that  from  the  moment  a  man^s  trade 
ceases  to  be  a  security  to  his  creditors,  his  right  to  dis- 
pose of  his  property  shall  cease. 

Lord  Chief  Justice  Gibbs,  after  recapitulating  the 
circumstances  of  the  case,  delivered  his  opinion  thus. 
The  defendant's  claim  to  retain  these  goods  is  impeached 
on  the  ground  that,  though  they  were  delivered  back 
to  him  before  the  bankruptcy,  yet  it  was  under  cir- 
cumstances which  rendered  the  delivery  fraudulent  and 
void.    I  desired  the  jury  to  consider  whether  the  bank- 
rupts had  bankruptcy  or  insolvency  in  their  contempla- 
tion, purposely  distinguishing  the  two,  because,  in  some 
cases,  the  question  has  been  put  as  if  insolvency  neces- 
sarily supposed  bankruptcy.    I  wish  always  to  abstain 
from  deciding  any  points  which  are  not  absolutely  before 
the  court,  and  therefore,  as  the  jury  have  found  that  the 
bankrupts  had  neither  msolvency,  nor  bankruptcy  in 
their  contemplation,  at  the  time  they  returned  the  goods, 
it  will  be  unnecessary  forme  to  say  whether  the  expecta- 
tion  of  the  former  would  have  rendered  that  transaction 
illegal.     But  it  is  contended  that,  notwithstanding  this 
verdict,  the  evidence  raised  a  necessary  inference  that 
they  had  bankruptcy  in  their  contemplation,  and  that 
the  pkintiffs  are  entitled  to  a  new  trial,  because  the  facts 
of  the  case  can  lead  to  no  other  conclusion.    It  is  said 
that  if  a  man,  with  the  consciousness  that,  without  in- 
dulgence from  his  creditors,  he  shall  not  be  able  to  go 
on  with  his  trade,  return  goods  to  the  person  from  whom 
he  purchased  them,  that  must  be  done  in  contemplation 
of  bankruptcy.    I  cannot  concur  in  that  conclusion.  The 
court  has  always  great  difficulty  in  these  cases,  because 
the  law  is  not  specifically  laid  down  in  any  statute.    The 
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FioGBON        *^  done  before  the  act  of  bankruptcy  is  legal-;  a  clas9 

V*  of  cases  9  however^  has  decided  that  certain  acts  are  vet 

SrA  AP 

fraud  of  the  bankrupt  laws,  though  committed  before 
the  act  of  bankruptcy;  and  the  only  way  to  decide 
whether  a  particular  case  fall  within  that  doctrinei  i» 
to  look  at  the  grounds  on  which  these  cases  appear  to 
have  been  decided.  In  Fordyce*s  case  (a\  and  all  the 
other  decisions  on  the  subject,  down  to  the  present  tirne^ 
it  has  been  held  that  the  payment  or  delivery  must  be  ioi 
fraud  of  the  bankrupt  laws,  and  with  a  view  of  giving 
a  preference  to  one  creditor,  which  these  laws  will  not 
allow  of.  Not  only,  therefore,  must  such  payment  or 
delivery  have  a  tendency  to  contravene  the  bankrupt 
laws,  but  it  must  have  been  made  with  that  view*  The 
latter  point  must  be  a  question  for  the  jury  to  deter- 
mine, and  I  therefore  left  it  to  their  consideration, 
whether  bankruptcy  were  in  the  contemplation  of  these 
parties  at  the  time  of  this  transactioh*  They  expressly 
said>.  that  neither  bankruptcy  nor  insolvency  was  in  the 
minds  of  Becher  and  Barker  at  that  time.  Then  was  there 
evidence  to  support  this  verdict  ?  The  bankrupts,  it  is 
true,  found  that  they  must  suspend  their  payments,  and  ^ 
that,  unless  they  received  indulgence  from  their  ere* 
ditors,  they  should  be  unable  to  go  on  with  their  busi- 
ness :  But  Becher  also  stated,  that  they  had  a  surplus  in 
Russioy  and  that  in  the  end  they  should  be  able  to  satisfy 
all  their  creditors;  if,  therefore,  their  motive  for  re- 
turning the  goods  were  as  they  stated,  and  were  not  a 
mere  pretext,  it  cannot  be  contended  that  it  was  done  in 
contemplation  of  bankruptcy.  Kow  then  can  it  be  said 
that  the  verdict  stands  so  unsupported  by  evidence  as  to 


(a)  Harman  and  others,  assignees  of  Fordyce,  v.  Fishar.  1  Cowp> 
117- 


IN  THE  FIFTT-FOURTH  YEAR  OP  GEO.  III.  203 

^wrrant  us  in  granting  a  new  trial.     I  must  beg  leave  to  1814. 

observe,  that  in  the  case  of  Hartshorn  v.  Slodden,  which        Fidgeon 

has  been  cited  by  the  defendant,  the  judges  stated  the  v. 

Sharp. 
law  on  this  subject  mo<t  correctly,  and  they  all  agree 

that  bankruptcy  must  be  in  the  contemplation  of  the 
parties,  adopting  the  principles  laid  down  by  Lord 
Mansfield  in  Fordycis  case.  Not  that  I  altogether  ex- 
dude  from  my  consideration  the  question  of  insolvency ; 
but  though  it  may  be  a  strong  presumption,  it  still  is  but 
a  step  towards  the  contemplation  of  bankruptcy. 

Mr.  Justice  Heath. — I  am  of  the  same  opinion. 
There  not  only  appears  to  have  been  no  contemplation 
of  bankruptcy  in  this  case,  but  the  circumstai^ces  were 
sachy  that  no  reasonable  person  could  have  supposed 
that  event  to  be  probable. 

Mr.  Justice  Chambre. — ^This  question  was  properly, 
left  to  the  jury,  and  I  am  very  far  from  questioning  the 
propriety  of  their  decision.  The  goods  were  purchased 
for  a  trade  which  Beeher  and  Barker  found  they  could  not 
prosecute  for  some  time,  and  they  therefore  resolved  to 
return  the  goods,  rather  than  keep  them  unemployed  in 
their  hands.  They  expected  to  be  able  to  satisfy  all  the 
demands  upon  them,  and  had  no  doubt  of  receiving 
time  from  their  creditors  for  that  purpose;  and  that 
expectation  was  not  without  foundation,  because  there 
was  a  large  surplus  of  money  due  to  them  from  Russia. 
What  jeason  then  is  there  for  saying  that  they  con- 
templated bankruptcy,  or  had  any  intention  of  putting 
the  defendant  in  a  better  situation  than  that  of  the  other 
creditors  ?  For  that  has  always  been  the  object  of  the 
bankrupt  in  those  cases,  where  a  contemplation  of  bank- 
ruptcy has  been  supposed  to  exist. 

Mr.  Justice  Dallas. — ^There  are  three  questions  in 
this  case:  First,  whether  this  were  a  subject  proper  to  be 
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left  to  thctconsideration  of  the  jury ;  secondly^  whether  k 
were  properly  left  to  them  in  point  of  direction ;  and  tbirdlft 
whether  the  verdict  be  supported  by  the  evidence.  As  to 
thejirstj  it  is  not  contended  that  this  was  not  a  case  fit 
to  go  to  a  jury^  as  a  mixed  question  of  law  and  fact. 
With  regard  to  the  second^  I  concur  with  his  lordship's 
opinion,  that  in  all  these  cases,  the  question  is  whether 
the  payment  or  delivery  were  in  contemplation  of  bank- 
ruptcy. In  the  present  case,  the  jury  have  gone  a  step 
further,  and  have  found  that  the  bankrupts  had  con« 
templated  neither  bankruptcy  nor  insolvency.  Lastly^ 
I  am  of  opinion  that  this  verdict  was  fully  supported  by 
the  evidence!  and  that,  if  I  had  been  in  their  situation,  I 
should  have  drawn  the  same  conclusion.  A  man  may 
be  under  temporary  cjiiEcultieS!  and  yet  not  stop  pay- 
ment ;  he  may  suspend  his  payments,  and  yet  not  be  in  a 
state  of  total  insolvency ;  and  he  may  be  insolvent,  and 
yet  not  become  bankrupt.  On  no  ground,  therefore,  do 
I  think  there  is  any  reason  for  granting  a  new  trial. 

Rule 


Monday, 
May  9. 

Goods  canried 
from  a  port  in 
Scotland,  to  a 
port  in  England, 
are  not  to  be  con* 
sidered  as  ex- 
portedy  so  as  to 
make  it  neces- 
laiy  to  have  the 
bill  of  lading 
stainped. 


SCOTLAND  V.  WILSON  and  another. 

This  action  was  brought  to  recover  the  sum  of  <£l2: 
12/.  for  four  days  demurrage  of  the  sloop  Jmnet^  be- 
longing to  the  plaintiff,  which  was  hired  by  the  defendants 
to  carry  a  cargo  of  timber  from  Grangemouth  to  Bertmck^ 
and  there  to  take  in  a  cargo  of  oats  for  London.  At  the 
trial  of  the  cause  at  the  sittings  in  last  Hilary  term, 
before  Mr.  Justice  Hiatb^  at  Guildhall^  the  plaintiff  offered 
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%o  give  in  evidence  the  bill  of  lading  dated  at  Berwick^ 

^mder  which  the  defendants,  in  London,  had  received  the 

-cargo  from  Berwick.    That  instrument,  however,  being 

without  a  stamp,  Mr.  Serjt.  Faughan,  for  the  defendants, 

objected  that  it  was  inadmissible  $  and  Mr.  Justice  Heati 

being  of  the  same  opinion,  on  the  ground  that  the  word 

**  ixporteii*  in  the  stamp  act  (tf ),  embraced  the  present 

case^  directed  the  plaintiff  to  be  nonsuited,  with  liberty 

to  move  to  set  it  aside,  and  enter  a  verdict  for  ,£l2 :  12/., 

if  the  court  should  be  of  opinion  that  a  stamp  was  not 

necessary. 

The  Solicitor-Generaly  in  Hilary  term,  moved  accord- 
ingly,  and  contended  that  the  words  **  goods,  &c.  to  be 
exported,"  must  be  taken  to  mean  goods  to  be  carried 
from  tliis  country  to  parts  beyond  the  seas,  not  such  as 
should  be  merely  carried  coastwise,  from  one  part  of  the 
kingdom  to  another,  as  in  the  present  case.  He  referred 
to  Stat,  31  Geo.  3.  c.  30,  to  shew  that  the  term  exportation 
necessarily  im^ies  the  carrying  goods  to  parts  beyond 
the  seas.  So  in  stat.  27  Geo.  3.  c.  13,  in  the  title  to 
schedule  A.,  a  distinction  is  taken  between  goods  ex- 
ported, and  such  as  should  be  carried  coastwise.  [Mr. 
Justice  Heath. — But  those  acts  relate  to  drawbacks,  and 
that  distinction  must  be  made  in  the  case  of  drawbacks.] 
The  rule  nisi  being  granted, 

Mr.  Serjt.  Vaughan  now  shewed  cause,  and  contended 
that  there  was  nothing  in  the  48th  Geo.  3.  to  entitle  the 
plaintiff  to  put  so  narrow  a  construction  upon  it.  Those 
words  of  the  act  on  which  the  question  turned  must  be 
understood  as  applying  to  all  goods,  for  which  it  was 
necessary  to  take  out  a  clearance. 


1614. 


Scotland 

WiLSOV, 


€i 


(a)48  G^o.3.c.'149.5cAerftt/^,partl.  "BILL  OF  LADING,  of 
or  for  any  goods^'merchandize,  or  effects^  to  be  exported/'  0/.  35.  Od, 
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[Lord  Chief  Justice  Giibs. — The  word  clearance  has 
no  meaning :  Indeed,  there  is  no  such  thing  as  a  clear- 
ance; the  only  thing  which  I  can  consider  as  such,  is 
the  last  document  which  the  ship  receives  before  she 
leaves  the  port.  It  would  occasion  great  confusion  if 
every  little  coaster  were  obliged  to  carry  a  bill  of  lading. 
Indeed,  I  think  it  is  very  doubtful  whether  the  shipping- 
note>  which  they  usually  deliver,  can  be  considered  as  a  bill 
of  lading.  If  it  were  necessary  for  every  vessel  clearing 
out  of  port  to  have  her  bill  of  lading  stamped,  the  act 
would  have  said  generally  that  all  bills  of  lading  must 
be  stamped,  and  would  not  have  made  use  of  the 
qualification  "  for  any  goods  to  be  exported,'^*  There 
may  be  a  question  whether  goods  brought,  as  in  this 
case,  from  Scotland  to  England^  be  goods  carried  coast- 
wise, or  exported.] 

The  Solicitor-General  insisted  that  there  could  be  no 
doubt  in  this  question,  because  the  stat.  27  Geo.  3.  c,  IS.y 
above  alluded  to,  mentioned  goods  brought  or  carried 
coastwise^  or,  from  port  io  port  within  the  kingdom  of  Great 
Britain^  as  convertible  terms;  and  this,  he  said,  was 
further  elucidated  by  stat.  32  Geo.  3,  c.  50,  by  which  it 
is  enacted  "  that  goods  may  be  conveyed  from  one  port 
*'  in  Great  Britain  to  another,  without  cocquet  or  security, 
*'  provided  that  no  goods,  so  to  be  carried  coajtwisey  shall, 
"  exceed  <£5,  &c." 

Lord  Chief  Justice  Gibbs. — ^There  is  no  answering 
this. 

Per  Curiam, 

Rule  absolute. 
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CARSTAiRS  and'  others,  assignees  of  Kensington  and        Wcdnesd 
CO.  V.  ROLLESTON  and  Others.  May  1 1. 

The  plaintiffs  declared  as  assignees  of  the  estate  and  To  an  action  by 

.  1    <o       V      1  •       the  indorsees  of 

effects  or  Kensington  and  Co.^  bankrupts^  on  a  promis-  a  promissory 

scry  note,  dated  the  28th  oi  April  1803,  by  which  the  note  against  ihc 

cirawcry  me  oe* 
defendants  promised  to  pay  on  demand,  to   the   order  fendant  oleaded 

of  one  Christopher  Rolleston  junior,  the  sum  of  <£5000,  jjfjeiss^y^*' 
Talue  received,  in  his  the  said  Christopher  RolUston junior's  only  for  the 
assignment  to  the  defendants  of  the  Granton  estate,  in  {^c  plai^"  iff  had 
Grenada.     The  declaration  further  stated  that  Christopher  released  the 
RoUeston  junior^^indorsed  it  to  the  bankrupts  before  the  claim  in  respect 

bankniptcy,  of  which  indorsement  the  defendants  had  of  the  said  note ; 

r%  T^  .  J,       X        ^      Without  allegmg 

notice. — Plea:  Firsts  the  general  issue;  secondly^  that  the  that  the  plamtitt 

defendants  drew  the  note  as  sureties  only  for  Christopher  ^^If  °i'!!  ""^ '^'^^ 

'  *^         want  of  consi- 

Rolleston junior yZnd  without  any  consideration;  thirdly^  thzt  deration  between 
the  note  was  drawn  by  the  defendants  as  sureties  only,  j^^j  .jayee.  Held 
and  not  on  their  own  account,  and  that  after  the  making  ^*?3t  the  release 
of  the  note,  and  before  the  bankruptcy,   viz.  on  the  as  an  ezttnguish- 
3d  of  Ju/y  1807,  the  bankrupts,  by  their  certain  writing  g"™f "' ^^  ^^J^®?' 
of  release,  sealed  with  their  seals,  **  remised,  released,  the  plaintiff  had 
**  and   for  ever  quitted   claim  to  the  said   Christopher  ^yeefb/fhe 

"  Rolieston  junior^  of  the  said  note,  and   all  claim  and  note,  so  as  to 
It  J  J  1  ^       .       .  1  r    make  it  a  note 

"  demand,  cause  and  causes  of  action  in  respect  thereof,  without  consi- 

**  and .  all  claim  and  demand  whatever,  for,  touching,  or  deration  between 
«      ,     .  ,  ,     .  /.  ,  .      himself  and  the 

"  relating  to  the  matters  and  circumstances,  for  and  lii  defendant,  and 

**  respect  of  which  the  several  promises  and  undertak-  ^j^^^^^J^*^  ^^^J^ 
*   ,  ^  *^  the  plea  was  bad 

**  ings  in  the  declaration  mentioned  were  made,  and  all  on  general  de- 
**  sum  or  sums  of  money  due,  or  to  become  due,  for,  ™""^^- 
^  touching,  or  relating  to  the  same,  up  to  the  time  of 
'*  making  and  executing  the  said  release;"    and  con- 
cluded with  a  verification. — To  this  plea  the  plaintiffs 
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demurred  generally,  the  defendants  joined  in  demurrer^ 
and  on  this  day  it  came  on  for  argument. 

Mr.  Serjt.  Lensy  in  support  of  the  demurrer)  observed, 
that  the  only  question  would  be,  whether  the  release  to 
Christopher  RoUeston,  the  payee,  were  a  discharge  to  the 
defendants,  who  were   the   makers   of  the   note;   for 
though  the  plea  alleged  that  the  defendants  had  drawn 
the  bill  merely  as  sureties  for  Christopher^  without  any 
consideration;    yet,  as  it  only  alleged  the  simple  factf 
without  stating  that  those  who  received  the  bill  had  had 
notice  of  the  circumstance,  that  part   of  the  defence 
could  not  come  in  question :-  After  the  note  had  been 
sent  into  the  world,  the  holders  of  it  could  not  be  affected 
by  the  private  relations  which  might  exist  between  the 
original  parties  to  it.    As  to  the  only  question,  then,  that 
remained,  he  said  it  was  perfectly  settled  that  the  dis- 
charge of  one  party  to  a  promissory  note,  or  bill  of  ex* 
change,  left  the  other  parties  in  the  same  condition,  at 
least  those  who  were  prior  to  the  party  discharged.     In 
the  present  case,  the  release  of  the  payee  could  not  be 
said  to  act  as  a  discharge  of  the  defendants,  who  as 
drawers,  he  contended,  were  the  first  and  last  persons 
liable,  in  the  same  manner  as  if  they  had  been  the  accep- 
tors of  a  bill  of  exchange;  and  who,  therefore,  could 
only  relieve  themselves  by  shewing,  either  that  they  had 
paid  the  bill,  or  had  had  a  release  to  themselves.     He 
cited  Fenium  v.  Pccoth  (a),  where  this  court  held  that  the 
acceptor  of  an  accommodation  bill  was  not  discharged 
by  the  holder  taking  a  cognovit  from  the  drawer ;  and 
he  contended  that  the  two  cases  were  substantially  the 
same,  the  cognovit  in  the  case  cited  answering  to  the 
release  in   the  present  instance. — [Lord   Chief  Justice 


(a)  Supri,  14. 
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GW/.— There  was  no  notice  given  of  the  want  of  con-  J814. 

sideration ;  I  should  therefore  hke  to  hear  how  this  plea      CARsrAiRi 
can  be  supported.]  v. 

Mr.  Serjt.  Blosset  insisted  that  the  release^  by  the  very 
tenns  of  it,  was  a  discharge^  not  only  of  the  action  oa 
the  note,  but  also  of  the  debt,  in  consideration  of  which 
the  note  had  been  passed  to  the  bankrupts.    It  appeared 
on  record  that,  as  between  themselves,  the  drawers  were 
only  sureties  for  the  payee,  and  therefore,  if  the  matter 
had  rested  there,  it  could  not  have  been  contended  that 
the  drawer  could  have  sued  the  defendants :  The  payee, 
however,  indorsed  the  note  for  a  valuable  consideration 
to  the  bankrupts,  in  consequence  of  which,  a  right  of 
action  arose  against  the  drawers ;  and  he  admitted  that 
the  want  of  consideration  between  the  original  parties, 
could  not  be  set  up  as  a  defence  to  the  bankrupt's  claim 
against  the  drawers:   But  he  contended  that  the  sub- 
sequent release  to  the  payee  made  it  the  case  of  a  note 
without  consideration,  even  as  between  the  plaintiffs  and 
the  defendants;  for  as  the  defendants  could  not  have 
been  sued  by  Ro/ieston,  neither  were  they  liable  to  any 
one  standing  in  RdUstdris  place;  that  is,  to  any  one 
who  had  not  given  consideration  for  the  instrument; 
and  by  the  release,  not  only  the  action  on  the  note  was 
taken  away,  but  the  consideration  which  the  bankrupts 
had  given  for  it  was  also  destroyed.     He  admitted  that 
the  bare  release  of  the  bankrupt's  right  of  action  against 
the  payee,  would  not  release  a  prior  party  to  the  instru- 
ment, but  the  bankrupts  having  ''  released  and  quitted 
**  claim  to  Rolkston  of  the  said  note,  and  all  claim  and 
<<  cause  of  action  in  respect  thereof,  and  all  claim  re- 
"  lating  to  the  matters  in  respect  of  which  the  several 
''  promises  in  the  declaration  were  made,  and  all  money 
"  due,  or  to  become  due,  for  the  same,  up  to  the  time  of 
*^  making  the  release,''  he  contended  that  this  would 
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have  been  a  Telinquishment  of  the  bankrupt's  right  of 
action  for  goods  sold,  money  lent,  or  any  other  cause 
whatever  ;  and  the  note,  therefore,  was  to  be  considered 
as  having  been  indorsed  without  consideration :  The 
question,  therefore,  was,  whether  the  indorsee  of  a  'J)ro- 
missory  note  could  recover  against  the  drawer,  the  note 
having  been  indorsed  without  consideration. 

Mr.  Serjt.  Lens^  in  reply,  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs.  —  This  case  has  been 
argued  on  the  only  ground  on  which  it  could  be  sup- 
ported for  a  moment,  and  ingenuity  has  furnished  an 
argument  which  I  had  not  discovered.  The  object  of 
the  defendants  was  to  accommodate  the  payee,  and  I 
admit  that  the  payee  could  not  have  sued  the  makers 
of  the  note  ;  nor  could  an  indorsee  have  done  so,  unless 
he  had  given  consideration  for  it : — ^But  it  is  insisted 
that  ^he  release  which  has  been  given  by  the  bankrupts, 
who  were  indorsees,  to  the  original  payee,  oj>erates  as  an 
extinguishment  of  the  consideration  which  they  gave  {dt 
it,  and  therefore  puts  them  in  the  condition  of  indorsees 
without  consideration. 7— I  am  not  of  that  opinion ;  the 
indorsement  was  for  a  valuable  consideration,  and  the 
indorsees  had  the  security  of  the  defendants,  tis  makers 
of  the  note,  for  their  debt ;  and  though  they  released 
the  original  payee,  they  still  retain  their  remedy  against 
the  drawers.  Whatever  might  have  been  the  case,  if 
the  bankrupts  had  had  notice  that  the  instrument  was 
given  originally  without  consideration,  as  to  which  I  give 
no  opinion,  I  am  decided  that,  as  the  matter  now  stands^ 
the  plaintiff's  right  of  action  remains  against  the  de- 
fendants. 

The  rest  of  the  court  concurred  in  the  opinion  of  the 
Chief  Justice. 

Judgment  for  the  plaintifis* 
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Saturday, 
BURROUGHS  V,  STEPHENS  and  Others,  executors  of  May  14. 

ELTON. 

The   Solicitor-General y   on  a  former  day   in  this  term.  Where  an  «ce. 

'  ,        cutor  pleads  a 

moved  for  a  rule  nisi  in  this  cause,  which  was  an  action  false  plea  of 

against  the  executors  of  George  Elton,  on  a  bond  given  :j."^^J"^"agai'3t 
.by  the  testator  in  his  lifetime,  to  amend  the  judgment-  himself,  on 
roll  by  striking  out  the  words  thirteen  pounds  four  shillings  J^^  entered  up*^" 
fthe  damages  aforesaid y  interlined  on  the  said  roll,  and  againsi  him  for 
by  inserting  the  christian  name  of  one  of  the  defendants  ^ainaites  de  honu 

lUch  had  been  omitted  in  the  misericordia,  at  the  end  ^^statons,  et  st 

non,  tie  voms 
of  the  judgment.     He   moved   on  an  affidavit  which  propria,  and 

stated  that  the  plaintiff  declared  in  Hilary  term  1808;  ;^^[;J3  fJfeH?n^ 
that  the  defendants  in  the  same  term  pleaded  a  judg-  on  ihe  judg- 
ment recovered  against  them  on   the  same  bond;  but  which  the  judg- 
that,  on  beine  ruled  to  produce  the  record  of  the  judp-  mentrfffironw 

-^      o    propnts  18  con- 

ment  so  pleaded,  the  defendants  made  default  therein,  fined  to  the  da- 

and  judgment  was  signed  against  them  in  this  action  on  2J?^^*  ^^^  '77 

the  12th  of  Aftfj?,  1808  ; — that  in  the  entry  on  the  roll  not,  on  motion, 

of  the  judgment  in  this  cause,  the  words  above  men-  wonJs  vvhich 

tioned  appeared  to  have  been  interlined  since  the  entry  1^^^  been  inter- 

.   .  J         T-i.  .  •  J    X\v\t^,  it  not 

was  originally  made.     Ine  entry,  as  it  now  appeared,  apwaringby 

was  "that  the  plaintiff  do  recover  against  the  defendants,  ^l^^m  the  in- 

*  ^  °  ternneation  had 

^  as  executors  as  aforesaid,  his  said  debt,  and  also  <£  1 3 :  4/.  been  made,  and 
*'  for  his  damages  and  costs,  to  be  levied  of  the  goods  betng  oTsix"^ 
*•  and  chattels  which  were  of  the  testator  at  the  time  of  years  sunding. 
"  his  death  in  the  hands  of  the  defendants  to  be  admi- 
**  nistered,  if  they  have  so  much,  &c.;  and  if  they  have 
*'  not  so  much  in  their  hands  to  be  administered,  then 
"  thirteen  pounds  four  shillings  of  the  damages  aforesaid  to 
\"  be  levied  of  the  proper  goods  and  chattels  of  the  de- 
"  fendants,  &c."    The  words  in  italicks  had  been  inter- 
lined|  and  were  the  words  which  the  Solicitor-General 
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had  moved  for  leave  to  strike  out.  He  contended  that 
the  judgment)  as  it  originally  stood,  being  de  bonis  propriis 
for  the  whole  of  the  debt  and  costs,  was  correct  where 
an  executor  pleaded  a  plea  which  was  false  within  his 
own  knowledge ;  and  it  was  evidently  so  in  the  present 
instance,  because  the  defendants  had  pleaded  a  judgment 
recovered  against  themselves.  The  cases  on  this  subject, 
he  said,  were  fully  collected  in  1st  Williams* s  Saunders^ 
336  [a).  [Lord  Chief  Justice  Gibbs.'^f  an  executor 
plead  a  fact  which  is  false  within  his  own  knowIedgCf 
the  judgment  should  certainly  be  de  bonis  propriis ;  but 
that  is  a  very  questionable  point,  and  we  are  called  upon 
here  to  decide  it  on  a  collateral  motion,  and  that  too  on  a 
judgment  of  very  long  standing.  How  do  we  know  that 
the  alteration  was  not  made  by  your  client  ?]  The  court, 
however,  granted  a  rule  nisi,  and  on  this  day 

Mr.  Serjt.  Lens  shewed  cause  against  it.  He  contended 
that  the  court  would  only  permit  this  amendment  on  the 
ground  that  it  was  a  misprision  of  the  clerk,  or  that  there 
was  reason  to  suppose  that  the  defendants  had  altered  it 
fraudulently  j  the  plaintiff  therefore  should  h^ve  stated 
that  it  was  done  fraudulently  or  carelessly,  and  that  it  was 
not  the  act  of  himself  or  of  his  attorney. 

The  Solicitor' General  conirh^  said  that  his  client  did 
not  know  by  whom  the  judgment  had  been  entered  up  \ 
but  he  contended  that,  where  the  judgment  had  been 
entered  up  wrong,  the  court  would  not  enquire  by 
whose  hand  it  had  been  so  entered.    He  cited  the  case 


id)  Note{\Qi).  Towards  the  conclusion  of  that  note,  it  is  said  that, 
when  the  defendant  pleads  ne  ungues  executor,  or  adminsslraiar, 
or  a  release  (o  himself,  2ind  it  is  found  against  him,  the  judgment 
is  that  the  plaintiff  do  recover  both  the  debt  and  costs,  in  the  first 
place,  de  bonis  leslaloris,  si,&c.  et  si  non,  (S^e.  de  bonis  propriit^ 
The  reason  alleged  is,  because  the  executor  cannot  but  know 
these  to  be  false  pleas,  fiut  the  same  reason  seems  equally  to 
apply  to  other  pleas,  where  the  judgment  is  different.*' 
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if  Green  v.  Rennet  (a),  where,  on  a  rule  to  amend  a  bill  ^®^^* 

q{ JUidd/esex,  Mr.  Justice  Buller,  comparing  it  to  the  case      Borrougb* 

of  an  executor^  said  that,  **  if  the  clerk  enter  judgment       g  kphins 

"  de  bonis  propriis  instead  of  de  bonis  testatorisy  and  error 

^  be  brought,  the  court  will  order  the  entry  to  be 

^  amended^  even  if  the  record  be  sent  back  from  the 

*  exchequer  chamber."    [Lord  Chief  Justice  Gibbs. — 

Have  you  found  any  case  .where  a  judgment  de  bonis 

festatoris  has  been  altered  to  a  judgment  de  bonis  propriis  .^] 

The  Solicitor-General  admitted  that  he  had  no  express 

titthority  to  adduce,  but  contended  that,  on  principle,  the 

taiendment  might  be  allowed  in  the  one  case  as  well  as 

ki  the  other. 

Lord  Chief  Justice  Gibbs. — It  is  very  difGcult  to 
determine  what  is  a  plea  necessarily  false  within  the 
knowledge  of  an  executor.  There  are  many  pleas  which 
%  person  unskilled  in  the  law  would  say  the  person 
(heading  them  must  know  to  be  true  or  false,  when,  in 
bxtf  the  question  might  be  very  doubtful  \  as,  for  in« 
stance^  pleni  administravit.  The  court  then  is  called 
upon  to  exercise  their  authority,  by  amending  a  judg- 
ment of  six  years  standing,  on  a  question  which  is  of  so 
doubtful  a  nature.  At  all  events,  it  is  discretionary  in 
the  court,  and  I  think  they  will  not  be  incKned,  at  this 
distance  of  time,  to  grant  an  amendment  on  mere  motion^ 
by  which  the  responsibility  of  the  executors  would  be  so 
much  mcreased. 

The  rest  of  the  court  concurred,  and  the  rule  was 
accordingly  discharged,  as  to  this  part  of  it,  and  made 
absolute  as  to  the  insertion  of  the  christian  name,  to  which 
there  was  no  opposition. 


(a)  1  r.  R,  78«. 
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ay>    ay    .        VTAUOH  and  others,  administrators  of  Phillips,  v. 

BUSSELL. 

To  an  action  of  The  plaintiffs  declared  as  administrators  of  Elizabeth 
debt  on  bond,  the    -j-.,.  .  ^  -  - 

defendant  prayed  PbiU'tps^  against  the  defendant,  as  obligor  of  a  bond  for 

oyer  of  the  condi-  ^^qq     j^^^  ^   ^:^  ^^  ^j^^  intestate  in  her  lifetime.     The 

tion,  which  was  » 6  / 

*'  for  the  pay  •       defendant  craved  oyer  of  the  bond  and  of  the  condition-, 

"'  b  ^nstalm«ita  ^hich  was,  that  the  defendant  should  pay  to  the  intestate 
*'  till  the  said  the  sum  of  «£lOO,  by  six  equal  payments,  viz.  the  sum  of 
*'  paid;"  and'       of  16  :  13/. :  W.  each  year,  until  the  full  sum  of  <£lOO 

then  pleaded  non  should  be  paid ;  and  then  pleaded  non  est  factum.  The 
est  factum.    The      ,  .     .^    .   .       ,    .  lu  .      i  jn      •        jr. 

word  hundred       plaintins  jomed  issue  on  that  plea,  and  assigned  tor 

had  been  omitted  breach,  that  the  first  instahpent  of  the  said  sum  of  ^100 
in  the  second  ^  ^  ^ 

place  where  it  had  become  due  and  in  arrear.     At  the  trial  of  the  cause 

diSon*  *and  ^as"'  ^^  ^^^  sittings  after  hstMilary  term,  at  Guildhall^  before 

afterwards  insert-  Mr.  Justice  Chambre^  it  was  proved  by  the  subscribing 

defendant's  witness  to  the  bond,  that  the  word  hundred^  in  the  second 

knowledge:  place  where  it  occurs  in  the  Condition,  had  been  interlined, 

Held,that though   ^  '  » 

this  alteration  did  since  the  instrument  was  executed,  by  the  person  who 

s"riment  %  IT  ^^^  ^'  "P»  without  the  knowledge  of  the  defendant,  and 

made  such  a  vari-  while  it  was  in  the  custody  of  the  intestate  j  so  that  the 
ance  between  the  t_  r        ^i.     •   ^     v         •  j  «    i 

over  aud  the  con-  passage,  before  the  interlineation  was  made,  stood  thus  : 

d!tion,aspreclud.  u  Until  the  full  sum  of  one  pounds  is  paid."  Mr.  Sent, 
ed  the  plaintin  riiri  j  ,.. 

from  recovering.    Best^  on  the  part  of  the  defendant,  made  two  objections: 

'       Firsii  that  the  instrument  itself  became  void  by  this 

interlineation;    secondly^  that  there  was  a  variance  be* 

tween  the  condition,  and  the  statement  of  it  in  the  oyer: 

He  contended  that  it  ought  to  have  been  set  out  without 

the  word  hundred.    The  learned  judge  was  inclined  to  be 

of  opinion,  that  if  the  interlineation  had  not  been  made, 

the  plaintiff  might  have  recovered,  notwithstanding  the 

omission  of  the  word  hundred  \  but  he  considered  that 

the  effect  of  the  interlineation  was  to  render  the  instru* 
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ment no  longer  the  bond  of  the  defendant;  and  he  ac-*  1814. 

cordingly  directed  the  plaintiff  to  be  nonsuited.  Wauch 

Mr.  Serjt.  Vaughan^  on  a  former  day  in  this  term,  v. 

moved  to  set  aside  this  nonsuit.  As  to  the  first  objec- 
tion^ he  admitteil  that,  if  the  alteration  had  been  in  a  ma« 
terial  part  of  the  instrument,  and  had  been  made  by  the 
obligee,  the  bond  would  have  been  vitiated  \  having  been 
made  by  a  stranger,  it  did  not  affect  the  instrument, 
vjbether  it  were  in  a  material  or  immaterial  part  of  it. 
He  contended,  however,  that  the  substantial  part  of  the 
condition  was  that  the  sum  of  «£lOO  should  be  paid  by 
fenr  equal  instalments  \  and  that  the  subsequent  clause,^ 
••.till  the  sum  of  one  (hundred)  pounds  was  paid,"  was 
perfectly  immaterial  \  especially  as  this  was  an  action  for 
the  first  instalment.  He  cited  Com.  Dig,  tit.  Fait.  {F.  1.) 
*-  An  alteration  by  a  stranger,  in  a  place  not  material, 
without  the  privity  of  the  obligee,  does  not  avoid  the  ♦ 
deed.  J 1  Co.  27.  a."  Secondly,  as  to  this  being  a  vari- 
ance between  the  bond  and  the  oyer,  he  contended  that  it 
had  only  made  intelligible  that  which  was  before  non^ 
sense;  it  was  only  reading  the  passage  as  it  was  necessary 
that  it  should  be  read,  in  order  to  be  consistent  with  the 
former  part  of  the  condition.  [Mr.  Justice  Chambre, — 
There  was  a  case  before  the  judges  on  a  criminal  prosecu- 
tion, where  the  question  was  on  a  note  for  twenty  pound, 
which  might  mean  pound  weight ;  and  the  judges  were 
of  opinion  that  it  ought  to  have  been  declared  upon  as 
meaning  £20  in  money.]     A  rule  nisi  was  granted. 

Mr.  Serjt.  Best  on  this  day  shewed  cause,  and  con- 
tended that  the  alteration  was  in  a  material  part  of  the 
instrument,  and  that  this  case  therefore  did  not  fall  within 
the  rule  laid  down  in  Com,  Dig^  as  above  referred  to. 
As  the  bond  stood  originally,  the  defendant  would  be 
^scharged  on  payment  of  <£l.  [Lord  Chief  Justice 
GiUs. — According  to  that^  the  condition  would  be  that 
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]814»  the  defendant  should  go  on  paying  £l6  :  ISs. :  4d.,  until 

^JT"^^  ^^  should  be  paid.]    Secondly y  then,  he  insisted  that  there 

V.  was  a  variance  between  the  bond  and  the  oyer ;  the  in- 

JlussELL.       stniment  produced  had  not  proved  that  which  had  been 

set  out. 

Mr.  Seijt.  Vaugbany  cantrhy  as  to  the  second  objecdoiif 

the  first  having  been  overruled,  cited  Holman  v.  Bcr<mgb 

{a)i  where,  in  an  action  of  covenant,  the  declaration  set 

forth  the  deed  with  the  year  of  our  Lord  and  the  year  of 

the  reign;  the  oyer  stated  the  former  only;  the  court  on 

demurrer  held  it  no  variance,  because  it  was  implicitly  in 

the  deed*     So  in  the  present  case,  the  word  hundred  was 

impliedly  in  the  deed,  because  that  sum  was  mentioned  in 

the  former  part  of  the  condition ;  and  the  passage  was 

nonsense  without  it.     In  Roierts  v.  Homage  (i),  which 

was  an  action  of  debt  on  bond,  the  plsuntiff  declared  that 

the  defendant  was  bound  to  the  plaintiff  in  ^40,  to  be 

paid  to  the  plaint^:  On  oyer,  it  appeared  that  the  bond 

was  to  the  plaintiff  to  pay  <£40  to  his  attorney  or  bis  assigns i 

the  court  held  that  this  was  no  variance,  because  pay* 

ment  to  the  plaintiff,  or  to  his  attorney,  was  the  same 

thing.     [Lord  Chief  Justice  Giibs. — ^The  question  there 

was,  whether  the  oyer  supported  the  averment  in  the 

declaration  ;  ^nd  the  court  held  that  the  instrument  was 

stated  in  effect  in  the  declaration ;  in  the  present  case, 

the  question  is  whedier  the  oyer  be  supported  by  the 

evidence.    So  in  the  first  case  cited,  the  question  was 

between  the  declaration  and  the  oyer,  and  came  on  oo 

demurrer.     There  is  this  difference  between  the  present 

case,  and  those  cited ;  in  the  latter,  the  declaration  might 

have  been  good,  and  yet  have  not  contained  a  single 

word  which  was  in  the  bonds ;  but  the  case  is  very  dif- 


ia)  Salk.  668.— -^6)  lb.  659. 
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ferent  where  non  est  factum  is  pleaded.]    The  principles,  1814. 

he  said,  on  which  those  cases  were  decided,  were  the        Waugh. 
same  as  that  for  which  he  now  contended,  viz.  that  the  v. 

bond  was  the  same  if  not  substantiaily  different.     He  ^^ 

then  cited  Cem.  Dig.  tit.  Obligation  (-B.  4).  "  So,  a  small 
**  variance  between  the  obligation  upon  oyer,  and  the 
*'  declaration  does  not  avoid  it  \  as,  if  the  declaration  be 
**  upon  a  bill  that  he  Hvill  pay^  &c.;  and  the  bill  says,  if  he 
"  p^yy  &c.  3  Lev.  66^*  In  order  to  support  this  objec- 
tion, the  defendant  must  establish  the  principle,  that 
whenever  oyer  is  prayed,  the  slightest  literal  alteration 
will  be  fatal. 

Lord  Chief  Justice  Gibbs.— When  you  declare  on  % 
deed,  you  state  the  legal  effect  of  it ;  and,  as  I  said  be- 
fore, one  might  declare  without  using  a  word  which  is 
contained  in  the  deed,  except  the  names  of  the  parties 
and  the  sum.  The  defendant,  by  his  plea,  asks  to  look 
at  the  instrument,  by  which  the  plaintiff*  alleges  that  he 
is  bound.  It  is  necessary  then,  not  merely  to  shew  the 
legal  effect,  but  the  very  words  by  which  the  defei;idant 
is  bound  \  and  that  makes  the  distinction  between  the 
case  where  the  oyer  and  declaration  disagree,  and  where 
the  statement  in  the  oyer  is  not  supported  by  the  deed 
itself.  You  can  cite  no  case  where  it  has  been  held  that 
a  variance  between  the  deed  and  the  oyer  is  not  fatal ; 
the  court,  therefore,  cannot  assist  you.  You  had  your 
remedy  in  your  own  hands,  for  you  might  have  explained 
the  mistake  by  averments. 

The  rest  of  the  court  concurring,  the  rule  was 

Discharged. 


?OL*I. 


218  CASKS   IN   EASTlill  TKRMf 


WednesHaj,       WORCESTERSHIRE  and  STAFFORDSHIRE  CAN4L  COMPANT, 

M*y  *®-  V.  the  TRENT  and  mersey  navigation  company. 

A  defendant  can-  This  cause  had  been  twice  carried  down  to  the  assizes  for 

^^w^^ Sinless  ^  ^"*^»  ^"^  ^^^  plaintiffs  were  each  time  nonsuited;  but 
iherc  have  been  the  court  had  each  time  set  aside  the  nonsuit  and  granted 
part  of  the  plain-  ^  ^^^  trial,  on  the  ground  that  the  facts  were  not  suf- 
tifF,  though  there  ficiently  before  the  court;  and  in  order  that,  if  necessary, 
mer  trial,  and       R  case  might  be  made  for  the  opinion  of  the  court.     Fre- 

though  the  de-      viously  to  the  last  assizes,  the  defendants,  though  there 

fendantgave  '  .     . 

notice  to  the        had  been  no  default  on  the  part  of  the  plaintiffs,  gave  the 

fmcniion^io  carry  ^"^^  notice  that  they  should  take  the  record  down  by 
down  the  recoicf.  proviso.    The  plaintiffs  refused  to  accept  this  notice  ;  the 

defendants,  however,  carried  down  the  record,  and  the 
plaintiffs,  not  appearing,  were  nonsuited* 

The  SoUcitor'-Generaly  on  the  first  day  of  this  term, 

moved  that  this  nonsuit  should  be  set  aside  and  a  new 

trial  granted.     The  general  rule,  he  said,  wa3  that  the 

•  •  defendant  had  no  right  to  carry  a  cause  down  by  proviso^ 

until  the  plaintiff  had  been  guilty  of  some  default  (a) ; 

and  this  applied  equally  to  cases  where  there  had  been  a 

former  trial,  as  to  other  cases.     The  defendants  would 

reljr  on  the  case  oi  Humpage  v.  Rowley  {b\  where  the  court 

permitted  the  defendant  to  carry  the  record  of  an  issue 

which  had  been  directed  by  the  court  of  chancery,  down 

to  trial,  on  his  suggestion  that  the  plaintiff  wished  to 

delay  it.     He  distinguished  that  case  from  the  present, 

*  by  the  circumstance  of  its  being  an  issue  out  of  chancery. 

A  rule  nisi  was  accQrdingly  granted,  and  on  this  day 

Mr.  Serjt.  Lens  and   Mr.'Serjt.  Best  shewed  cause 


{a)  R,  M.  1654.  Salk.  662. (b)  4  T.  R.  767. 
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against  it.     They  contended  that,  as  it  had  been  held  1814. 

that  the  stat.  14  Geo.  2.  c.  1 7.  which  enables  the  courts    ,,>    ^*''^*^ 

WORCESTER- 

to  give  judgment  for  the  defendant'as  in  case  of  a  non-    shirk  Ca^al 
suit,  where  the  plaintiff  neglects  to  go  to  trial,  according  om^pany 

to  the  practice  of  the  court,  did  not  extend  to  cases  The  Trent 
where  there  had  been  a  former  trial,  but  that  the  defend-  Compact. 
ant  must  proceed  to  trial  by  proviso  {a\  it  was  not  neces- 
sary in  such  case  that  there  should  have  been  any  default 
on  the  part  of  the  plaintiff.  In  the  present  case>  the 
plaintiff  had  not  been  taken  by  surprise,  for  he  had  had 
notice  of  the  defendant's  intention ;   unless,  therefore, 

:  there  had  been  an  established  practice  applicable  to  the 

•  present  case,  this  nonsuit  could  not  be  set  aside. 

Lord  Chief  Justice  Gibbs. — I  take  the  general  rule  to 
be  perfectly  established  %  that  the  defendant  cannot  carry 

'  a  cause  down  by  prcvisoy  till  there  has  been  a  default  on 
the  part  of  the  plaintiff.  The  only  case  in  the  slightest 
degree  resembling  the  present,  is  that  of  Humpage  v. 
Rowley ;  but  that  would  be  applicable  to  all  other  cases 
as  much  as  to  this ;  and  if  we  were  to  suffer  this  nonsuit 
to  stand,  any  defendant  might  carry  the  record  down  by 
proviso  at  any  time.  It  is  true  that  judgment  as  in  case  of 
a  nonsuit  could  not  have  been  granted  in  this  case  ;  but 
it  does  not  follow  from  that,  that  the  defendant  may  carry 
the  cause  to  trial,  without  any  default  by  the  plaintiff. 
The  rest  of  the  court  concurring, 

Rule  absolute. 


(a)  King\.  Pippetf,  1  T.  R,  4Q2,  Mewhum  v.  Langley,  3  T.  R,  I. 
PorzeUus  Y.  Maddocks,  i  H.  B.  Wl. 
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Friday,  May  20.  BUR  LEV  V.  BETHUNE, 

In  an  action  This  was  an  action  on  the  case,  and  was  brought  against 
^ic  for  a  mdici-  ^^e  defendant,  a  itiagistrate  of  the  county  of  Surrey j  for 
pus  conviction,  it  convicting  the  plaintiflF  maliciously  and  witjhout  any  pro- 
for  the  plaintiff    bable  cause  (a)  of  being  a  rogue  and  vagabond,  in  leav- 

to  shew  that  he     '^    j^jg  ^;£g  ^^^  family,  whereby  they  became  charc:eable 

was  innocent  ot°  ^  ''  ^         \  ^    ^  ^ 

the  offence  of       to  the  parish ;    in  consequence  of  which  conviction,  the 

convicted -^'t  he  P^^^^^^  ^^^  imprisoned  for  the  space  of  seven  months^ 
must  also  prove,    until  hc  was  carried  by  writ  of  habeas  corpus  to  the  court 
before  the  magis-  ^^  King*5  Bench,  and  by  that  court  released  and  dis- 
trate,  that  there    charged.     The  defendant  pleaded,  jffrj/,  the  general  issue; 
probable  cause,     secondly^  that  after  the  committing  the  supposed  griev- 
ances, and  before  the  commencement   of  this  suit,  and 
within  one  month  after  notice  of  any  writ  or  process  in- 
tended to  be  brought  against  him  by  the  plaintiff,  he,  the 
defendant,  tendered  to  the  plaintiff's  attorney  the  sum  of 
two-pence^  as  amends  for  the  said  grievances,  and  twenty 
shillings  for  the  preparing  and  serving  such  notice;  which 
said  sum  of  two-pence  was  sufficient  amends  for  the  said 
supposed  grievances.     The  plaintiff  replied  that  the  said 
sum  of  two-pence  was  wholly  insufficient,  and  on  this 
point  issue  was  taken.     At  the  trial  of  the  cause  before 
the  Lord  Chief  Baron,  at  the  last  assizes  for  the  county 
of  Surrey  J  the  plaintiff  proved  that  his  wife  had  eloped 
from  his  house  twelve  months  before  the  conviction^  and 


(a)  Stat,  43  Geo,  3.  c.  141.  enacts,  *'  that  in  all  actions  against 
*' justices  of  the  peace,  on  account  of  any  conviction  before  Uiem, 
**  in  case  such  conviction  shall  be  quashed,  the  plaintiffs  shall  not 
•*  recover  more  than  two-pence,  besides  the  penalties  which  may 
•*  have  been  levied  upon  them ;  nor  any  costs  of  suit,  unless  it  be 
*'  expressly  alleged  in  the  declaration  in  such  action,  which  shall 
**  be  an  action  on  the  case  only,  that  it  was  done  maliciously  andt 
''  without  any  reasonable  or  probable  cause." 


k 
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• 

lud  during  that  time  been  living  in  adultery;  and  that  1814. 

bis  oaly  child,  a  daughter^  had  constantly  lived  with  him,        Burlet 
and  was  in  Fact  living  with  him  at  the  time  of  the  con-  v* 

viction.  The  defendant  objected  that^  though  this  might 
prove  the  plaintiff  te  be  innocent  of  the  offence  with 
'vrhich  he  had  been  charged)  it  was  no  evidence  of  malice 
t)n  the  part  of  the  defendant :  There  might  have  been 
sufficient  ground  for  the  conviction,  though  it  rested  on 
ialse  testimony.  The  Chief  Baron,  being  of  the  same 
opinion,  and  considering  that  the  4>3  Ceo.  S.  placed  these 
actions  on  the  same  footing  as  those  for  malicious  pro- 
secutions, directed  the  plaintiff  to  be  nonsuited,  on  the  au- 
thority of  Purcfll  V.  Macnamara  (a),  A  rule  nisi  had  been 
obtained  on  a  former  day  in  this  term,  that  the  nonsuit 
should  be  set  aside  and  a  new  trial  granted ;  and  on  this 
day  Mr.  Serjt.  Vaughan  was  to  have  shewn  cause  against 
the  rule,  but  was  stopped  by  the  court,  who  called  on  the 
other  side. 

Mr.  Serjt.  Best  and  Mr.  Serjt.  Onslow^  in  support  of  the 
rule,  contended  that  the  plaintiff  had  proved  all  that  it 
was  necessary  or  possible  for  him  to  prove.  He  had 
shewn  that,  in  point  of  feet,  he  was  not  a  rogue  or  vaga- 
bond; it  was  therefore  incumbent  on  the  defendant  to 
shew  by  what  passed  before  him,  that  there  was  reason- 
able ground  for  the  conviction,  which  he  might  have 
done  by  producing  his  depositions,  or  by  calling  those 
who  were  present  at  the  examination,  but  which  the 
plaintiff  had  no  opportunity  of  doing.  The  act,  it  was 
true,  required  that  the  declaration  should  allege  malice  » 
and  want  of  probable  cause ;  but  if  it  were  necessary  for 
the  plaintiff  to  prove  this,  the  act  would  become  a  sanc- 
tion for  magistrates  to  commit  any  injustice  they  might 
think  proper ;  and  however  flagrant  their  conduct  might 


(a)  9  EasL  36l. 
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1814.  be,  It  would  be  impossible  for  the  injured  party  to  obtain 

^^"^""^  redress.     The  intention,  however,  of  the  lerislature  was 

t».  only  **  to  render  justices  of  the  peace  more  safe  in  the 

xSBTHUKE.       u  execution  of  their  duty;"  and  they  would  be  perfectly 

secure  if  they  had  an  opportunity  of  justifying  themselves, 
[Lord  Chief  Jusiice  G/W/.— The  legislature  has  imposed 
on  the  plaintiff  the  onus  of  proving  want  of  probable 
cause ;  and  though  he  may  have  difHcuIty  in  doing  it,  he 
cannot  recover  without  doing  so.]  In  actions  for  malici- 
ous prosecutions,  where  the  bill  of  indictment  had  been 
found  by  the  grand  jury,  as  in  the  case  of  Purcell  v.  Mac- 
fiamaray  on  which  the  Chief  Baron  founded  his  opinion, 
there  was  something,  they  said,  from  whence  to  infer 
the  existence  of  probable  cause,  and  which  the  plaintiff*, 
therefore,  must  do  away,  before  he  was  entitled  to  re- 
cover. In  cases  like  the  present,  if  any  cause  existed, 
the  defendant  was  the  only  person  who  was  enabled  to 
prove  it. 

Lord  Chief  Justice  GiBBS. — ^The  principles  on  which 
these  actions  are  founded  are  not  disputed.  It  is  admitted 
that  there  must  be  proof  of  the  want  of  probable  cause ; 
but  the  question  is,  in  respect  of  what  must  the  absence 
of  probable  cause  be  proved  ?  There  is  a  wide  distinction 
between  actions  for  malicious  prosecutions  and  actions 
for  malicious  convictions.  In  the  former,  if  the  plaintiff 
shew  that  there  was  no  ground  for  the  accusation,  malice 
is  to  be  inferred  from  that  circumstance,  because  the  pro- 
secutor must  have  sworn  to  the  truth  of  the  charge. 
But  in  actions  for  malicious  convictions,  the  question  of 
probable  cause  does  not  depend  on  the  actual  guilt  or  in- 
nocence of  the  plaintiff,  but  on  the  evidence  which  is 
given  before  the  magistrate.  The  plaintiff  contends  that 
it  was  incumbent  on  the  defendant  to  produce  that  evi- 
dence, and  that  he,  the  plaintiff,  had  no  means  of  getting 
at  it.     Depositions  are  given  vi'va  voce,  and  the  plaintiff 
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xugHt  either'  have  called  somebody  who  was  present,  or  1814. 

else  he  should  hai%  given  the  magistrate  notice  to  produce        b*^^'"^ 
the  depositions.     But  certainly  as  the  plaintiff  could  not  t;. 

make  out  his  case,  without  proving  want  of  probable 
cause,  and  as  that  depended  on  what  passed  before  the 
magistrate,  the  plaintiff,  having  given  no  evidence  of  this, 
is  not  entitled  to  recover. 

Mr.  Justice  Hbath. — I  entirely  concur  with  his  lord- 
ship's opinion.  It  does  not  follow  that,  because  the  plain- 
tiff has  been  improperly  convicted,  the  conviction  was 
malicious  on  the  part  of  the  defendant. 

Mr.  Justice  CHiiMBRE  was  of  the  same  opinion. 

Mr.  Justice  Dallas. — Why  did  not  the  plaintiff  call 
the  witness  who  was  examined  before  the  magistrate,  and 
on  whose  testimony  he  was  convicted?  Instead  of  that,  he  ' 
called  every  one  else  but  him. 

Rule  discharged. 


BLACKBUEN  V.  KTMER  and  Others.  Friday,  May  20, 

A.  consigns  goods 
This  was  an  action  on  the  money  counts,  to  recover  the  !? ^''^^^" ^^'^' 

'  '  tions  to  pay  over 

sum  of  «£*1812,  under  the  following  circumstances.     Mr.  the  net  proceeds 

JUortofty  a  planter  in  the-  island  of  Nevh,  had  consigned  p^oy9"D.  to^dis- 

a  quantity  of  sugar  to  Messrs.  Williams  arid  fVilson  of  P°*^  ®^  xYitm, — 
-  ,      ,  ,  -    ,  ,     .         ,  ,       Jn  an  action  by 

Liverpeoiy  who  were  the  owners  of  the  vessels  in  which  C.  to  recover  the 

the  sugars  were  brought,  with  directions  to  pay  over  the  PJ^.^'  fromD^, 

•     •/*•      wy   •  D.  IS  entitled  to 

net  proceeds  to  the  plaintiff,     friliiams  and  WiUon  ap-  make  the  same 

plied  to  the  defendants,  as  brokers,  to  dispose  of  the  f,^ghl|  &c/m  B., 
sugarSj  and  received  large  advances  from  them  on  the  i^ho'wasthe 
credit  of  them.    The  present  action  was  brought  by  Blacks  hTw^lch  thV  ^^ 

iurrii  as  the  ultimate  consignee,  to  recover  the  proceeds  of*'?*^'^*^'* .  , 

•  brought/ might 

have  made. 
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lau.  these  sugars.     At  the  trial  of  the  cause  at  the  sittings 

Blackburn     ^^^^  ^^  Michaelmas  term,  at   GuiUhaUf  before  Lord 
f .  Chief  Justice  Mansfield,  the  defendants  contended  that 

they  had  a  lien  on  the  proceeds  for  the  advances  made  bj. 
them  on  the  sugars  j  but  his  lordship  held  that  the  plain* 
tiff)  as  consignee,  could  not  be  affected  by  any  claim 
which  the  defendants  might  have  upon  Williams  and 
Wilson.  The  defendants  then  objected  that,  at  all  events, 
they  were  entitled  to  deduct  the  freight  and  other, 
charges,  consisting  of  premiums  of  insurance,  commission 
on  the  sale  of  the  sugars,  and  interest  on  the  money 
which  the  defendants  had  advanced  on  them  from  the 
gross  proceeds.  The  learned  judge,  however,  directed  a 
verdict  generally  for  the  whole  amount,  reserving  this 
question  for  the  consideration  of  the  court.  The  Solicitor* 
General,  accordingly,  in  Hilary  term,  moved  to  reduce 
the  verdict  from  <£l8l2,  to  «£l274.  The  only  ground, 
he  said,  on  which  the  plaintiff  could  support  his  action 
was,  that  the  defendants  must  be  considered  as  standing 
in  the  place  of  Williams  and  Wilson;  he  could  not,  there- 
fore, demand  of  the  defendants  more  than  he  could  have 
recovered  against  Williams  and  Wilson,  There  had  been 
no  specific  charge  of  freight,  because  the  sugars  had  been 
brought  in  ships  belonging  to  Williams  and  Wilson ;  but 
that  he  contended  did  not  diminish  their  right  to  deduct 
it,  and  the  defendants,  consequently,  who  stood  in  their 
place,  were  also  entitled  to  deduct  it.  [Lord  Chief  Justice 
Gibbs. — In  order  to  entitle  the  defendants  to  make  this 
deduction,  they  must  shew,  either  that  they  have  paid 
the  freight,  or  that  they  are  clearly  and  indisputably 
liable  for  it,  or  else  that  they  have  discharged  the  plaintiff 
by  taking  the  liability  on  themselves.]  The  rule  nisi 
being  granted, 

Mr.  Serjt.  Lens  now  shewed  cause  against  it.     The 
question  was,  how  far  the  plaintiff*  was  entitled  to  recover . 
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in  tJib  action.    As  to  freight^  he  admitted  that  as  Williams 

and  Wilson  were  owners  of  the  ships  in  which  the  sugars 

were  imported,  they  would  have  been  entitled  to  it ;  and 

if  ^Iie  defendants^  had  had  any  authority  from  Williams 

aftd  Wilson  to  that  effect,  they  would  perhaps  have  had 

a  right  to  deduct  it.     But  so  far  from  that,  the  plainti^ 

he    said,  had  received  notice  from  Williams  and  Wilson 

not  to  pay  the  defendants  the  freight.     The  defendants, 

therefore,  were  attempting  to  set  off  against  the  plaintiff^s 

claim,  an  account  between  themselves  and  Williams  and 

ff^Uson^  which  the  latter  did  not  acknowledge.    If  the 

freight  were  to  be  deducted,  the  plaintiff  would  still  be 

liable  to  be  called  on  to  pay  it  to  Williams  and  Wilson  ; 

unless,  therefore,  the  defendants  would  indemnify  him 

from  this  liability,  they  were  not  authorised  to  deduct 

*t.— — With  regard  to  the  expence  of  insurance^  that,  he 

^aid,  had  been  incurred  by  the  defendants,  without  the 

plalntiff^s  privity,  who,  in  fact,  had  insured  for  himself. 

to  the  commission  which  they  claimed,  for  selling  the 

•,  that  sale,  he  contended,  was  in  their  own  wrong, 

they  were  not  the  agents  of  the  plaintiff,  and  the 

:er  might  have  brought  trover  against  them  for  the 

^usrxount*    The  interest,  lastly,  /night  be  a  subject  of  con- 

oration  between  Williams  and  Wilson  and  the  defend- 

i,  but  could  in  no  way  affect  the  plaintiff,  who  was  not 

cioncerned  in  the  advances  which  the  defendants  had 

"J^ade  to  Williams  and  Wilson.     The  verdict,  therefore, 

should  remain  as  it  was. 

The  Solicitor-General  J  contri,  insisted  that  the  plaintiff 
could  recover  no  more  against  the  defendants  than  he 
coialij  have  recovered  TLgaiinstWilliams  and  Wilson^who  were 
^*^©  consignees  of  the  sugar,  though  for  a  special  purpose. 
**^g  such  consignees,  the  legal  property  of  the  sugars 
^^sted  in  them,  and  they  were  to  dispose  of  them  in  the 
^^^y  they  thought  most  advantageous.  Here  he  was 
'^^Pped  by  the  court. 


1814. 

BlackbOrv 
Ktmbr. 
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1814.  Lord  Chief  Justice  Gibbs. — ^The  questions  in  this  case  ' 

^,    ^^^^^  are,  for  whom  did  the  defendants  sell  these  sugars,  and  how  ' 

Blackburn  o      ' 

V,  far  they  were  answerable  for  the  produce  of  them  when " 

Kymer.         g^i  j  p  rpj^^y  ^^j.g  employed  by  Williams  and  Wilson  to  dis- 
pose of  the  sugar:  Then  had  Williams  and  Wilson  a  right 
so  to  employ  them  ?   If  they  had  not,  the  plaintiff  might 
step  in  and  disavow  the  transaction.    The  sugars  originally ' 
belonged  to  Morton^  and  he,  therefore,  had  a  right  to  direct 
in  what  manner  they  should  be  disposed  of.     He  accord-  - 
ingly  directs  the  net  proceeds  to  be  paid  over  to  the  plain-  ' 
tiff;   that  expression  supposes  that  something  is  to  be' 
deducted  from  the  gross  produce;  and  as  the  sugars  were 
to  be  brought  to  this  country,  were  to  be  insured,  and 
afterwards  sold,  the  net  proceeds  must  be  taken  to  mean  • 
the  original  price  after  deducting  the  freight,  the  expence  * 
of  insurance,  the  commission  on  the  sale,  and  the  interest  * 
on  the  money  advanced. 

The  rest  of  the  court  concurring,  the  rule  to  reduce 
the  verdict  was  made 

Absolute.  ■ 


GILES  and  another  v,  nathan  and  another. 


if.  deijosits  goods  The  facts  of  this  case  were  briefly  these.  In  April  1810, 
rlty  formonry  "*  Meyer  Levin  went  abroad,  leaving  with  Michael  Josephs  a 
advanced  by  B.,    power  of  attorney  to  transact  business  for  him.     At  this  • 

with  a  promise  to      - 

deliver  the  bill  of  lading,  when  it  should  arrive,  indorsed  to  B.  C.  is  employed  as  a  ' 
broker  to  dis|>ose  of  the  goods  for  B'$  benefit.  Before  the  bill  of  lading  arrives,  the 
goods  are  attached  in  ihe  mayor's  court  in  the  hands  of  C  by  a  creditor  of  ^. — Held, 
that  the  transfer  of  the  property  to  B,  was  complete,  though  the  bill  of  lading  had  never 
been  indorsed,  and  that,  therefore,  the  foreign  attachment  was  no  answer  to  an  action 
by  B,  against  C.  for  the  proceeds. 

Thedefendrini  in  mtditd  quereid  cannot  move  in  arrest  of  judgment,  but  must  either' 
demur  at  the  time  of  filing  ihe  writ  of  audiid  quereld,  or,  if  the  verdict  be  giveu  against 
him,  must  bring  a  wtit  of  error,  or  move  for  a  new  trial.  ^  •  .     ' 


Nathan. ^ 
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tunej  N*  and  W.  Nathan ^  the  present  defendants,  were  18  J  4. 

under  acceptances  for  Levitiy  and  he  was  otherwise  in-         r*"^^'  • 
debted  to  them. — In  the  autumn  of  the  same  year,  Josephs  v. 

received  advice  fropi  Levin ^  who  then  resided  at  Kcni.gs^ 
krgf  of  his  having  shipped  a  cargo  of  wheat  for  London ; 
and  finding  himself  at  this  time  embarrassed  to  make  good 
his  payments  for  Lnnn,  Josephs  applied  to  the  defendants, 
N.and  fV.  Nathany  for  the  sum  of  .£  1000,  which  they  agreed 
to  advance,  provided  the  wheat,  which  had  arrived  in  No^ 
vernier f  should  be  deposited  in  their  hands  as  a  security,  and 
provided  the  bill  of  lading,  when  it  arrived,  should  be  de- 
livered to  them  indorsed.     Josephs  agreed  to  this  condi- 
tion; but  the  bill  of  lading  not  being  yet  arrived,  the  cap- 
tain refused  to  deliver  up  the  wheat.    Giles  and  Hemmingj 
the  present  plaintiffs,  who  had  been  applied  to,  as  brokers, 
to  dispose  of  the  wheat,  agreed  to  give  the  captain  a  bond 
of  indemnity,  which  they  accordingly  did,  and  the  wheat 
was  thereupon  delivered  to  them  and  by  them  sold,  and 
the  proceeds,  amounting  to  £201d  :  \6s, :  6 J.,  were  car- 
ried to  the  account  of  the  present  defendants.     The  bill 
of  lading  arrived  in  June^  1811,  and  was  indorsed  and 
delivered  by  Josephs  to  the  Nathans^  who  thereupon  re- 
covered the  proceeds  of  the  wheat  in  an  action  against 
Giles  and  Hemmingy  at  the  sittings  after  Michaehhns  term, 
1812.     Before  this  action  was  commenced,  viz.  in  Aprils 
1811,  attachments  of  this  property  were  lodged  in  the 
mayor's  court,  in  the  name  of  Smith  and  Ci^.,  against 
Meyer  Lexiuy  but  were  not  then  tried,  owing  to  the  de- 
fendants, N,  and  W.  Nathan^  filing  bills  of  proof,  laying 
claim  to  the  property  attached  as  belonging  to  AIeyerLevin» 
These  bills  of  proof,  however,  were  never  followed  up. 
After  the  trial  at  Guildhall^  by  which  the  Nathans  recovered 
the  proceeds  against  Giles  and  Hemmitjg^  as  above  stated, 
the  latter  moved  to  set  aside  this  verdict,  on  the  ground 
that  the  property  had  been  attached  in  the  mayor's  court. 
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Giles 
Nathav. 


On  that  occasion.  Lord  Chief  Justice  MansjUld  observcdt 
that  it  was  an  unfortunate  case  for  the  defendants  in  that 
cause,  Giles  and  Hemming j  who  would  be  obliged  to  paj; 
the  money  twice  over  \  but  that,  even  if  judgment  had 
been  obtained  in  the  mayor's  court,  before  the  action 
then  in  question  had  been  conmienced,  his  lordship  did 
not  see  how  that  judgment  could  have  been  given  in 
evidence,  or  if  it  could,  how  the  verdict  could  have  been, 
affected  by  It.     The  Nathans  had  given  a  valuable  con- 
sideration for  the  wheat,  and  it  was  sold  for  their  benefit; 
the  proceeds,  therefore,  became  their  property  the  moment 
they  were  received  by  Giles  and  Hemming^  subject  only  to 
the  possibility  of  Levins  dishonestly  indorsing  the  bill  of 
lading  to  some  other  person.     On  a  bill  of  interpleader^ 
Giles  and  Hemming  might  have  compelled  the  Natbanfp 
and  the  persons  attaching  in  the  mayor's  court,  to  decide 
their  own  dispute  between  themselves,  but  there  was  no 
ground  for  disturbing  the  verdict  which  had  been  given, 
in  this  court  in  favour  of  the  Nathans.     The  attachments^ 
in  the  mayor's  court  afterwards  came  on  to  be  tried,  and 
were  also  decreed  against  Giles  and  Hemming^  who,  ac- 
cordingly, were  obliged  to  pay  on  the  attachments,  the 
same  sum,  for  which  a  verdict  had  already  been  obtained 
against  them.     The  present  action  was  then  commenced 
at  the  suit  of  Giles  and  Hemming ^  by  writ  o(  audita  querelA^ 
in  which  the  issues  were^^rst^  whether,  before  affirming 
the  plaint  against  Levln^  the  property  had  either  been 
disposed  of  or  assigned  to  the  defendants  in  the  auditi 
qUereld\  secondly y  whether  it  had  been  sold  to  them.     The 
audita  quereld  came  on  to  be  tried  at  the  sittings  after  last 
Trinity  term,  at  Guildhall,  before  Lord  Chief  Justice 
Mansjieldy  when  the  facts  above  stated  being  given  in  evi- 
dence by  yosephs,  who  was  Levins  agent,  the  jury,  being 
of  opinion  that  the  property  in  the  wheat  could  not  pass 
except  by  indorsement  of  the  bill  of  lading,  which  did 
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not  take  place  till  after  the  attachment,  found  a  verdict 
for  the  plaintiffs  in  the  auditd  quereld  on  both  issues. 

The  Solicitor-General  TiXid  Mr.  Serjt.  Besty  in  last  MicbaeU 
mas  term,  moved  for  a  rule  to  shew  cause,  either  why 
this  verdict  should  not  be  set  aside,  and  a  new  trial 
granted;  or  else  why  the  judgment  should  not  be  arrested, 
and  the  defendant  have  leave  to  enter  up  judgment  in 
the  original  action.  They  contended  that  the  transfer  of 
the  wheat  to  the  defendants  from  Levin  was  a  complete 
sale,  without  the  indorsement  of  the  bi^l  of  lading,  which, 
they  said,  was  by  no  means  necessary  for  the  purpose  of 
passing  the  property.  Suppose  the  shipper  had  destroyed 
the  bill,  the  transfer  would  still  have  been  good  and  per- 
fect. They  also  contended  that  the  attachment  in  the 
mayor's  court  was  no  answer  to  the  claim  which  the 
Nathans  had  upon  th^  wheat;  because  an  attachment 
could  never  be  set  up  as  defence  to  an  action  in  another 
courts  except  where  the  defendant  in  each  action  was  the 
same.  The  present  plaintiffs  were  endeavouring  to  resist 
the  defendants'  claim  by  saying  that  they  had  paid  over 
-the  proceeds  to  a  third  person.  The  court  granted  a  rule 
nisi. 

Mr.  Serjt.  Lens^  Mr.  Serjt.  Faughan,  and  Mr.  Serjt. 
Copley  (a)y  in  shewing  cause,  contended  that  the  jury  had 
done  perfectly  right  in  finding  that  there  had  been  no  sale 
of  the  property  to  the  Nathans,  because  the  bill  of  sale  was 
an  essential  document,  and  the  receipt  of  it  was  essential 
to  a  complete  transfer,  at  least  as  far  as  regarded  third 
persons,  whatever  might  have  been  the  eff^ect  of  the  trans- 
action as  between  Levin  and  the  Nathans.  The  present 
defendants  could  not  say  that  the  attachment  was  res  inter 
eslios  actay  for  they  had  made  themselves  parties  to  the 
transaction  by  filing  their  bills  of  proof,  which  they  re- 


1814. 

Giles 

V. 

Nathan. 


(a)  This  part  of  the  argument  took  place  in  Michaelmas  term. 
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1814*  linquibhed  as  soon  as  they  had  effected  the  intended  pur- 

^T'^  pose,  viz.  of  postponing  the  judgment  in  the  mayor*s 

t;.  court  to  that  which  they  obtained  in  the  first  action  in 

Nathan.  ^j^j^  ^q^j^^     i^  would  be  an  anomaly  in  the  law,  if  the 

present  plaintiffs  were  to  be  obliged  to  pay  this  monej 
twice  over ;  first  to  LeviWs  creditors,  and  then  to  the 
present  defeixiants.  [Mr,  Juftice  Heath, — ^That  is  a  risk 
to  which  all  stakeholders  are  liable.]  The  audit&  quereld^ 
they  said,  was  an  action  of  equitable  relief,  and  was  to  l^ 
considered  less  strictly  than  other  actions,  whereas  the 
case  of  the  present  defendants  was  certainly  one  stricti 
iuris. 

Adjournatur.       ' 

The  argument  was  not  proceeded  in  during  Hilary 
term.  In  Eajter  term  the  learned  Serjeants  on  the  part 
of  the  plaintiffs  in  the  auditd  querela^  argued  at  consider«> 
able  length  against  that  part  of  the  rule  which  sought  to 
stay  the  judgment  in  the  auditd  quereld.  On  a  subse- 
quent day  in  that  term,  however^Lord  Chief  Justice  GMs 
(Sir  James  Mansfield  having  resigned  since  the  former 
part  of  the  argument)  said,  that  a  difficuhy  had  occurred 
to  the  court  as  to  that  part  of  the  rule.  If,  said  his  lord- 
ship, we  should  be  of  opinion  that  the  auditd  quereld  was 
bad,  and  should  make  a  rule  accordingly,  the  plaintiffs  in 
_  that  suit  must  have  an  opportunity  of  questioning  our 

decision  on  a  writ  of  error;  and  if  they  could  nor  do  so 
on  our  rule,  that  would  be  a  decisive  reason  with  us  for 
not  granting  it.  Besides,  we  doubt  whether  a  motion  in 
arrest  of  judgment  be  a  fit  motion  on  an  auditd  querelSp 
because  in  a  common  case,  the  plaintiff  is  precluded  by 
an  arrest  of  judgment,  from  receiving  any  benefit  from 
his  suit, — he  can  go  no  farther;  but  in  the  auditd  quereli^ 
it  would,  if  granted,  give  the  plaintiff  all  he  wants;  for  he 
has  a  writ  of  supersedeas  already.    At  all  eventSi  I  doubt 
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^ifit^wptild  not  be  an  answer  to  the  defendants  in  the  1814. 

^audit£  quereld^  that  they  ought  to  have  brought  then*         c^^^ 
.writ  of  error.     When  the  plaintifis  filed  their  writ  of  v. 

audiid  quereldi  the  defendants  should  either  have  de-      Nathak. 
murredj  or  should  have  brought  a  writ  of  error,  which 
latter  remedy  they  still  have  in  their  power.     However^ 
they  are  not  precluded  from  urging  their  rule  for  a  new 
trial. 

Mr.  Seijt.  LenSi  Mr.  Serjt.  Vaughan,  and  Mr.  Serjt.     ^ 

Copley^  accordingly,  shewed  cause  again;st  that  part  of  the 

rule.    They  contended,  as  before,  that  the  jury  were 

perfectly  warranted  on  the  facts  as  they  appeared  before 

them,  in  finding  the  verdict  which  they  had  found. 

.They  further  said  that,  even  supposing  the  property 

might  have  passed  without  the  indorsement  of  the  bill  of 

blading,  still  it  was  a  question  of  aedit  as  to  the  testimony 

.  of  Josephs ;  and  they  adverted  to  several  incorrect  state- 

'  xnents  on  hie  part  as  to  the  time  when  the  bill  of  lading 

r  arrived.    It  was  a  fair  inference  for  the  jury  to  draw, 

%hat  the  indorsement  by  Josephs  had  been  made  collusively> 

;  in  order  to  disappoint  the  prior  right  of  the  person  suing 

3n  the  mayor's  court. 

The  court  took  time  to  consider  of  this  question^  and 

on  Saturday^  the  14th  of  May^  the  Chief  Justice,  stopping 

the  Solicitor 'Gcneraly  who  was  to  have  argued  with  Mr. 

^    Serjt.  Best  in  support  of  the  rule^  delivered  the  judgment 

_  of  the  court. 

We  are  of  opinion  that  there  ought  to  be  a  new  trial 

in  this  case.    The  facts  are,  x)izt  Levin  was  carrying  on        ^ 

,  business  in  this  country  by  the  means  of  Josephs y  who, 

wanting  assistance  to  enable  him  to  make  good  Levitts 

payments,  applied  to  the  Nathans  to  furnish  him  with 

.«£lOOO.    They,  however,  refused  to  make  this  advance, 

^.without  receiving  sufficient  security  for  it.     A  cargo  of 

wheat  had  arrived  belonging  to  Levin,  but  without  the 

bill  of  lading ;    and  Josephs  offered  to  deposit  this  in 
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1814.  Nathan/  hands,  and  to  deliver  to  them  the  bill  of  lading' 

^T^^  indorsed,  whenever  it  should  arrive,  in  order  to  cova: 

Giles  .        r 

V.  the  advance.     The  captain  of  the  vessel,  however,  re- 

Nathav.  fused  to  deliver  up  the  wheat,  unless,  for  his  security, 
the  bill  of  lading  were  produced  duly  indorsed  ;  and  it 
was  only  for  his  own  security  that  he  had  a  right  to  re- 
fuse, for  in  other  respects  the  delivery  was  already  com- 
plete between  Josephs  and  the  Nathans;  and  when  the 
bill  of  lading  was  delivered  to  the  Nathans y  the  delivery 
was  complete  in  every  respect.  The  captain,  for  the  ac- 
commodation of  all  parties,  agreed  to  accept  an  indem- 
nity, which  Giles  and  Hemming^  who  had  been  applied  to 
to  dispose  of  the  wheat,  were  to  give  him,  as  against  those 
to  whom  the  bill  of  lading  might  by  possibility  be  in« 
dofsed  before  its  arrival  in  this  country.  Having  that 
security,  he  delivered  the  wheat  to  Giles  and  Hamming 
for  sale;  they  again  were  to  take  care  to  secure  them- 
selves against  the  claims  of  any  persons  to  whom  the  bSl 
of  lading  might  be  indorsed,  other  than  the  Nathans; 
they  therefore  undertook  to  pay  over  the  proceeds  to 
Nathan,  upon  condition  of  his  producing  the  bill  of  lading 
indorsed,  because,  till  then,  it  was  possible  they  might  be 
called  upon  from  a  different  quarter.  At  last  the  bill  of 
lading  is  produced,  indorsed  to  the  Nathans  ;  but  in  the 
mean  time,  a  creditor  of  Levin  had  attached  the  produce 
of  the  wheat  in  the  hands  of  Giles  and  Hemming,  as  for 
a  debt  due  to  him  from  Levin.  In  no  way  can  that  at* 
tachment  be  supported.  Tou  can  always  try  an  attach* 
ment  by  asking  this  question;  could  the  defendant  in  the 
mayor's  court  have  brought  an  action  himself  against  the 
persons  standing  as  garnishees,  for  that  which  is  the  sub- 
'  ject  of  the  attachment  ?  If  not,  it  could  not  be  attached  as 

for  a  debt  due  to  himself.  Now  Levin  would  have  been  pre- 
cluded from  bringing  an  action  against  Giles  and  Hemming 
for  the  produce  of  this  wheat,  both  by  what  had  been  said^ 
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and  by  what  had  been  done.  It  had  been  agreed  by  Josephs ^  1 8 14, 

>   who  had  the  power  to  do  so,  that  the  Nathans  should  have  Gilbs 

die  wheat  as  a  security  before  the  bill  of  lading  arrived,  »• 

and  that  the  bill  of  lading  should  be  indorsed  to  them 
when  it  did  arrive;  and  Josephs ^  under  that  agreement, 
prociired  the  delivery  of  the  wheat  to  Giles  and  Hemming^ 
to  be  sold  on  behalf  of  the  '^Nathans.  That  transaction 
give  them  a  complete  title  before  the  bill  of  lading  arrived, 
agaust  any  one  who  should  attach  the  property.  The 
len  which  the  Nathans  had  on  the  wheat,  continued  on 
the  price  of  that  wheat,  and  goods  can  never  be  attached 
fli  a  person^s  hands  without  first  satisfying  that  person's 
KtD)  and  these  goods  were  only  in  the  .hands  oiGiksv^di 
Bmmingj  as  holding  the  possession  of  them  for  Nathan. 
Siasie  has  been  thrown  on  the  Nathans  for  not  pursuing 
dicir  bill  of  |)roof ;  but  that  was  not  requisite,  for  it  would 
be  impossible  to  suppcMt  an  attachment  of  goods  as  the 
property  of  jf.  in  B^9  possession,  on  which  B.  has  a  lien* 
The  question  in  this  case  is,  whether  the  jury  acted  under 
the  impression,  that  before  the  bill  of  lading  was  indorsed 
the  goods  could  not  be  assigned.     It  is  quite  clear  they  * 

did  act  under  that  impression,  because  the  late  Lord 
Chief  Justice  concludes  his  report  by  saying  so.  How- 
«ver,  we  are  not  of  that  opinion,  and  from  my  note  of 
At  Chief  Justice's  report  in  Nathan  and  Giles ^  it  appears^ 
that  he  was  of  opinion  that;  the  property  might  be  tr^ns- 
fcned  previously  to  the  indorsement  of  the  bill  of  lading, 
*i^ject  certainly  to  Levin's  afterwards  dishonestly  indors* 

Rule  absolute  for  a  new  trial. 
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hUj2\. 

The  defendant 
in  replevin 
avows  for  rent 
in  arrear,  and 
that  the  goods 
had  been  clan- 
destinely re- 
noved.   The 
plaiiuiff  pleads 
1 ,  nen  tetatre  i 
9,  no  rent  in 
arrear;  and 
3,  that  the 
goods  were  not 
clandestinely 
removed.    The 
last  issue  only 
was  found  forthi 
plaintiff:— ^Held 
that  the  defend- 
ant was  entitled 
to  deduct  from 
the  plaintifi^s 
costs,  the  costs 
of  the  two  (irst 
issues  which 
were  found  for 
thedeftadant. 


COOK  V.  GREEN. 

This  was  an  ^tion  of  replevin,  to  which  the  defendant 
avowed  that  the  plaintiff  held  certain  messuages,  as  tenant* 
to  the  defendant,  at  the  yearly  rent  of  <£l8  :  18i.;  and 
because  the  sum  of  <£20:  lOs,  of  the  said  rent  was  due 
and  in  arrear  from  the  plaintiff  to  the  defendant,  and  be- 
cause the  goods  and  chattels  in  the  declaration  mentioned 
were  fraudulently  and  clandestinely  removed  from  the 
premises  ^  therefore  the  defendant  well  avowed,  &c.  The 
plaintiff  pleaded  in  bar,  Jlrstp  that  he  did  not  hold  as 
tenant  to  the  defendant ;  siandljf  that  no  rent  was  in 
arrear ;  and  thirdly^  thst  the  goods  were  not  fraudulently 
t  and  clandestinely  removed.    Upon  which  pleas  issue  was 
joined.    The  cause  was  appointed  to  be  tried  at  JVest^ 
minster^  at  the  sittings  after  last  Trinity  term,  but  was 
referred  to   arbitration  \  the  costs  to  abide  the  event. 
The  arbitrator  found  the   two  first  issues  for  the  de- 
fendant, and  the  third  for  the  plaintiff. — ^The  protho- 
notary,  in  taxing  the  costs^  taxed  only  those  of  the  third 
issue,  disregarding  the  costs  of  the  first  and  second,  which 
had  been  foimd  for  the  defendant. 

Mr.  Serjt.  Copley  now  moved  that  the  prothonotary 
might  review  his  taxation,  and  deduct  from  the  costs 
which  he  had  awarded  to  the  plaintiff,  those  of  the  two 
first  issues.  He  cited  the  case  of  Brooke  v.  TFillett  {a)^  in 
this  coiut,  and  that  of  Dodd  v.  Joddrel  {h\  in  the  cooit 
of  Kittg^s  Benchf  as  establishing  the  principle  that  where 
one  or  more  of  several  issues  in  replevin  are  found  for 
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the  plaintiff,  by  which  he  is  entitled  to  judgment,  and  1814. 

the  rest  for  the  defendant,  the  latter  is  entitled  to  the  "T^^ 

Cook 

costs  of  the  issues  which  are  found  for  hin^,  unless  the  v. 

judge  certify  that  the  plaintiff  had  sufficient  cause  for  Greek.' 
pleading  the  matters  on  which  these  issues  were  founded. 
That  such  was  the  practice  of  this  court  was  decided,  he 
said,  by  the  case  of  Vollum  v.  Simpson  {a).  The  arbi- 
trator, he  contended,  had  no  power  to  certify  as  a  judge, 
under  the  statute  4  ytnn,  r.  16.  j.  5.,  any  more  than  under  , 

Stat.  22  and  23  Car.  2.  e.  9  {}). 

Loxd  Chief  Justice  Gibbs. — ^The  plaintiff  complain^ 
that  his  goods  have  been  distrained;  the  defendant 
justifies  the  distress,  by  saying  that  rent  was  due  to 
him  from  the  plaintiff,  and  that  the  goods  in  question 
had  been  fraudulently  removed  from  the  premises. 
The  plaintiff  then  denies  three  facts,  two  of  which 
were  unnecessary;  the  defendant,  therefore,  has  been 
thereby  put  to  unnecessary  expence,  and  justice  re- 
quires that  he  should  be  reimbursed*  I  cannot  dis- 
tinguish between  the  present  case,  and  those  which  have 
been  cited.  However,  I  only  throw  this  out  for  my 
brother  Besfs  consideration.  • 

Mr.  Serjt.  Best  shewed  cause  in  the  first  instance,  and 
cited  Post  an  v.  Stanway  (r),  where,  in  an  action  of  assumpsit  ^ 
the  defendant  pleaded  the  general  issue  and  the  statute 
of  limitations  to  the  whole  sum  demanded ;  and  as  to 
part)  that  the  promises  were  made  by  the  defendant  jointly 
with  one  ji.  B.  The  two  first  issues  were  found  for  the 
plaintiff,  the  last  for  thcf  defendant.  The  court  of  JCf/f^V 
Bench  held  that  the  defendant  was  not  entitled  to  deduct 
the  costs  of  the  last  issue  from  the  costs  of  the  trial, 
which  the  plaintiff  ,was  entitled  to.     In  that  case,  as  in 


{a)2B.  andP.3f)8. — {h)  Swinglehurstr.AUham,  2TJt.  13«. 

Ward  V.  Mallinder,  §  Eatt  489- (c)  6  East  26 1. 
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the  presents  there  must  have  been  a  rule  to  plead  several 
matters  under  the  statute ;  and  this  was  an  authority^  he 
said,  by  which  that  of  the  cases  cited  on  the  other  side 
was  considerably  shaken.  He  contended  that  the  issues 
which  the  plaintiff  had  taken^  were  all  of  them  such  as 
conunon  prudence  required  him  to  take. 

Mr.  Seijt.  Copley^  in   reply,   was  stopped  by   the 
court. 

Lord  Chief  Justice  Gibbs. — The  case  which  has  been 
cited  by  my  brother  B/ft  is  distinguishable  from  the 
present,  because  Lord  EUenbar§Mgh  said  that  the  question, 
in  that  case,  must  be  considered  as  if  there  had  been  no 
double  plea.  Besides,  the  mode  of  taxation  in  replevin, 
where  both  parties  are  actors,  is  different  from  that  in 
other  actions.  But  it  is  sufficient  for  me  to  observe  that 
this  point  has  been  decided  in  Broke  v.  WillUi  and  Volbm 
V.  Simpson,  in  the  latter  of  which  cases  my  brother  Hioti 
said,  that  the  costs  intended  to  be  given  by  the  statute  of 
^tm.  appeared  to  him  to  be  all  the  costs  which  followed 
the  unnecessary  plea ;  so  that  the  attention  of  the  court 
was  particularly  called  to  that  question.  J  cannot  agree 
with  my  brother  Best's  opinion,  that  these  were  all 
necessary  issues  for  the  plaintiff  to  take,  and  such  as  a 
cautious  and  prudent  man  would  have  taken ;  for  the 
defendant  could  not  have  supported  his  avowry,  without 
proving  all  the  three  facts. 

JP/r  Curiamj 

Rule  absolute^ 
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SIMON  V,  GURNEY.  Saturday, 

May  Si. 

)k^R.  Seijt.  Best  having)  on  a  former  day  In  this  tenn^  Where  a  writ  of 
obtained  a  rule  nisiy  to  set  aside  the  execution  which  had  "ih/ ^oiicTto  be 
been  issued  and  levied  in  this  cause  for  irregularity,  on  returned  *•  htfore 
the  ground  that  the  writ  oi fieri  facias  directed  the  money  '•*bff<^eth9kinjt*s 
to'  be  returned  ''  before  uSy"  instead  of  "  before  the  king's  '^jufttcesai     ^^ 
justues  at  fvestminster^  but  was  tested  by 

Mr.  Serjt  Marshall,  on  the  part  of  the  plaintiff,  now  5*(?*p,[  S^'*^ 
shewed  cause,  contending  that  las  the  writ  was  tested  by  court  permitted 
Sir  Vicary  Gibbsj  as  Lord  Chief  Justice  of  the  court  of  Com^  amend'on  pay- 
man  Pleas^  it  was  evidently  sued  out  of  this  court  j  and  as  ment  of  costs, 
there  was,  therefore,  something  on  the  face  of  the  writ  to 
amend  by,  it  might  be  amended  under  the  statute  of 
jeffals. 

The  court,  accordingly,  on  the  authority  of  Atkinson 
?.  Newton  (fl),  where  this  court  permitted  a  writ  of 
Jim  facias^  which  had  been  made  returnable  on  a  King*s 
Bench f  instead  of  a  Common  Pleas  return  day,  to  be  amended 
by  the  award  of  execution  on  the  roll. 

Discharged  the  rule,  on  the  plaintiff  moving  to 
amend  the  writ,  and  on  his  paying  the  costs  of  the 
present  application. 


(•)  %  B.  and  P.  336. 
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Saturday,  P£TERS  V.  ANDERSON. 

May  21. 

J,  covenants  St  indenture,  dated  the  27th  of  August  ISO^i  between 

him  for  cciu^in*  ^^^  defendant,  proprietor  of  Bance  island,  of  the  one  part, 

wages  for  3  and  the  plaintiff,  a  surgeon,  of  the  other  part,  the  plaintiff 

of  which  time  covenanted  to  serve  the  defendant  in  the  said  island,  in 

t  balance  re-  the  quality  of  surgeon,  for  three  years ;  and  the  defendant, 
mams  due  to  him  .  ...         ,  c  i      •  i      •        i  •     •/«• 

ffOm  B.   A.  then  m  consideration  thereof,  covenanted  with  the  plaintiff, 

enters  mto  a  amongst  other  things,  to  pay  him  at  the  rate  of  £6:  6/. 
jresn  contract^ 

not  under  seal,      per  month.    Under  this  agreement,  the  plaintiff  went  out 

^tTs^d^wagcl  T  ^^  "^^^^^  '^^^^^^'  ^^^'^  ^^  arrived  on  the  20th  of  Novembef 
and  at  the  end  of  1805,  and  remained  in  the  defendant's  employment  till 

it  appears  that    '  ^^  7^^  1812,  when  he  returned  to  England  and  com* 

he  has  received,    menced  two  actions  against  the  defendant;  one,  on  the 

at  different  umes,  -      ...        - 

turns  more  than    covenant,  for  his  services  for  the  first  tl^ee  years  j  the 

sufficient  to  other,  in  assumpsit,  for  the   remaining  period.     Both 

due  on  the  former  causes  and  all  matters  in  difference  were  referred  to 
that'ihe  uTst  ^^^  arbitration  of  a  gentleman  at  the  bar,  who  found 
mentioned  sums  by  his  award,  among  other  things,  that  there  was  due 
generally,  with-    from  the  defendant  to  the  plaintiff,  as  his  wages  as  sur- 

out  specifying  on  geon,  under  the  indenture  declared  upon  in  the  action  of 

what  account,  r    />     '  t   . 

A'  had  a  right       covenant,  the  sum  of  <£  129 :  9^'.  2tf.,  and  m  the  action 

TO  apply  them  to  of  assumpsit,  the  ftirther  sum  of  c£421 :  Is:  SJ.  But  as  it 
the  satisfaction  ^ 

of  the  simple  had  been  contended  on  the  part  of  the  defendant,  that 

Whc?e accuse"  ^^^  plaintiff  was  not  entitled  to  recover  any  thing  on 

has  been  referred  the  action  of  covenant,  the  arbitrator  proceeded  to  state 

the  court  cannot  ^^^  following  facts  for  the  consideration  of  the  court. — 

inicrferc  to  enter  «  The  plaintiff  served  the  defendant  under  the  indenture 

a  nonsuit  agamst 

the  arbitrator's      **  for  three  years  ending  the  23d  of  Nov,  1808,  whereby 

fer  aa"  i'  "  ^^  became  entitled  to  the  sum  of  £226 :  1 25.;  but  having 
jeciing  to  the        **  at  different  times  received  the  sum  o{£97:2s:lOd.f  there 

award  must 
mora  to  set  it  asidf. 
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^'  remained  a  balance  of  j£!l29 :  9s :  2df  which  was  the  sum  1814. 

•*  awarded  in  the  first  action.  At  the  end  of  the  three  years, 

"  the  plaintiff  entered  into  a  new  contract,  not  under  seal,  v. 

**  to  serve  the  defendant,at  the  increased  wages  of  £\15  a      -Anderson. 

•*  year;  under  which  contract,  he  served  the  defendant  for 

•*  three  years  and  a  quarter,  whereby  he  became  entitled, 

**  after  deducting  the  sum  of  ^1 4?7 : 7/ :  4?rf.,  which  he  had 

**  received  during  the  latter  period,  to  the  sum  of  «£'42 1 : 

*'  7s :  Sd.f  the  sum  awarded  in  the  action  of  assumpsit. 

**  If,  however,  by  any  rule  of  law,  the  last  mentioned  sum 

'^  ought  to  be  applied,  in  the  first  instance,  in  discharge 

"  of  the  specialty  debt,  the  plaintiff  would  not  be  entitled 

"  to  recover  in  the  action  of  covenant,  but  there  would 

<<  be  due  to  him  in  the  action  of  assumpsit,  the  sum  of 

**  £550  :l6s:  lOd.f  being  the  amount  of  both  the  sums 

•*  awarded.     It  appeared  that  the  different  sums  which 

^  the  defendant  claimed  a  right  to  set  off  against  the 

^*  plaintiff's  demand,  had  been  paid  on  account  generally, 

*'  and  had  not  been  applied  by  the  defendant  in  discharge 

"  of  the  first  debt  alone,  nor  was  any  balance  struck 

"  between  the  parties  on  the  23d  of  November  1808,  when 

"  the  three  years  under  the  covenant  expired.*' 

Mr.  Serjt.  C(>pley^  on  a  former  day  in  this  term,  moved 

that  the  defendant  might  be  at  liberty  to  enter  a  nonsuit 

in  the  action  of  covenant ;  and  that  the  plaintiff  should 

enter  up  his  judgment  in  the  other  action  for  the  amount 

of  both  the   sums  awarded.     He  contended  that  the 

plaintiff  was  not  entitled  to  recover  in  the  first  action, 

because  though,  in  a  common  case,  the  party  receiving 

money  might  place  it  to  what  account  he  chose,  yet  as 

in  the  present  case,  it  was  paid  on  a  running  accounty 

suid  no  distinction  had  been  made  as  to  the  first  contract 

being  under  seal,  and  the  second  otherwise,  it  must  be 

idien  to  liquidate  the  debt  which  had  first  beconie  due* 
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18I4.  He  cited  Dawe  ▼.  Hddsworth  (a),  where  Lord  Kenjm 

said  that>  as  no   particular  directions  had  been  given 
V.  about  the  application  of  money  paid  on  account,  if  must 

Andersok.     ^  pj^^^j  jQ  pj^y  ^ff  ^hg  qU  ^j^bt  first.     He  also  cited 

G$ddard\.  Cox  (*),  Meggotv.  Mills  {c),  where  Lord  JEWf 
saidi  that  if  ^.,  a  trader,  owe  B,  <£lOO,  and  then  quit  his 
trade,  and  afterwards  become  indebted  to  B.  £iQQ 
more;  on  payment  by  ^.  of  .^lOO,  without  specifying 
on  what  account,  it  would  be  too  rigorous  to  admit  A. 
to  sue  out  a  commission  of  bankrupt  against  A.  on  the 
old  debt  of  ^100; — HammersUy  v.  Knowlys  (i/),  and 
Nevftnarch  v.  Clay  (r),  in  which  latter  case  the  authorities 
on  this  subject  are  diligently  collected.  The  equity  of 
the  case,  he  said,  was,  at  all  events,  in  favour  of  the  pre- 
sent application.  [Lord  Chief  Justice  Gibbs. — ^It  may  be 
of  great  importance  to  a  creditor  to  retain  his  remedy  on 
a  deed,  and  get  his  simple  contract  debts  as  he  can.  I 
think,  therefore,  we  cannot  grant  your  motion  in  its 
present  form.  Besides,  how  can  we  direct  a  nonsuit  to 
be  entered  on  the  first  action  ?  What  can  we  do,  except 
set  aside  the  award  ?  Unless  the  arbitrator  had  ordered  a 
nonsuit,  we  have  no  authority  to  do  so.  Your  proper 
motion  would  be  to  set  aside  the  award.]  Accordingly, 
on  Mr.  Serjt.  Copley  s  motion,  a  rule  nisi  was  granted  to  set 
aside  the  award. 

On  this  day,  Mr.  Serjt.  Best  and  Mr.  Serjt.  Vaugban 
shewed  cause  against  the  rule.  They  admitted  that  the 
defendant  would  have  had  a  right  to  say  to  which  debt 
the  particular  payments  should  have  been  applied ;  but 
where  the  money  was  paid  generally  on  account,  which, 
according  to  the  arbitrator's  statement,  was  the  case  in  the 


m** 


(a)  Peaki-s  N.  P.  cases,  64. {b)  2  Str.  1  rg4. (r^  1  ZimJ 

Raymond,  28(i.--(tf)  SEsp.  N,  P.  €a>es.  tKi(i.— (f)  14  East,  2^9, 
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firesent  instance^  the  receiver  might  apply  it  to  which-  1814?. 

ever  of  the  two  debts  he  chose ;  and  the  plaintiff  of        Peters 

course  preferred  to  place  it  to  the  account  of  the  simple 

contract;  because  by  that  means  he  retained  a  better 

security  for  the  remainder  of  his  debt :    In  Maggot  v. 

Mills,  above  cited,  the  court  were  inclined  to  apply  the 

payment  to  the  first  debt,  in  order  to  take  the  debtor  out 

of  the  bankrupt  laws  j  and  even  on  this  point  Lord  HoU 

declined  giving  an  absolute  opinion.     The  case  of  Dawi 

T*  HoldsHvortif  they  said,  was  decided  on  the  same  ground. 

These  cases,  therefore,  were  exceptions  to  the  general 

rule  ;  and  unless  there  had  been  any  such  circumstances 

in  the  present  case,  or  an  express  appropriation  by  the 

party  paying  the  money,  the  present  motion  could  not  be 

fopported. 

Mr.  Serjt.  ^  Ccpley  contrhf  did  not  dispute  the  general 

mle,  that  where  there  are  two  distinct  accounts,  and 

money  is  paid  generally,  the  person  receiving  it  may 

ai]q>ly  it  to  either  of  the  accounts  at  his  option.    But  he 

Gontended  that,  in  this  case,  there  was  but  one  continued 

account ;  and  when  that  was  so,  the  party  receiving  it 

Was  bound  to  apply  it  to  the  earliest  part  of  the  account, 

whatever  might  be  the  number  of  contracts  between  the 

parties.     It  never  could  be  contended  that,  where  there 

Were  a  number  of  debts,  forming  but  one  account>  though 

consisting  of  different  items^  payment  of  a  sum  of  money 

could  be  appropriated  to  part  payment  of  all  the  items^ 

leaving  still  a  debt  on  each  item.    Here>  however^  the 

parties  had  treated  it  as  one  accoimt ;  for  since  the  com- 

xnencement  of  the  second  contract,  the  wages  had  been 

paid  in  a  gross  sum  on  both  accounts.    The  case  of 

Dawe  V.  Holdsworib  was  exactly  in  point ;  for  there,  the 

debt  was  partly  on  bond,  and  partly  on  simple  contract; 

and  Lord  Kenytn  did  not  rest  his  decision  on  its  being  a 

^e^se  of  bankruptcy :  On  the  contrary>  he  said,  tbmt  port 


<J4(1  CASES  IN  XASTER  TBRlf^ 

1I14«  of  the  question  was  decided  by  inference  from  that  whicb 

l,^^*^  he  was  now  citing.  ,  The  principle,  however,  was  the 

i>.  same,  whether  one  debt  were  on  bond,  and  the  other  on 

NUkfti  simple  contract  5  or  whether  they  were  both  on  simple 

contract ;  and  the  general  rule  applied  with  equal  strict- 
ness to  both  cases. 

Lord  Chief  Justice  Gibbs. — ^I  think  the  arbitrates: 
has  taken  a  correct  view  of  the  law  of  this  case ;  and 
that  the  payee  was  at  liberty  to  apply  the  sums  which  he 
received  to  the  payment  of  the*  simple  contract  debts, 
for  which  he  had  not  so  good  a  security  as  for  his  other 
debts,  leaving  open  his  claim  for  what  he  had  due  on 
the  former  account.     The  general  rule  is  not  dbputed, 
that  a  person  who  owes  money  on  two  accounts  may  pay 
it  to  which  of  them  he  pleases  ^  but  if  he  do  not  ascribe 
it  to  one  account  in  particular,  and  there  be  several  ac- 
counts open,  the  payee  may  apply  it  to  which  of  them  he 
pleases.    But  it  is  contended  by  the  defendant,  that  there 
are  not  different  accounts  in  this  case ; — that  they  are 
not  different  debts,  such  as  the  rule  applies  to , — ^he  insists 
that  there  was  but  one  running  account,   and  of  one 
particular  kind,  viz.  for  wages  j  and  therefore  that  this^ 
case  is,  in  principle,  the  same  as  those  oi  Meggot  v.  Mills ^ 
and  Danve  v.  Holdsworth,    But  I  conceive  that  those  cases 
must  have  proceeded  on  the  desire  which  the  court  had 
to  take  the  debtors  out  of  the  bankrupt  laws ;  conceiving 
it  hard  that  when  a  man  had  made  a  payment,  he  should 
not  have  the  full  benefit  of  such  payment.     There  was, 
therefore,  some  foundation  for  those  decisions ;  but  they 
are  both  exceptions,  and  by  no  means  contravene  the 
general  rule.     If  the  defendant  could  establish  the  posi^ 
tion  that  there  was  only  one  debt  in  this  case,  I  allow 
that  he  might  succeed  in  his  present  application ;  but  he 
would  find  that  a  very  difficult  proposition  to  maintaun. 
There  was  first  a  covenant  to  pay  wages  for  three  yean: 
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the  end  of  that  time,  a  parol  contract  is  entered  into^ 
or  the  same  species  of  service  and  payment  it  is  true^ 
S3ut  Still  they  formed  two  distinct  debts,  different  like- 
"vrise  in  their  consequences ;  and  I  cannot  say  that,  because 
-Kha  obligation  into  which  the  defendant  entered  on  both 
-contracts  was  the  same,  viz.  to  pay  wages,  the  debts  must 
liave  been  the  same  also.    Suppose  a  bond  were  to  be 
^ven  for  money  lent,  and  at  a  subsequent  time,  a  promis- 
sory note  for  other  money  lent ;  it  would  be  impossible 
to  say  that  these  were  not  distinct  debts  :  So  in  the  pre- 
sent case,  the  accounts  are  just  as  distinct ;  the  general 
rule,  therefore,  that  the  money  may  be  applied  to  either 
account,  is  applicable;  and  the  arbitrator  was  right  in 
awarding  the  payments  to  be  applied  ad  modum   red" 
fientis. 


1814. 


The  re^  of  the  court  concurring, 


Peters 
Anderson. 


Rule  discharged* 


ADAMS  V.  ARBNELL* 

^R.  Serjt.  Best  having,  on  a  former  day,  obtained  a 
rule  nui  to  change  the  venue  in  this  cause  from  London 
to  Hampshire^ 

Mr.  Serjt.  Lens  now  shewed  cause  against  it,  on  the 
ground  that  the  affidavit  on  which  the  rule  had  been 
obtained  stated^  ^*  that  the  cause  of  action,  if  any,  arose 
**  In  the  countyof /Ta/i/j^and  not  in  the  county  of  MiddUseK^ 
^  or  elsewhere,  out  of  the  said  county  of  Hantsy*  whereas 
it  should  have  been  **  and  not  in  th^  city  of  London** 


Monday, 
May  S3. 

On  motion  to 
change  the 
venue,  the 
afRdavit  mutt 
state  explicitly 
that  the  cause  of 
action  did  not 
arise  in  the  * 
county  from 
which  the 
venue  is  sought 
to  b)  changed. 
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Adamj 
r. 
Arevbli.. 


Mr.  Seijt.  Best  contended  that  the  county  of  AUddlesix 
might  be  rejected  as  surplusage,  and  then  the  affidavit 
would  stand  thus ;  **  and  not  elsewhere  out  of  the  said 
'*  county  of  Hants'*     But, 

Per  Curiam,  that  would  not  be  sufficient.  The  affidavit 
must  state  that  the  cause  of  action  did  not  arise  in  the 
county  firom  which  the  motion  is  made  to  change  the 
venue. 

Rule  discharged  (n). 


(a)  See  Tidd^s  Practice^  6]0,  5th  edition. 


END  OF  EASTfiH  TERM, 


CASES 

ARGUED  AND  DETERMINED 

IN  THE 

Court  of  Cotnmon  $lea0, 

IN 

TRINITY  TERM, 

IN  THC 

^"^^TY-FOUHTH  YEAR  OF  THE  REIGN  OF  QEOROB  III. 


U     I        \     TS 


Regula  Generalis. 

\r  is  ordered  that,  from  and  after  the  last  day  of  this 
present  Trinity  term,  the  seal  office  shall  be  open  from 
eleven  in  the  morning  till  two  in  the  afternoon;  and 
from  five  to  seven  in  the  evening,  during  term ;  and  for 
ten  days  after  every  issuable  term,  and  one  week  after 
every  other  term  ;  and  from  eleven  in  the  morning  till 
three  in  the  afternoon  at  all  other  times. 


^46  CASES  IN  TRINITY  TBRKf 


Monday, 

June  13.      *  DUBOIS  and  Others,  assignees  of  Schroder,  v.  litdert. 

A  defendant  may  Xhe  plaintifis  declared,  as  assignees  of  7.  F.  Schroder, 

plead  a  secret  '^  .  *".  •' 

partnership  in       a  bankrupt,   that   in  consideration  that   the  bankrupt 

thou**hlhe   lain-  ^^^^^  deliver  to  the  defendant  divers  goods,  to  be  dis- 
tiff  had  no  posed  of  by  the  defendant  for  a  certain  reward  and  com- 

ing of  the  part-"    "^^ssion,  the  defendant  undertook  to  render  a  reasonable 
nership,  and  account   of  the  said   goods,   and  to  pay  him  the  net 

proved  it,  had  he  proceeds; — that  the  defendant,  afterwards  and  before  the 

joined  the  secret    bankruptcy,  sold  and  disposed  of  the  said  £:oods  at  jtltomi 

partner  m  the         .       ^  i  i        f 

action.  for  ^^000  j — but  that  he  never  rendered  to  the  bank- 

rupt, before  his  bankruptcy,  or  to  the  plaintifis  as  assign 
nees  since  the  bankruptcy,  any  account  of  the  said  goods 
or  paid  over  the  net  proceeds  thereof.  The  defendan 
pleaded  In  abatement,  that  the  promises  in  the  declaratioi 
mentioned  were  made  by  him  and  one  R,  Groning  joiaiij 
(they  being  partners)  and  not  by  the  defendant  alone 
which  said  R.  Groning  was  still  alive.  On.thb  plea  issue  wa 
joined.  At  the  trial  of  the  cause  at  the  sittings  after  las 
term  at  Guildhall^  before  Lord  Chief  Justice  GiUs,  i 
appeared  that  the  defendant  and  Groning  were  partner 
in  all  their  transactions  both  in  this  country  and  on  th 
continent,  the  business  being  carried  on  here  under  th 
name  of  Groning ,  and  in  Heligoland  under  the  name  c 
the  defendant ;  but  that  the  partnership  was  not  know 
to  the  bankrupt  at  the  time  of  the  agreement  betwee 
himself  and  the  defendant :  That  Groning  had  a  deman 
on  the  bankrupt  to  a  larger  amount  than  that  of  th 
bankrupt  or  his  assignees  on  the  defendant;  so  tlu 
by  obliging  the  plaintiff*  u>  join  both  the  partners,  tb 
defendant  would  be  able  to  set  off"  their  claim  against  tb 
present  action.    The  Chief  Justice  was  of  opinion^  th 


IN  THE  FIFTY-FOURTH  YEAR  OF  GEO.  III.  24? 

a  secret  partnership  might  be  pleaded  in  abatement^  pro-  1814. 

tided  the  defendant  got  no  unfair  advantage  by  it,  and        Dubois 
his  lordship  considered  that  there  could  be  nothing  un-  v. 

I  H  D  E  RT 

fair  in  setting  off  the  one  account  against  the  other.  He 
therefore  directed  a  verdict  for  the  defendant,  with  li* 
berty  to  move  to  set  it  aside,  and  enter  a  verdict  for  the 
plaintiff. 

Mr.  Serjt.  Lens,  accordingly,  now  moved  for  a  rule 
nifi,  and  contendedthat  this  was  a  transaction  unconnected 
mrith  the  partnership  ;  that  it  was  a  special  employment. 
of  the  defendant  alone,  who  must  not  be  at  liberty  to 
consider  it  a  sole  or  a  joint  transaction,  according  as  it 
might  suit  his  convenience.     If  the  bankrupt  had  had  any 
means  of  knowing  of  the  partnership,  there  might  have 
l>een  some  colour  for  this  defence;  but  it  had  been 
proved  that  there  was  no  understanding  between  the 
l>ankrupt  and  the  defendant  of  that  circumstance,  and 
therefore,  if  the  plaintiffs  had  brought  their  action  against 
1x)th,  they  must  have  been  nonsuited  for  want  of  proof. 
[Lord  Chief  Justice  Gihbs. — ^That  is  the  case  in  all  secret 
partnerships ;  but  the  difEculty  of  proof  can  make  no 
difference  on  either  side ;  the  facts  must  be  taken  as  they 
appear  in  evidence.]     Mr.  Serjt.  Lens  then  contended 
that,  on  principles  of  law,  no  secret  partnership  could  be 
pleaded  for  the  purpose  of  giving  a  party  the  liberty  of 
saying  a  particular  transaction  was  joint  or  several  at 
his  pleasure.     If  it  had  been  for  the  advantage  of  Groning 
not  to  have  been  joined,  he  would  have  kept  the  part- 
nership secret.     [Mr.  Justice  Heath. — Is  it  not  a  com- 
mon thing  for  a  carrier,  in  an  action  against  him  for  not 
conveying  goods,  ;o  plead  a  secret  partnership  ?] 

Lord  Chief  Justice  Gibbs. — My  hroth^v  Lens  has  now 
put  the  question  on  its  true  ground,  and  it  is  this; 
whether,  if  a  man  enter  into  a  contract  w^'th  A  not 
knowing  that  A.  has  a  partner,  and  afterwards  bring  an 
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18U. 


Dubois 

LUDBRT* 


action  against  him,  ^.  can  set  up  as  a  defence^  that  he  had 
a  partner^  who  was  concerned  in  the  profit  and  loss  of  the 
adventure,  though  that  circumstance  were  unknown  to  the 
plaintiff? — ^I  am  of  opinion  that,  unless  the  interest  of  the 
parties  be  materially  altered  by  it,  such  a  defence  maybe 
made.  We  all  recollect  that  such  pleas  have  been  pleaded, 
and  the  principle  is,  that  where  the  defendant  subjects. 
the  plaintiff  to  no  other  inconvenience,  but  that  of  join- 
ing another  person,  he  is  entitled  to  do  so.  It  is  na 
injustice  that,  in  obliging  the  plaintiff  to  sue  both  partners, 
we  let  in  the  defendants  to  set  off  a  partnership  trans* 
action,  against  the  demand  which  the  plaintiffs  have  upon 
them:  And  the  assignees  stand  exactly  in  the  same 
situation  in  this  respect,  as  the  bankrupt  would  ha^ 
done. 

Per  Curiam^ 

Rule  refused. 


Tuesday, 
June  14. 


FINDER  V.  wiLKS  and  others. 


Three  partners,  This  action  was  brought  by  the  master  of  the  ship 
^rd^g^s  from  ^^H*  against  /.  B.  Wilis,  R.  Bush,  and  R.  JTsUs,  to 
abroad,  and  then  recover  the  sum  of  <£l908,  being  the  amount  of  freight 
»hip,  and  make     and  primage  on  a  cargo  of  linseed,  under  the  following 

circumstances.  The  three  defendants,  in  jipril  1813, 
were  carrying  on  business  in  partnership,  as  merchants  ia 
London,  and  being  in  want  of  a  quantity  of  linseed,  but 
being  desirous  that  it  should  not  be  known  that  they 
firm!"  The  VockIs  were  engaged  in  the  transaction,  they  applied  to  a  Mr. 
arrive,  and  are      Parsons,  to  transact  the  aflFair  for  them.     The  ^  bill  of 

A.  and  B-  In  an  lading  was  accordingly  made  out  in  the  name  of  Mr* 

action  against 

A.  £•  and  C.  for  the  freight  -,  held  Ibftt  C.  was  not  liable. 


over  their  pro- 
perty to  trustees 
for  their  cre- 
ditors, leaving 
A.  and  B.  as 
agentb,  to  settle 
the  aftairsof  the 


\ 
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JParsitHs.    On  the  3d  of  July  following,  the  three  defend-  1814. 


1^^     ^%^as  a  partner  in  the  original  transaction^  and  as  much 


rested  in  the  arrival  of  the  cargo  as  the  two  Wilksesy 
^^Xjgh  that  partnership  was  afterwards  dissolved.     The 
stion  then  was,  whether  the  deed  operated  as  a  release, 
that  deed,  Maihias  WiJks  was  to  receive  the  property 
^^  '^^^st  for  the  creditors  of  the  three  defendants ;  and  it 
ht  therefore  be  said  that  /.  B,  and  R.  Wilh  were 
iving  this  cargo  as  agents  for  Jif .  Wilksg  but  stilly  as 
^OL.  I.  8 


PiNDER 


ants     dissolved  partnership,  constituting,  however,  /.  B, 

tf^iUki^  and  R.  Wilks^  agents  to  settle  the  outstaiiding        *"",,7 

concrcms  of  the  firm :  By  deed  of  the  same  date,  the        Wilks. 

tlur^^  defendants  assigned  all  their  effects  to  Maihias 

l^i^Jbs  and  others,  as  trustees  for  their  creditors^  and 

tt^^    present  transaction  was  included  in  the  schedule  of 

^e    cieed ;  M,  Wilks  covenanting  to  pay  so  much  of  their 

d^l>^S|  as  the  property  of  the  firm  should  be  insufficient 

to  crover.   The  linseed  arrived  in  Nov.  1813,  upon  which 

•'^^^^^-j'cwj  handed  over  the  bill  of  lading  to  the  (wo  Wilksei^ 

o  were  acting  as  agents  as  above  stated,  and  who  ac- 

dingly  received  the  cargo.  At  the  trial  of  the  cause  at 

^*^^      sittings  after  last  term,  the  Chief  Justice  was  of 

^PXK^ion  that  the  undertaking  to  pay  the  freight  could 

^*^ly   be  founded  on  the  supposition  that  the  receiving 

^ti.^    £Oods  raised  an  implied  contract  to  pay  it  \  and  that, 

lie  delivery  in  this  case  had  been  to  two  only  of  the 

ners,  the  action  could  not  be  supported  against  Buihs 

**i^    lordship  therefore  directed  a  nonsuit. 

*~r*he  Soitcitor'General  now  moved  that  this  nonsuit 
"^^<^mald  be  set  aside,  and  a  new  trial  granted.  He  con- 
that,  as  the  proceeds  of  the  cargo,  when  it  arrived, 
e  to  be  applied  for  the  benefit  of  Bushes  estate,  as  weU 
nat  of  his  two  partners,  he  was  equally  liable  with 
^*^^  m:».  It  vras  perfectly  clear,  he  said,  that  if  the  deed 
^^^S^   not  been  made.  Bush  would  have  been  liable,  because 
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PlI^DfiR 
WiLKS. 


the  proceeds  were  to  be  applied  ultimately  for  the  benefit 
of  the  joint  estate,  there  was  nothing,  he  contended,  in 
the  deed  which  destroyed  that  liability* 

Lord  Chief  Justice  Gibbs. — The  ground  of  my  opinion 
was,  not  that  any  thing  which  had  passed  had  relieved 
Btab  from  his  original  liability ;  but  that,  having  left  his 
two  partners,  they  could  not,  by  entering  into  this  implied 
contract,  bring  any  fresh  responsibility  upon  him.  I  have 
thought  a  great  deal  upon  this  subject  since  the  trial.  It  i 
quite  a  new  doctrine,  that  the  person  who  receives  good 
shall  be  liable  for  the  freight  (a);  but  this  does  not  trenc 
on  any  of  the  cases  by  which  that  point  has  been  decided  r 
for  I  do  not  think  that  this  is  a  case  to  which  that  doc< 
trine  applies. 

The  rest  of  the  court  concurred. 

Rule  refused. 


(a)  See  Cock  v.  Taylor.  13  East,  399. 


Wednesday, 
June  16. 

It  is  no  ground 
for  aelting  aside 
execution  which 
has  been  signed 

r'nst  bail,  that 
plaintiff  has 
accepted  a  com- 
position from  the 
defendant,  and 
suspended  the 
execution  of  a 
ca,  sa.^  which 
•  had  been  issued 
against  him ; 
though  it  were 
without  the 
knowledge  or 
consent  of  the 
bail. 


BRICKWOOD  V.  ANNIS. 


Mr.  Serjt.  Best^  in  the  last  term,  obtained  a  rule  caL 
ing  on  the  plaintiff  to  shew  cause  why  the  judgmeni 
which  had  been  signed  against  the  defendant's  bail  i 
this  cause,  should  not  be  set  aside,  as  against  Join 
one  of  the  said  bail,  and  nephew  to  the  defendant, 
moved  on  affidavits  which  stated  that  judgment 
aj&med  in  this  action  in  Trinity  term  1S13,  in  co 
quence  of  which  a  writ  of  capias  ad  satisfaciendum  issu 
against  the  defendant;  that  in  Ju/y  1813,  the  plainti 
without  the  knowledge  or  consent  of  the  bail,  agreed 
take  a  composition  of  lOx.  in  the  pound,  in  consequent 
of  which,  and  to  give  the  defendant  time  to  bring  bi 
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Other  creditors  to  consent  to  the  same  arrangement,  the  1814. 

execution  of  the  said  writ  was  suspended  for  the  space  of     Bricjcwood 
"fthree  weeks ;  that  the  said   Jo/:n  Annis  never  heard  of         ,    «'• 
amy  arrangement  having  taken  place  till  the  Ocirier  or 
November  following,  when  he  was  informed  of  it  by  the 
defendant,  in  consequence  of  which  he  was  induced  to 
1>elieve  that  the  action  was  at  an  end,  and  that  it  was 
^innecessary  that  the  defendant  should  be  surrendered  in 
^bcharge  of  his  bail;  and  he  therefore  took  no  further 
^■lotice  of  the  action  till  he  was  informed,  in  February  last, 
"^hat  he  was  fixed  as  one  of  the  bail. 

On  this  day  the  SoHcttor-General  was  to  have  shewn 
^zause  against  the  rule,  but  was  stopped  by  the  Chief 
«Iustxce,  who  observed  that  there  was  no  obligation  on  the 
laintiflT  to  be  constantly  pursuing  his  debtor.  He  had 
ly  intermitted  his  vigilance,  but  had  done  nothing  to 
^rerent  the  bail  from  surrendering  their  principal.  The 
why  bail  were  discharged  from  their  responsibility, 
hen  time  had  been  given  to  the  defendant,  was,  he  said, 
hat  they  were  thereby  prevented  from  surrendering  him. 
Mr.  Serjt.  Best^  in  support  of  his  rule,  said  that  the 
rit  having  been  sued  out,  the  bail  would,  as  a  matter 
^>f  course,  have  surrendered  the  defendant,  if  they  had 
^lot  been  prevented  by  the  arrangement.  The  plaintiff* 
%ad  been  conniving  with  the  defendant  to  put  the  bail 
Sn  a  different  situation,  and  was,  by  fixing  the  bail,  taking 
'^uivantage  of  his  own  delay. 

Lord  Chief  Justice  Gibbs. — If  the  defendant  stated 
■^he  truth  to  his  bail,  there  was  nothing  to  prevent  the 
latter  from  surrendering  him ;  and  if  he  did  not,  the 
Ixul,  who  now  seeks  to  be  relieved,  must  take  the  conse* 
^[uence  of  his  having  believed  his  uncle's  statement. 

Mr.  Justice  Heath. — ^The  bail  were  not  prevented,  by 
5fliy  act  of  the  plaintiff*,  from  surrendering  their  principal; 
it  would  be  very  mischievoiro  to  grant  this  applicatioa* 
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1814.  Mr.  Justice  Chambre. — Every  thing  that  was  done 

„    ""^"^  was  as  much  for  the  benefit  of  the  bail  as  for  that  of  the 

Brickwood  , 

V.  defendant.    It  would  be  carrying  the  practice  very  far 

^^^'*'         indeed  to  relieve  the  bail  in  this  case, 

Mr.  Justice  Dallas  concurred. 

Rule  discharged. 


lliundavj  SHEPLET  V.  DAVIS  and  another. 

Juae  ID. 

^.hayingaquan-  fnE  plaintiff  declared  in  trover  for  ten  tons  of  hemp. 
Illy  of  hemp  m  "^  mi 

the  hands  o(B.,   and  the  defendants  pleaded  the  general  issue.    The  cause 

teUs  partof  ii  to  ^ame  on  for  trial  before  Lord  Chief  Justice  Mansfield,  at 
v.  at  a  certain  •'       ' 

price,  paj'able  by  Guildhall,  at  the  sittings  after  Trinity  term,  1813|  when  a 
zstl^l^tX^  verdict  was  found  for  the  plaintiff  for  <£  1110  damages, 

days  allowed  for    ^Jth  40j.  costs  •,  subject  to  the  opinion  of  the  court  on 
delivery;  andgtves    ,      -  „ 
'  to  C.  an  order       the  foUowmg  case  : 

upon  B.  to  weigh  The  defendants  are  wharfingers  at  Davis's  wharf, 
and  dehver  the  r  ^     f  i     ■«    • 

hemp  80  sold  to     Southwark,   and  on  the   10th  of  October  1812,  had  in 

Bcf '  thTii  their  possession  30  tons  of  Riga  hemp,  piled  up  together, 
days  had  expired,  the  property  of  the  plaintiff,  and  booked  in  his  name  v 
no? lo^eliver  the  ^1^*^^  hemp  had  been  received  into  the  possession  of  the 
hemp  to  C.  The  defendants,  as  wharfingers,  from  on  board  the  ship  Clara 
been  weighed  off,  Magdalena,  in  the  names  of  Mullett  and  Evans,  on  the 

and  no  btU  of  ex-  ig^h  of  September,  18 1 2  j  and  was  transferred,  in  the  de- 
change  having 
been  given  in  pay-  fendants  books,  into  the  name  of  the  plaintiff,  on  the  3d 

of  it  to  C.  was  in-      The  following  contract  was  made  for  the  purchase 

that  ^?  was  lUible  *°^  ^^^^  often  tons,  part  of  the  before-mentioned  hemp, 
for  it  in  an  action  by  Mr.  Grant,  a  broker^  with  the  consent  of  the  plaintiff^ 
^    '     and  Mr.  David  Bromer  therein  named)  who  shortly  aftei> 
wards  became  bankrupt  and  died. 
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Sold  for  Michael  Sbephy,  Esq.  tc''  ^^^^  Bromer,  1814. 

Esq.  15  tons  of  St.  Petersburgh  clean  h.  •"^P*  ^^  7^*«*        Shelby 
at  the  London  docks,  and  10  tons  of  Rig.  '^  l^emp,  ex  v. 

Qara  MagdalenOi  at  Davis's  wharf,  at  Jb  ^^^  P^^ 
ton,  payable  by  the  acceptance  of  the  buyer,  o  ^^  "^* 
at  8  months,  and  one  half  at  4  months,  allowin^^'  ^"® 
usual  discount,  and  14  days  for  delivery. 

Charles  Grants  sworn  broker  %  * 
London i  10th  October^  1812. 

The  plaintiff,  on  the  same  day,  signed  the  following 
order. 

To  the  proprietors  of  Davis'* s  wharf:  Please  to 
weigh  and  deliver  to  Mr.  David  Bromer^  or  bearer, 
10  tons  of  hemp,  ex  Clara  Magdalena. 

Michael  Shepley. 

London^  10th  October ^  1812. 

The  said  quantity  of  10  tons  was  never  weighed  off  by 
the  defendants,  or  separated  from  the  rest  of  the  30  tons, 
so  in  their  pos^sion ;  nor  were  the  defendants  ever  re- 
quired by  Bromer,  or  by  his  assignees,  since  his  bank- 
ruptcy, to  weigh  off  or  separate  the  same  j  but  the 
plaintiff's  order  was  delivered  to  the  defendants,  and 
entered  in  their  books  on  the  Uth  October,  1812,  and 
the  10  tons,  as  part  of  the  30  tons  of  the  said  hemp, 
stood  in  the  defendants'  books  as  the  property  of  the  said 
David  Bromer  from  that  day.  On  the  17th  of  October, 
1812,  Bromer  stopped  payment,  and  on  the  2d  of  Novem^ 
ber  following  a  commission  of  bankrupt  issued  against 
him;  and  his  assignees  (having  indemnified  Messrs.  Davis) 
were  the  real  defendants  in  this  action.  On  Bromer  having 
stopped  payment,  viz.  on  the  said  17th  day  of  October, 
the  plaintiff  gave  notice  thereof  to  the  defendants^  and 
required  them  not  to  weigh  or  deliver  the  hemp  under 


Shepley 

V. 

Davis. 
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1814.  the  aforesaid  orc'^gj..     No  bill  of  excharge  for  the  price 

was   acceptec^  \yy  Bromer^  or  drawn   upon   him  by  the 
plaintm*      i*rior  to  the  commencement  of  this  action,  a 
notice  V  J  writing  was  given  to  the  defendants,  demand- 
ing th  ^  deliverv  from  them  of  the  1 0  tons  of  hemp  in 
^^^''P'  Jte,  to  the  plaintiff,  who  offered  to  pay  the  defendants' 
°^'  iHand  for  warehousing  the  same,  and  their  charges  in 
'".espect  thereof;  bnt  the  defendants  refused  to  deliver 
such  hemp.     It  is  usual  in  the  trade,  for  th^  holder  of 
such  order  as  that  of  the  1 0th  of  October y  1812,  on  selling 
his  interest  to  a  new  pu -chaser,  to  indorse  such  order, 
and  for  the  same  to  be  agjin  indorsed  to  further  pur- 
chasersj   without  any  actual   weighing-ofF  intervening, 
until  the  article  is  at  last  taken  away.     The  question  for 
the  opinion  of  the  court  was,  whether  there  had  been  a 
delivery  of  the  hemp  to  the  bankrupt.     The  case  came 
on  for  argument  in  Easter  term  last. 

Mr.  Serjt.  Best^  for  the  plaintiff,  premised  that  thb 
was  not  a  sale  of  10  tons  of  hemp  standing  distinct  by 
itself,  so  that  the  purchat^er  could  go  and  lay  his  hand 
upon  it,  and  carry  it  away  at  his  pleasure.  He  must 
know  exactly  what  is  his  property,  and  he  could  not 
know  that,  without  a  previous  separation.  He  admitted 
that  it  was  the  custom  in  these  cases  to  indorse  away  the  de- 
livery note,  without  weighing  off  the  goods  sold  ;  but  he 
contended  that  that  was  merely  a  trahsfer  of  the  equitable 
right.  The  most  material  circumstance,  however,  was, 
that  by  the  contract,  a  bill  of  exchange  was  to  jbe  ac- 
cepted by  the  purchaser  in  payment ;  but  no  such  bill 
had  been  accepted.  This  was  merely  an  executory  cos* 
tract,  and  the  bankrupt's  right  was  not  completed  till  the 
conditions  had  been  complied  with.  He  cited  the  case 
of  Hanson  v.  Meyer  (tf ),  which  was  a  case  similar  to  the 


(tt)  6  "Eatt.  6r4. 


r. 
Davis. 
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present,  except  that  there,  the  weighing  of  the  goods  1814. 
was  necessary  for  the  purpose  of  ascertaining  the  price.  Shbplby 
The  principles,  however,  of  the  two  cases,  he  said,  were 
alike,  and  in  the  case  cited,  the  court  held  that,  notwith- 
standing ihe  order  for  delivery,  the  property  did  not  pass 
to  the  vendee,  until  the  weighing  had  taken  place.  He 
distingmshed  the  present  case  from  that  of  JVhiteboUse  v. 
Frost  (a),  because  in  the  latter,  the  vendee  had  given  his 
acceptance  in  payment ;  and  that  was  the  material  ingre- 
dient in  forming  a  complete  delivery.  He  concluded  by 
insisting  that,  till  the  expiration  of  the  1 4  days,  which 
were  stipulated  for  the  delivery  of  the  goods,  the  order 
for  delivery  was  always  revocable. 

Mr.  Serjt.  LenSy  conirh^  said  that  the  case  of  Hanson 
V.  Meyer  was  in  no  way  applicable  to  the  present,  be- 
cause, in  the  former,  it  did  not  appear  what  the  price 
would  be,  till  the  goods  were  weighed  oflF.     Here,  on  the 
contrary,  the  price  was  ascertained  by  the  original  agree- 
menty  and  there  was  no  difficulty  about  the  transfer  of 
the  property.     As  to  the  1 4  days  not  having  elapsed,  he 
contended  that  the  true  effect  of  the  words  as  they  oc- 
curred in  the  sale  note  was,  not  that  the  contract  should 
be  Incomplete  till  the  14  days  had  passed,  and  that,  till 
then,  either  party  might  put  an  end  to  it ;  but  that  so 
much  time  should  be  allowed  for  the  actual  delivery  of 
the  goods ;   the  sale  being  complete  and  perfect  at  the 
time  of  the  order  for  delivery.     He  admitted  that,  if  any 
thing  had  remained  to  be  done  as  between  the  buyer  and 
seller,  the  transfer  had  been  imperfect ;   the  moment, 
however,  that  the  bankrupt  received  the  order  from  the 
plaintiff  upon  the  wharfinger,  there  was  nothing  left  un- 
done between  the  plaintiff  and  the  bankrupt.    The  latter 
became  immediately  either  tenant  in  common  of  the 


(a)  \2Eait.^{^. 
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1814.  whole,  In  which  case  trover  could  not  be  supported  agatnit 

-  ''^'^^  him  by  his  co-tenant ;  or  he  became  the  absolute  owner 

Sheplbt  ^  ' 

V.  of  one  third  of  the  goods,  in  which  case  the  assignees 

^^^'*'  could  not  be  liable  to  trover  for  that  third.  He  contended 
that  the  case  of  Whitehouse  v.  Frost  was  exactly  in  point ; 
or  if  there  were  any  difference,  it  was  in  favour  of  the 
defendant,  because  there  was  a  greater  divisibility  in  the 
case  of  hernp^  than  in  the  Case  of  oil.  [Lord  Chief  Justice 
Gihbs, — I  think  if  the  hemp  were  to  be  unpacked  again^ 
it  would  no  more  alter  your  right,  than  the  stirring  up 
of  the  oil  in  the  case  cited.] 
^  Mr.  Serjt.  Best^  in  reply,  said  that  whatever  application 

might  be  made  of  Whiiehouse  v.  Frost  to  the  present  case» 
the  authority  of  it  was  overruled  by  the  case  of  White  v. 
W'ilks  {a\  which  had  not  occurred  to  him  on  his  first 
argument,  and  in  which  the  purchasers  of  some  oil  had 
even  agreed  to  pay  rent  to  the  vendor  for  warehouse- 
room  ;  but  this  court  held  that,  as  the  oil  had  not  been 
measured  off*  from  the  vendor^s  stock,  the  delivery  was 
not  complete.  The  bankrupt  could  not  be  considered  as 
a  tenant  in  common ;  a  sale  could  never  constitute  a 
tenancy  in  common ;  but  the  property  must  be  in  one  or 
other  of  the  parties.  He  cited  Jackson  v.  Anderson  [b\ 
where  this  court  held  that  the  different  consignees  of  a 
quantity  of  dollars,  which  had  not  been  separated  into 
their  respective  shares,  were  not  joint  tenants,  or  tenants 
in  common  of  them.  Then  with  respect  to  the  bill  of 
exchange  not  having  been  accepted  for  the  price,  suppose 
the  contract  had  been  to  deliver  the  goods  on  payment  of 
a  sum  of  money ;  certainly  no  property  would  pass  till 
the  money  was  paid.  The  stipulation  in  the  present  case 
was  for  what  was  as  necessary  for  the  plaintiff  to  receive, 
as  if  it  had  been  ready  money  ;  because,  by  delaying  to 


"f^ 


(a)  Suprh,  2. r{h)  4  Taun,  24. 
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^Fe  the  bills,  which  were  to  be  made  pajrable  at  a  certain  1814.     ^ 

r-ime,  the  day  of  payment  was  likewise  delayed.  Shefley 

Mr.  Serjt.  Lens^  in  answer  to  the  two  cases  which  had  v. 

Day  is* 
last  cited,  said,  that  White  v.  IVilks  was  a  recent  de- 


rermination,  and  at  all  events  only  partially  answered  the 
^resent  case;  because  there,  the  action  was  brought  by 
:he  assignees  of  the  purchaser  against  the  vendor ;  in  the 
present  case,  the  action  was  by  the  vendor  against  the 
assignees  of  the  purchaser.  The  case  of  Jackson  v.  Ander- 
rem  had  no  reference  to  the  present  case,  because  that 
Bras  a  destination  of  different  portions  of  money  to  differ- 
snt  persons,  and  the  mere  accident  of  the  money  becoming 
Esixed  up  together  certainly  did  not  make  the  different 
persons  to  whom  it  was  destined,  tenants  in  common. 

The  court  took  time  to  consider  of  the  question,  and 
on  this  day,  the  Chief  Justice,  after  stating  the  case,  de- 
livered the  opinion  of  the  court. — ^The  real  question  in 
ftliis  case  is,  whether  on  the  17th  of  October^  when  the 
fcankrupt  stopped  payment,  and  notice  was  given  to  the 
"^vharfinger  not  to  obey  the  order  for  delivery,  the  plain- 
^iff"  had  a  right  to  rescind  the  contract ;  for  if  he  had, 
^e  property  still  remained  in  him,  and  the  defendant  was 
^ilty  of  a  conversion ;  if  he  had  not,  the  plaintiff^  cannot 
support  his  claim.     This  again  depends  on  the  question 
^whether  the  delivery  were  complete ;  for  if  it  were,  the 
contract  was  executed ;  but  if  any  thing  remained  to  be 
done  before  the  vendee  could  take  possession,  the  contract 
might  be  rescinded.     To  decide  this  question  we  must 
Jook  to  what  the  defendant  was  authorised  to  do  under  the 
order  for  delivery,  and  what  he  actually  did ;  for  there  was 
no  authority  to  deliver  it,  except  under  that  order.    Now 
by  the  terms  of  the  order,  no  authority  was  given  to  the 
bankrupt  to  receive  the  goods,  till  they  had  been  weighed 
off;  they  had  not   been   weighed  off";  and  therefore, 
that  which  preceded  the  completion  of  the  contract  had 
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1814. 
Shbplbt 

0. 

Davis. 
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not  been  complied  with.     We  are  confirmed  in  this 
opinion  by  the  case  of  Busk  v.  Davis,  which  was  decided 
in  the  King^s  Bench  in  Hilary  term,  and  of  which  we 
have  been  favoured  with  a  note  by  my  brother  DampiiTm 
That  case,  like  the  present,  was  an  action  of  trover  for 
some  flax,  and  was  brought  by  the  vendor  against  the 
warehouseman^  who  had  delivered  the  flax  to  the  vendee. 
The  flax,  which  was  part  of  a  larger  quantity,  had  been 
sold  to  the  vendee  at  13  days ;  a  delivery  note  was  g^ven 
to  him  by  the  plaintifi",  and  he  was  charged  rent  for 
warehouse-room  from>  the  7th  of  October.    On  the  1 7th  he 
stopped  payment,  and  on  the   19th  the  plaintiff  gave 
notice  to  the  defendant  not  to  deliver  the  flax.     It  ap- 
peared that  it  was  usual  for  flax  to  come  over  in  mats  of 
unequal  weight ;  which  were  weighed  at  the  time  of  the 
delivery.    Nothing  remained  to  be  done  to  regulate  the 
price ;  but  the  court  held  that  the  flax  not  having  been 
weighed  off*,  which  both  parties  were  concerned  in  do- 
ing, the  delivery  was  incomplete.     Mr.  Park,  for  the  de- 
fendant, relied  on  the  authority  of  Whiiehouse  v.  Frost. 
In  this  case,  therefore,  we  are  of  opinion  that  the  delivery 
was  not  complete;  that  the  vendor  was  at  liberty  to 
counteract  the  order;  and  consequently,  that  the  defend- 
ant was  guilty  of  a  conversion. 

Judgment  for  the  plaintiflF. 


Thursday, 
June  10. 


MABERLY   V.   ROBINS. 


A,  buys  a  house  1  HIS  action  was  brought  to  recover  the  deposit  money 
and^dei^iu^part  ^^^  ^^^  purchase  of  a  house  in  Curzon  street,  which  had 

of  the  purchase  been  put  up  to  auction  by  the  defendant,  and  had  been 
money,  the  re- 

inainaer  to  be  paid  upon  the  vendor's  making,  a  good  title.  It  turns  out  that  the  ven* 
dor's  title  is  good  in  law,  but  bad  in  equity :— Held,  that  A*  is  entitled  to  recover  back 
the  deposit  in  an  action  at  law. 


UOBINS. 
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lyuS^t  by  the  plaintiff.     One  of  the  conditions  of  sale  J  614. 

^*s,   eliat  the  purchaser  should  immediately  deposit  £15       m^^^^ly 
P^*"  c^mit.  in  part  of  the  purchase  money,  and  should  at        ^^    «• 
^^  ssLsne  time  sign  an  agreement  for  the  remainder,  upon 
f^^i^w^  a  good  fl'/e  made  out  at  the  vendor's  expence.     The 
plaio^t  iff  accordingly  paid  down  the  sum  of  «£l800,  being 
^^^p^osit  of  o£*l/>  per  cent,  and  signed  an  agreement  for 
^"^  remainder,  as  above.     At  the  trial  of  the  cause  before 
-*^>*cl     Chief  Justice  Gibbsy  at  the  sittings  in  this  term,  i^ 
^Pp^ared  that  the  vendor's  title  to  the  premises  was  good 
^  1^^%^^  but  not  in  equity.     The  jury,  accordingly,  found 
^  ^^rdict  for  the  plaiiuiff  for  the  amount  of  the  money 
*^^^h  he  had  deposited,  with  interest  for  the  same  from 
^^^   time  of  the  deposit ;  the  defendant  having  liberty  to 
^e  to  enter  a  nonsuit,  if  the  Cvjurt  should  be  of  opinion 
>t  the  action  was  not  maintaiiiable,  or  to  reduce  the 
^^>iages,  if  they  should  decide  that  interest  was  not  re» 
^^^erable  upon  the  deposit. 

Mr.  Serjt.  Lens^  accordingly^  now  moved  for  a  rule 
si.     He  contended  that,  as  the  plaintiff  had  objected 
t  no  equitable  title  had  been  made  to  the  house  in 
Question,  he  should  have  had  recourse  to  a  court  of  equity. 
Ji  court  of  law  could  take  no  notice  of  an  equitable  ob* 
jection ;  it  was  a  sufficient  answer  to  an  action  at  law^ 
that  a  legal  title  had  been  made  out.     He  cited  Alpass  v» 
Watkins  [a)^  where  Lord  Kenyon  held  that,  sitting  in  a 
court  of  law,  he  could  not  take  notice  of  an  equitable 
title,  a  good  legal  title  having  been  established.     He  ad- 
mitted, however,  that  there  was  a  later  decision  in  this 
court,  which  went  against  the  present  application ;  that 
of  EUiot  V.  Edwards  (^),  which  was  ^  an  action  like  the 
presentj  to  recover  the  deposit  on  the  purchase  of  pre- 
mises, there  being  an  equitable  objection  to  the  vendor's 


^mamm 


(o)  8  r.  R.  516.— (t)  3  B.  and  P.  181. 


260  CASES  IN  TRINITY  TERM, 

1814.  title  ;  Lord  Alvanley  held  that  If  the  purchaser  would  be 

M     ERLT      ^*^We  in  equityy  that  was  a  sufficient  objection  to  complete 
V,  ing  the  purchase. 

ffC  1^  B  f  M  fi 

Lord  Chief  Justice  Gibbs. — The  question  is,  whether 

the  contract  were  merely  for  a  good  legal  title,  or  for  a 

legal  and  equitable  title.     Now  the  words  of  the  condi- 

L  tion  are  that  a  good  title  shall  be  made  out  at  the  vendor^s 

cxpence.  What  can  the  meaning  of  that  |je,  except  that 
there  shall  be  a  good  title  both  at  law  and  in  equity? 
The  vendor,  therefore,  not  having  made  out  a  good  equi* 
table  title,  the  contract  on  the  part  of  the  defendant  is 
broken.  It  is  true  that  we  are  in  a  court  of  law,  but  we 
are  on  the  question,  whether  the  contract  have  been  com- 
plied with.  According  to  the  defendant's  doctrine,  if  an 
estate  be  devised  to  A.  B,  and  C,  it  might  be  sold  jyy  A. 
and  B.  only ;  since  they  could  give  a  legal  title  to  it  with- 
out the  concurrence  of  C  And  if  this  principle  were  to 
be  followed  up,  the  defendant  might  bring  an  action  for 
the  remainder  of  the  purchase  money. 

The  rest  of  the  court  concurred  with  his  lordship's 
opinion,  Mr.  Justice  Qmwhre  observing  that  there  was  no 
reason  why  questions  respecting  equitable  titles  should 
not  come  incidentally  before  a  court  of  law.  The  rule^ 
therefore,  as  far  as  respected  the  nonsuit,  was 

Refused* 

As  to  the  motion  for  reducing  the  damages,  the  Chief 
Justice  observed  that  the  King^s  Bench  had  decided  that 
interest  on  a  deposit  could  not  be  recovered  under  the 
count  for  money  had  and  received,  but  that  It  might  on 
a  special  count.  If  that  doctrine  were  correct,  the  plain- 
tiff might  recover  it  in  this  case  as  damages,  because  he 
had  certainly  lost  the  interest  from  the  time  he  had  made 
the  deposit.  A  rule  nisi  was,  however,  granted  on  this 
ground,  and  on  a  subsequent  day,  Mr.  Serjt.  Best^  on  the 
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part  of  the  plaintiflF,  consented  that  the  verdict  should  be  1814. 

reduced  to  the  amoimt  of  the  sum  deposited.  ^  '*^'^ 

Mabbrlt- 

V, 
llOBlNS. 


DE  PONTHIEU  V.  PfiNNTFEATHER.  Tuesday, 

June  1^1. 

^This  was  an  action  of  trespass  for  cutting  down,  break-  Where  an  order 

^  .  1  .        ,  ,  of  J  "Slices  for  the 

:ajig,  carrying  away,  and  converting  the  gates,  posts,  and  diversion  and 

mwding  of  the  plaintiff's  close,  and  treading  down  and  burping  of  a  road, 
-•^       ®  '^  '  o  rentes  that  they 

destroying  the  crop  and  herbage  thereof.    The  defendant  had  viewed  the 

pleaded, /rj/,  the  general  issutf*-,  secondly,  that  there  was  a  fo^JI^d^^to^b^  in 
^common  and  public  footway  into,  through,  over,  and  good  condition 

s^o^g  ^®  close,  and  that  they  cut  down  the  gates,  &c.  as  to  bJ^a^uffident 
^^bstru^ting  it.    The  replication  alleged  that  the  said  foot-  c^^^^ificate  thereof 

-m^muu,         •  r  .o  under  sUt.  13 

^^ray  had,   previously  to  committing  the  trespasses,  been  Geo,  3.  c.  78. 
^uly  divertcv-l  and  turned  by  an  order  of  justices  of  the  ^riffi^ifb^  de- 

^)eace,  and  a  nC^  one  in  lieu  thereof,  more  commodious,  posited  with  the 
^  1  .  J         1  •  1  j»  •       clerk  of  the  peace, 

liad  been  set  out,  .''.ompleted,  and  put  in  good  condition  that  is  an  enrol- 

^tfid  repair,  and  there::«pon  the  original  footway  had  been  «»cni«f  it  within 
stopped  up,  and  the  sCi^  thereof  sold  to  the  plaintiff  j  Where  a  road  is 
traversing  that  there  was  a^'iy  such  footway  as  in  the  plea  oriSF^f  Just^L, 

mentioned.     The  rejoinder  tOok  issue  on  these  facts,  and  a  new  one  is 
r«.  ,         .    J     ^  -.1.     1    ^        •  •         substituted,  part- 

The  cause  came  on  to  be  tried  af  the  last  sprmg  assizes  lyovertheground 

for  the  county  of  Surrey,  when  a  verdict  was  taken  for  of  a  stranger,  and 
'  .   .  r    i_  partly  over  an  ac- 

the  plaintiffs,  subject  to  the  opinion  of  the  court  on  the  customed  road, 

following  case.— The  trespass  complained  of  was  admit-  ^^  jjll'^^f^j;* 

tedy  and  the  question  arose  on  the  validity  of  the  order  of  the  act,  provided 

justices,  by  which  the  footway  had  been  diverted  and  convcyulc pub- 

turned.     The  order  and  other  proceedings  had  been  duly  l\o  to  the  same 

-    ,  ^        ,  -  place  as  the  old 

returned  to  the  clerk  of  the  peace  for  the  county  of  one  did. 

Surrey i  and  were  placed  among  the  rolls  of  the  court,  but 
were  never  actually  entered  or  transcribed  upon  a  roll^ 
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18^14»  (no  records  of  the  court  of  quarter  sessions  being  so  en- 

TV-  n*"^**'  .-      tered.)    They  consisted,  1st,  of  the  consent  of  W.  A/dttm 
V.  the  owner  of  the  land  over  which  the  new  road  was  made, 

*  that,  in  consideration  of  his  receiving  95  yards  of  the  old 

footway,  and  of  the  sum  of  <£ 50,  the  new  road  should 
be  made  and  continued  through  his  land.  2dly,  The 
order  of  justices,  dated  the  15  th  of  June,  1812,  whereby, 
after  reciting  **  that  they  had,  upon  view,  found  that  a 
**  certain  part  of  a  public  footway  or  highway  in  the 
•*  parish  of  Esher^  lying  between  Hare  lane  and  the 
**  parish  of  Esher^  and  leading  from  the  lands  of  C  R.  £. 
^  to  £jher,  of  the  length  of  540  yards,  might  be  diverted 
^^  and  turned,  so  as  to  make  the  same  more  conrniodioos 
**  to  the  public ;  and  had  viewed  a  course  proposed  for 
•*  the  new  footway  in  lieu  thereof,  through  the  grounc*^ 
**  of  W.  Alder^  of  the  length  of  295  yards,  leading  ^jtotn. 
**  the  lands  of  C.  U.  E.  to  a  certain  other  public^  ^^y  In 
•'the  parish  of  Esher,  called  Claremmt  lane'^  and  had 
•*  received  evidence  of  the  consent  of  W ,  Alder  to  the 
**  new  way  being  made  through  his  '^ands  \  and  had 
**  viewed  the  new  way,  and  had  fouu'j  It  to  be  in  good 
^  condition  and  repair  ;'*  they  di:j  thereby  order  that 
the  said  public  footway  or  higjiway  should  be  diverted 
and  turned  through  the  land^  aforesaid.  3dly,  An  order» 
dated  1 6th  June^  by  thre;.  of  the  justices  by  whom  the 
order  of  the  15th  of  J'ane  was  made,  by  which,  after  re- 
citing that  they  vrer^*  satisfied  that  the  new  way  was  pro- 
perly made,  and  fit  for  the  reception  of  travell^s,  it  was 
ordered  that  the  old  way  of  540  yards  should  be  stopped 
up,  and  that  445  yards  thereof  should  be  sold  to  John  De 
fwthieuy  Esq.,  and  the  remaining  95  yards  to  IV.  Alder. 
Tlie  land  was,  accordingly,  afterwards  sold  in  that  pro- 
portion. The  defendant  appealed  at  the  next  quarter 
sessions  against  the  order  of  the  15th  of  June^  when  that 
order  was  affirmed.    It  was  admitted  that,  t^  the  neif 
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Birangement,  passengers  might  pass  from  Hare  lane^  to  1814. 

£$htr^  by  going  on  the  new  footway  into  CUremmt  lane^   _^   p^*^^ 
and  along  that  to  the  village  of  Eshtr.    If  the  court  v. 

should  be  of  opinion  that  these  orders  and  proceedings  ^**»^'*ather 
w^'C  good  and  sufficient  for  diverting,  turning,  and  stop- 
|Hng  the  said  footway,  then  the  verdict  was  to  stand; 
otherwise,  a  nonsuit  to  be  entered. 

The  case  came  on  for  argument  on  this  day,  when  the 
SoBcitor^Generalf  on  the  part  of  the  defendant,  stated  his 
objections  to  be  threefold :  Firsts  that  there  had  been 
no  certificate  that  the  new  footway  was  in  good  condition 
and  repair^  according  to  stat.  13  Geo.  3.  c.  78.  /.  19.  (a); 
Mtamdlyy  that  if  the  second  order  recited  in  the  case  were 
to  be  considered  as  a  certificate,  still  there  had  been  no 
enrolment  of  it  in  the  court  of  quarter  sessions  as  required 
■ly  that  section  ;  ibtrdly^  that  if  both  the  former  objec- 
tfons  should  be  decided  in  favour  of  the  plaintifiF^  the 
justices  had  not  made  a  new  way  to  answer  to  the  old  . 

Toad;  because,  though  it  ultimately  led  to  the  same  place, 
yet  it  was  partly  through  an  old  road  which  was  before 
open  to  the  public.  In  support  of  the  last  objection,  he 
oted  Welch  v.  Hash  (i),  where  the  court  of  Kin^s  Bench 
held  that,  under  this  section  of  the  act,  it  was  not  suf- 
ficient that  the  old  road  should  have  been  widened^  so  as 
to  answer  the  purpose  of  a  new  road,  Lord  EUenborough 
observing  that  the  whole  section  contemplated  that  a  new 


it 


(n)  That  section,  after  enacting  "  that  highways,  &c.  may  be 
tamed  by  the  justices  at  their  special  sessions,  with  the  consent 
of  the  owners  of  the  lands,  if  the  new  ways  be  more  convenient 
"  to  the  public,  and  that  the  old  ways  may  be  stopped  up  and  in- 
"  dosed,*'  provides  further,  that  "  no  such  inclosure  or  stoppage 
**  shall  be  made  until  such  new  ways  shall  be  completed  and  put 
"  into  good  condition  and  repair,  and  so  certified  by  two  justices  of 
"  the  peace  upon  view  thereof;  which  certificate  shall  faie  returned 
*'  to  the  clerk  of  the  peace,  and  by  him  enrolled  among  the  records 
*<  of  the  court  of  quartet  sessions.*' 

{h)  8  EasL  394. 
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though  if  it  had  been  so  widened,  that  would  not  have  1814. 

been  sufficient.     Here,  on  the  contrary,  there  was  a  new   ^   tT""^ 

'  ^^  DePonthieu 

road^  because  it  was  carried  over  the  lands  of  a  person  &. 

where  the  public  had  no  right  of  way  before ;  and  the  P«^»yfeath£r 
justices  had  said  that  they  had  given  a  more  commodious 
way  to  the  public. 

Tlie  SoliciUr-'Geniralf  contrh^  insisted  as  to  the  Jirst  ob- 
jection, that  there  should  have  been  an  express  certificate, 
attd  not  a  mere  recital  in  the  order.     It  did  not  follow 
that^  because  the  act  did  not  give  the  exact  form  for  each 
«se,  the  party  should  not  be  obliged  to  return  a  certifi- 
cate \7hen  required ;   it  was,  he  said,  an  instrument  of 
Jfcat  importance. — Secondly^  the  enrolling   proceedings, 
h&    said,  was  a  very  dififerent  thing  from  filing  them  ; 
ni^ny  things  were  filed  which  were  not  enrolled.     An 
"^strument  did  not  become  matter  of  record  by  being 
"l^s  but  |?y  being  enrolled.     With  regard  to  the  crown, 
w  instance,  it  would  not  be  sufficient  to  leave  the  record 
^  the  office  of  the  court ;  but  there  must  be  an  actual 
enrolment  of  it ;  that  is,  it  must  be  made  matter  of  re- 
^^^d.     As  to  the  bargain  and  sale  of  lands,  it  was  evident, 
^  said,  that'  the  enrolment  was  distinct  from  the  original 
"^^trument,  because  by  stat.  27  Hen.  8.  c^  16.,  the  enrol- 
n^ent  was  to  be  made  within  six  months  after  the  date  of 
"^^  indenture ;  and  it  had  been  decided  that  the  enrol- 
"^^'it  must  be  on  parchment.    If  the  act  had  only  in- 
^•^ded  the  certificate  to  be  carried  to  the  clerk  of  the 
P^^ce,  it  would  not  have  proceeded  to  say  that  it  must  be 
®*^*t>lled.     A  person  woulH  have  a  right  to  insist  on  the 
'^^  being  complied  with,  in  order  that  he  might  know 
^*Xo  he  was  to  indict,  if  the  road  should  be  out  of  repair. 
^^rdly^  the  case  of  Welch  v.  Nash  had  decided  that, 
^*^der  this  act,  an  old  way  could  not  be  stopped  up, 
^*^less  a  new  way  were  set  out  as  a  compensation  for  it ; 
^«  new  road  must  go  to  the  same  place  as  the  old.    It 

VOL.  I.  T 
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18 14*         could  not  therefore  be  contended  tbat»  if  the  new  mf 
-.    p^^''*'  did  not  go  the  whole  length  of  the  old,  the  act  had  been 

9.  complied  with.    Now  the  new  road  did  not  go  to  the 

Penmxfeather  gp^j  ^^  which  the  old  road  had  gone,  but  only  into  CJare^ 

fttont  lanti  which  was  a  carriage  road,  and  perhaps  not  so 
convenient  for  foot  passengers  as  a  footway.     As  far  a.^ 
the  new  road  went  over  the  land  of  W.  Alder y  he  admit  < 
ted  that  there  had  been  a  compensation.    One  object  c 
the  act  was,  that  the  public  should  not  be  deprived  of 
road,  without  having  one  in  return  which  no  one  conl^ 
dispute :  Suppose  part  of  Claremont  lane  were  not  a  publ.: 
way.  If  this  doctrine  could  be  supported,  a  foot  way  of  V 
jfards  might  be  substituted  by  another  of  one  foot^ 
up  with  a  road  over  which  the  public  had  a  right  of 
before.    [Mr.Justice  Heath.'^s  not  this  matter  of 
peal  ?]    If  it  had  been  a  question  of  commoJUws  or 
commodious,  he  admitted  it  would  have  been  matter  of  a^   -Ap- 
peal.   But  he  contended  that  a  road  had  not  been  pve *■'«** 

in  lieu  of  thaf  which  had  been  taken  away  $  and  that  tfc^^^* 
public  had  a  right  to  expect  one  entire  new  way  to  tl*-^ 
place  to  which  they  went  by  the  old  road. 

Lord  Chief^  Justice  Gibbs. — ^The  courts  have  cgd^^^' 
sidered  that  this  act  gave  the  magistrates  a  new  jurisdic^^^^ 
tion,  and  they  have  taken  care  that  the  magistrates 
not  exceed  the  limits  of  it;  and  they  have  trusted  to 
integrity  of  the  magistrates  as  to  those  things,  which  hiv^*^^  ^* 
been  left  to  their  discretion.  There  are  three  objection. 
made  by  the  defendant  in  this  case.  As  to  thejlrtt^  I 
of  opinion,  looking  at  these  orders,  that  what  is  prescril 
by  the  act  has  been  done ;  that  is,  two  justices  have 
tified  that  the  new  way  was  in  good  condition  and 
Secondly,  as  to  the  objection  that  the  certificate  shooL^KU 
have  been  enrolled,  there  are  two  answers  to  thaty 
last  of  which  is  quite  conclusive;  the  one  is,  that  it  is 
doubtful  whether  the  act  meant  any  thing  more  than 
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Ae    certificate  should  be  placed  amongst  the  records.    I  1814. 

thmlc  that  is  sufficient*   But  at  all  events  the  statute  is  only   -^   ^^^^""^ 
«•  De  Ponthibu 

<urec:tory ;  and  it  is  impossible  to  say  that  the  neglect  of  ». 

A.e    clerk  of  the  peace  would  make  those  who  travel  the  ^^'^Of feather 

trespassers.     Thirdly^  it  is  contended  that  a  road  has 

taken  away  to  which  the  public  had  confessedly  a 

^^S^^j  and  they  are  therefore  entitled  to  have  one  in  r&- 

^i^x'n^  to  which  they  sh^  have  an  equal  right ;  not  a  road 

Partrly  over  the  land  of  another^  and  partly  through  an 

old  sroadj  but  the  order  of  justices  must  give  an  entirely 

'^^^vir  road.     I  do  not  think  that  the  act  had  any  such  in- 

^^*^^ion,  but  that  if  the  pubUc  be  carried  to  the*  point  o£ 

^'^^tiiiation,  partly  by  a  new  road  and  partly  by  an  old  one, 

^*^^    meaning  of  the  act  has  been  complied  with,  and  the 

strates  were  justified  in  shutting  up  the  old  way.    I 

^^f  opinion,  therefore,  that  all  the  objections  are  over* 

<i. 

'ir  Curiam^ 

Judgment  for  the  pbuntiff*. 


DOWN  and  others  v.  crbwe.  Wedncadiy, 

June  82. 

H.  Serjt.  Onslow  moved  in  last  term  for  leave  to  sue  On  motion  for 
...  ,    ,  r    1      J  r     J    l«a^^  ^o  i»sue  a 

a  distrtngas  to  compel  the  appearance  ot  the  detend-  distringas  under 

in  this  cause,  on  an  affidavit,  which  stated  it  to  be  the  *^*'  ^*  p^^'  3* 
ief  of  the  plaintiff^s  attorney,  that  the  defendant  had  moving  must 
sconded  to  avoid  being  served  with  process;  without  r^**^tu*t  th  d 
^^^ting  the  grounds  of  such  belief  (0).   The  Chief  Justice,  fendant  abtconds 

^^  that  occasion,  observed  that  there  had  arisen  a  little  J^^ed^with  p^o- 

■  cess ;  and  also  his 

reason  for  toch 
(a)  By  Stat.  6 1  Geo,  3.  c.  124.  *.  2.,  it  is  enacted,  "  that  no  writ  belief. 
**  of  distringas  shall  issue  for  default  of  appearance,  but  the  defend- 
**  ant  shall  be  personally  served  with  the  summons  or  attachment, 

T  2 
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confusion  on  this  subject.  The  court  had  said  that  they 
would  not  grant  a  disiringasj  except  upon  an  affidavit 
which  stated  that  the  party  believed  the  defendant  to  have 
absconded  (a).  An  impression  had  been  received  from 
that  resolution,  that  if  there  were  that  affidavit,  that  was 
all  that  was  necessary.  The  rule,  however,  his  lordship 
took  to  be,  that  the  affidavit  must  state  both  a  belief  that 
the  defendant  absconded,  and  also  the  ground  on  which 
that  belief  was  supported.  The  rule  was  accordingly 
then  refused ;  and  on  this  day,  on  Mr.  Serjt.  Onslow^ s 
producing  an  affidavit  shaped  according  to  his  lordship's 
direction,  the  court 

Granted  the  rulo. 


**  with  a  notice  of  the  meaning  thereof.  But  if  it  shall  appear  to 
'<  the  satisfaction  of  the  court  that  the  defendant  could  not  be  so 
"  personally  ser\'cd,  and  that  such  process  had  been  duly  executed 
<<'at  the  dwelling-house  or  place  of  abode  of  such  defendant,  the 
"  plaintiff,  by  leave  of  the  court,  may  sue  out  a  writ  of  distringoi 
'*  to  compel  the  appearance  of  such  defendant.  And  if  the  defend- 
**  ant  do  not  appear  at  the  return  of  such  distringas,  the  plaintiff 
"  may  proceed  as  if  he  had  appeared." 

(a)  Mr.  Serjt.  Best  moved  for  a  distringas  in  the  last  term,  ett 
an  affidavit  which  stated  that  the  officer  had  received  back  the  writ 
which  had  been  served  on  the  defendant,  in  a  letter  acknowledging 
the  receipt  of  it,  but  which  affidavit  did  not  state  a  belief  that  the 
defendant  had  absconded  :  The  Chief  Justice  then  said  that  the  ap- 
plication was  made  on  a  ground  which  was  not  within  the  statute  ; 
that  act  having  been  pass^  to  prevent  writs  of  distringas  from  being 
issued  without  previous  application  to,  and  a  rule  by,  the  court  for 
that  purpose,  except  where  the  party  had  been  actually  served  ;  on 
these  applications,  the  court  required  the  affidavit  to  state  a  belief  of 
the  defendants  absconding;  in  the  case  then  before  the  court,  the 
affidavit  stated  that  he  had  bebn  actually  served.  If  so,  the  plaintiff 
might  proceed  and  enter  an  appearance  at  his  peril ;  but  there  was 
no  ground  for  Issuing  a  distringas. 
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CROFT  V.   PITMAN.  Wednesday, 

June  22. 

E  Solicitor-General  shewed  cause  against  a  rule  which  A  person  rcnu 
»         ^     ^^ ,_^  ._   J   J ^^_    ^     .^      y  __iv__     _   ^i.     a  counting  house 


been  obtained  by  Mr.  Serjt.  Lens,  calling  on  the  fn  the  ciiy  of 

P^^iaitiflF  to  shew  cause  why  the  defendant  should  not  -^fw^on jointly 

'  ,  ,  with  another  pcr- 

a  suggestion  on  the  roll,  that  he  was  resident  in  the  son,  and  receives 

of  London,  and  that  the  debt  was  under  £5,  by  J^^'V'  •^*'''*'  *""' 
'  '      •'    nis  business. 

^e  of  Stat.  39  and  40  Geo,  3.  c.  104.  (local  act).     The  Held  iliat  he 

were  that  the  defendant  slept  and  resided  in  Soui/y-  jurisdiction  of 
■i,   where  he   carried    on    the   business    of  a  coal-  the  conrt  of  re- 
chanty  but  rented  the  half  of  a  counting-house  in  the  of  London, 
of  London f  for  the  purpose  of  receiving  orders,  and  though  he  sleep 
ionally  transacting  other  business.     He  cited  Gray  Souihicurk* 
*ook  (a)f  where  the  court  of  King*s  Bench  held  that  a 
ket  gardener,  who  rented  a  stand  and  shed  in  FUeU 
Juty  which  he  occupied  three  times  a  week  only,  was 
within  the  meaning  of  the  act.     He  also  cited  Miller 
^Wtlliams  (3),  in  which  Lord  Ellenborough  held  that 
a  man's  residence  was  out  of  the  jurisdiction  of  the 
of  requests,  his  occasionally  underwriting  at  Lloyd* s^ 
^re  he  had  a  seat,  did  not  subject  him  to  that  jurisdic- 
So  in  Skinner  v.  Davis  (c)  this  court  decided  that 
rson  plying  as  a  porter  in  the  city  of  London,  and  re- 
ing  to  a  house  of  call  there,  but  not  lodging  in  the 
^  was  not  within  the  act. 
X^K)rd  Chief  JusticeGiBBS. — ^Ithas  been  enacted  (J)  that 
I^^srson  renting  a  shop  or  stall  shall  be  within  the  juris- 
^^^"^  ion,  and  I  cannot  distinguish  between  the  case  of  a  man 
^*^^ing  it  by  himself,  and  with  another  person.     In  the 
'^^"^^ent  case,  the  defendant's  interest  always  remains  i  it  is 
efore  distinguishable  from  the  case  of  Gray  v.  Cook. 


C<i)  8  East,  336. ih)  5  Esp.  Rep.  KJ  * U)  2  Taun.  ig6. 

id)  By  14  Geo.  g.  c.  JO. 
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Croft 

V. 
PiTMiiV. 


Mr.  Justice  Dallas. — ^He  receives  orders  at  his  count* 
ing- house ;  and  if  so,  he  must  be  said  to  carry  on  Ms 
business  there. 

(Mr.  Justice  Heatb  and  Mr.  Justice  Chambre  con* 
curring, 

Rule  absolute. 


Weduesday*      The  KINO  v.  the  sheriff  of  Middlesex,  in  t  cause  of 

June  22.  THOMPSON  v.  POWELL. 


Where  a  role  to 
return  a  writ, 
issued  out  of  this 
court,  expirtrsin 
vacation,  the 
sheriff  must  file  it 
at  the  return,  and 
cannot  wait  till 
the  ensuing  term; 
the  CommonPleas 
ofiice  being 
open  during  the 
vacation. 


It  appeared  by  the  affidavits  in  this  case,  that  the  sheriff 
was  served  with  a  rule  to  return  a  writ  of  capias  ad  re^ 
spondendum^  which  is  a  four  day  rule,  on  the  20th  of  May. 
Easter  term  ended  on  the  23d  of  Ma^j^  so  that  the  last 
of  the  four  days  expired  in  the  vacation.  The  sheriff, 
conceiving  that  he  was  not  bound  to  file  a  returned 
vnrit  in  the  vacation,  filed  it  at  the  opening  of  the  court, 
on  the  first  day  of  the  present  term,  on  which  day  the 
plaintiff  moved  for  an  attachment  against  him  for  not  re- 
turning the  writ  pursuant  to  the  rule. 

Mr.  Serjt.  Best^  on  a  former  day,  obtained  a  rule  nisi 
to  set  aside  this  attachment,  on  the  authority  olThi  King 
V.  The  Sheriff  of  Berkshire  (a),  where  the  court  of  Kin^s 
Bench  held  that  if  a  writ  of  fieri  facias  expire  in  the  vaca- 
tion, the  sheriff  need  not  return  it  till  the  first  day  of 
the  ensuing  term,  and  has  the  whole  of  that  day  to  file 
it  in. 

Mr.  Serjt.  Vaughan  now  shewed  cause  against  the  rule, 
and  said  that  the  practice  of  the  King^s  Bench  was  dif- 


(a)  b  East.  386. 
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rent  from  that  of  the  Common  Pleas  %  and  on  appeal  to  1814. 

officers  of  the  court,  Mr.  Secondzrf  Griffith  said  that,  ,p  ^^^ 
hen  the  rule  expired  in  vacation,  the  Common  Pleas  v.. 


office  being  in  the  Temple^  and  open  all  the  vacation,  he  oT  MiD»LEm. 
apprehended  that  a  party  was  entitled  to  his  attachment 
on  the  first  day  of  the  ensuing  term. 

Mr.  Serjt.  Best^  contri^  urged  the  inconvenience  and 
confusion  which  would  arise  from  introducing  a  practice 
into  this  court,  different  from  that^of  the  Kin^s  Bench. 
Xhe  writs,  he  said,  were  supposed  to  be  returned  into  the 
court,  and  the  sheriff*  was  supposed  to  have  an  offite  in 
court  for  the  purpose  of  returning  them;  how  then  could 
"they  be  returned  except  in  term  time  ?  The  case  of  The 
Sheriff  of  Berkshire  had  been  decided  on  principle,  and  if 
tliat  decision  were  correct,  the  rule  must  be  the  same  in 
this  court. 

Lord  Chief  Justice  Gibbs. — ^The  rule  on  which  the 
case  of  the  Sheriff  of  Berkshire  was  decided  is  not  the  rule 
vrhich  is  now  in  question.     The  rule  which  must  govern 
this  case  is  that  of  S  Geo.  1.  by  which  the  sheriff*  is  to 
Return  the  writ  in  four  days.    If  he  cannot  do  that,  by 
reason  of  the  four  days  expiring  in  vacation,  he  must 
return  it  on  the  first  day  of  the  ensuing  term  \  but  if  he 
can  do  it  in  vacation,  and  do  not,  he  will  be  in  contempt. 
Now  in  this  court  the  office  is  open  in  vacation;  it  is  not 
open  in  the  Kin^s  Bench  except  in  term  time.    The 
King*s  Benchy  therefore,  differs  from  this  court,  not  be- 
cause they  go  on  different  principles,  but  because  this 
court  can  do  what  the  former  cannotr 

The  rule  would  accordingly  have  been  discharged ; 
but  the  writ  having  been  actually  returned,  and 
no  trial  having  been  lost,  the  court  set  aside 
the  attachment,  on  payment  of  costs. 


S7S  CASES  IN  TRINITY  TERM, 


Saturday, 
June  25. 


ROOAN  V.LEE. 


In  the  notice  to  Mr.  Serjt.  Vaughan^  on  a  former  day,  obtained  a 
appear  required  ^^j^  ^q  shew  cause  why  the  proceedings  in  this  action 
c.  27.  J.  I.  to  be    should  not  be  set  aside  for  irregularity,  on  the  ground 

bottom  of  the       ^^^^  ^^®  ^^^  °^  ^"''  Lord,  in  the  notice  to  appear,  at  the 

copy  of  process  bottom  of  the  writ  t)f  capias^  was  in  figures  instead  of 
served  on  the  ,      ^  -     _^,     ,    . 

defendant,  the      words  at  length  r  a).    . 

year,  as  well  as  Mr.  Sent.  Pell^  on  a  subsequent  day,  shewed  caose^ 

the  day  of  the  ,  ,    ,    r  ,       . 

month,  must  be    and  contended  jtrsty  that  it  was  not  necessary  to  state 

le  eth^  **  *^®  ^^^^  ^'  *^''  ^'^  ^*^®  authority  of  El/iot  v.  Parr^?/  fi)^ 

where  on  the  copy  of  the  capias  was  a  notice  subscribed 
to  appear  at  the  return,  being  the  26th  of  June,  without 
the  year;  and  the  court  held  that  that  was  sufficient, 
exploding  the  former  doctrine  on  the  subject.  The 
objection  here,  then,  was,  that  that  which,  by  the  case 
cited,  was  unnecessary  to  be  stated  at  all,  had  been 
stated  in  figures.  But,  secondly ^  if  it  were  necessary  to  be 
inserted,  he  contended  that  it  was  sufficient  to  state  it  in 
figures.  He  distinguished  this  from  the  case  of  Pinero 
V.  Hudson  (c)y  because  there,  the  day  of  the  month  wa$ 
in  figures.    In  Steel  v.  Campbell  (rf),  this  court  refused 


(a)  By  slat.  5  Ceo,  2.  c.  27.  *.  1.  It  is  enacted  **  That  the  writ, 
**  process,  declaration,  and  all  other  proceedings,  shall  be  ia 
*•  English,  and  written  in  words  at  length,"  and  by  the  4th  section, 
**  That  u|>on  every  copy  of  such  process  to  be  served  upon  any 
"  defendant,  shall  be  written  in  like  manner,  in  English,  notice  to 
*•  the  effect  following :  A,  B.  You  are  served  with  this  process,  to 
**  the  intent  thaj  you  may  by  your  attorney  appear  in  his  majesty's 
**  court  of  ,  at  the  return  thereof,  being  ihe  day  of 

"  ;  in  order  to  your  defence  in  this  action.** 

(b)  Barnes,  425 \c)  1  M.  &5.  II9. {d)  1  TauK.  424* 
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to    set  aside  the  proceedings,  on  the  ground  that  the  1814. 

notice  at  the  foot  of  the  process  required  the  defendant  ^^^^^ 

s.  1        •  •  Ml  rrit  RocAir 

t€y  a.ppear  on  a  return  day  m  an  impossible  year.     1  hat  ,;. 


A^  Serjt.  Faughan^  contri,  insisted  that,  both  from  the 
^^nage  of  the  statute,  and  on  authcyity,  the  objection 
fatal.     The  first  section  of  the  act  required  that  the 
P^'ocress  should  be  in  words  at  length';  the  fourth  section 
^^^^.csted  that  the  notice  should  be  written  in  Hie  manner  ^ 
these  words  could  have  no  other  meaning,  but  that 
notice  should  also  be  written  in  words  at  length, 
ere  was  a  wide  difference,  he  said,  between  putting 
year  at  all,  and  inserting  it  not  conforms^bly  to  the 
tte.      Maihy  things  which,  in  pleading,  were  not 
to  be  introduced,  must,  if  inserted,  be  conform- 
to  the  rules  of  pleading.     Neither  E/Iiot  v.  Parr^, 
Steil  V.  Campbell^  he  said,  were  applicable  to  the  pre- 
case ;  or  if  they  were,  they  had  been  decided  pre- 
^^^oiasly  to  that  of  Pinero  v.  Hudson.    But  he  mentioned  t 
^^3^  of  Williams  v.  %iy,  which  had  lately  been  decided 
**^   tLe  Kin^s  Bench^  which  was  exactly  in  point.     The 
took  time  to  enquire  into  the  circumstances  of  this 
^9  and  on  this  day 
X.K>rd  Chief  Justice  Gibbs  delivered  the  opinion  of  the 
^oox^ — The  case  which  has  been  cited  as  having  been 
^^cided  in  this  court,  did  not  turn  on  the  point  which  is 
'^^'^^  in  question.     We  have  been  favoured  with  a  note 
^^     fVilliams  v.  Jay  (a),  in  which  the  court  of  King's 


t  though  not  exactly  similar  to  the  present,  at  least  Lib. 

pr€>'ved  that  where  the   year  was  not  stated  so  as  to 
nriislcad  the  defendant,  it  was   immaterial  how  it   was 


(a)  HiL  54  Geo.  3. 
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1814. 


KOGAN 

V. 

Les. 


Bifich  held  that  the  year,  as  well  as  the  month|  must  be* 
in  words  at  length,  and  that  the  service  of  the  process, 
was  bad,  unless  it  were  so.  Indeed,  in  every  view  of  th^ 
case»  supposing  that  the  day  of  the  month  must  be  at  full 
length,  the  year  ought  to  be  so  likewise.  As  to  th^ 
statute,  it  does  not  follow  that,  because  the  year  b  no 
particularly  mentioned,  it  was  not  intended  to  be  at  lengths, 
as  well  as  the  day  of  the  months  at  all  events  it  is  doubtfu. 
for  there  is  a  blank  left  in  the  statute  for  the  whole  of 
date.  But  even  if  the  statute  did  not  require  the  year 
be  stated,  yet  if  the  party  chuse  to  insert  it,  it 
be  inserted  at  full  length.  Both  on  principle,  therefbx^- 
9ud  on  authority,  we  are  of  opinion  that  the  service  m. 

be  set  aside. 

Rule  absolute. 


Monday* 
June  S7« ' 

Where  a  defend- 
ant is  held  to 
bail  on  a  writ 
issued  against 
himself  and 
anolher,  and  the 
plaintifT  declares 
against  one  only> 
the  court  will 
set  aside  the 
declaration  and 
subsequent  pro- 
•eedings. 


JONGE  V.  MURRAT  and  another. 

Mr.  Serjt.  Faughan,  on  a  former  day  in  tins  teri 
obtained  a  rule  nisi  to  set  aside  the  declaration  and  pi 
ceedings  in  this  cause  for  irregularity,  on  the  ground  Ou-^-^^-^ 
the  defendant  had  been  arrested  and  held  to  bail  on 
writ  of  capias  ad  respondendum,  issued  against  the  (L- 
fendant  and  one  ff^.  N.  H,,  and  that  a  declaration 
been  delivered  against   the  defendant  Murrof  aloi 
no  process  of  outlawry  having  issued  against  the 
fr.  N.  H. 

Mr.  Serjt.  Best  now  shewed  cause  against  the  rule, 
contended  that  a  variance  between  the  writ  and 
ration  was  the  subject  of  plea  in  abatement,  and  not 
motion ;  or,  at  least,  that  the  application  should 


i 


V. 
MURILAT. 


IN  THB  FIFTT-FOUETU  YEAR  OP  GEO.  III.  27$ 

been  to  set  the  defendant  at  large,  on  filing  common  1814. 

bail.     Ke  cited  Spalding  v.  Mure  {a),  where  an  original  Jomgk 

*writ  was  sued  out  against  three,  as  surviving  partners  of  a 
£>urth,  with  another  set  of  counts  against  them  in  their 
own  right :  One  of  the  defendants  was  held  to  bail  for 
money  received  by  the  four  partners.  The  declaration 
was  against  the  three  defendants,  without  saying  that 
they  were  the  surviving  partners  of  the  fourth.  The  court 
refused  to  set  aside  the  proceedings  for  irregularity,  but 
permitted  an  exoneretur  to  be  entered  on  the  bail* 
piece. 

Lord  Chief  Justice  Gibbs. — In  that  case,  the  fourth 
partner  was  never  made  a  defendant ;  and  the  objection 
'Was  that  the  process  was  against  three,  as  surviving  part- 
ners, and  that  the  declaration  was  against  them  in  their 
own  right.  The  ground  on  which  we  granted  the  rule  nisi 
in  the  present  case  was,  that  one  had  been  made  a  de- 
fendant in  the  writ,  who  had  not  been  declared  against, 
smd  that  the  plaintiff  could  not  sue  out  bailable  process 
against  two,  and  declare  against  one  only ;  indeed  there 
33  no  case  where  that  has  been  permitted,  unless  one  of 
the  defendants  have  been  outlawed.     In   Chapman  v. 
Eland  (^),  this  court  set  aside  the  declaration,  after  the 
defendant  had  taken  it  out  of  the  office,  on  this  ground* 
And  the  court  of  King^s  Bench  did  the  same  thing  in 
Moss  V.  Birch  (r). 

Per  Curiam^ 

Rule  absolute. 


r"»r 


(o)  6  r.  R,  363.— (i) «  ^-  B.  %2i (c)  h  T.R.  122. 
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Monday, 
June  »7.  CONNOR  V.  SMITH. 

By  chartcr-prty.  This  was  an  action  of  covenant  on  a  charter-party,  made 

▼enants  with  the  the  18th  oiNov.  1809,  betweentheplaInti£fof  the  one  party 

^rjo'al^'ojir/!,  ^^  ^^  defendant  on  the  other,  by  which  the  plaintiff,  as 

and  to  disfiaich  owner  of  the  ship  Nimble^  covenanted  wiih  the  defendant' 

firet  convov  for  ^  freighter  thereof,  that  the  vessel,  having  received  her 

England,  within  cargo,  should  sail  with  the  first  convoy  bound  (or Oporto:-^ 

fourteen  working  rrn       i      •        i-    t 

days  after  she  is    ^hat  having  discharged  her  cargo  there,  she  should  take 

ready  to  re-  ^^  board  from  the  freighter,  or  his  correspondents,  a  fiill 

ceive  her  cargo :  .  . 

It  is  also  agreed,    and  complete  cargo  of  wine  and  cork  \  and  being  so 

may  dclahi  ^Uic^*^  loaded,  and  afterwards  dispatched,  should  proceed  with 

ship,  for  loading,  the  first  convoy  that  should  sail  from  Oporto  for  England^ 
for  fifteen  run-       r_^  \  •        j  e         t  -i  iiiii_ 

ning  days  after      fourteen  working  days  after  the  said  vessel  should  be 

theTourteen,        ready  to  take  on  board  her  cargo  to  the  port  of  London. 

paying  for  the  . 

Bfieen  at  a  cer-     On  the  Other  hand,  the  defendant,  as  freighter,  cove- 

toin  rate.    'Ihe  nanted  with  the  plaintiff,  among  other  things,  to  ship  a 

after  the  expira-  cargo  of  wine  and  cork  on  board  at  Oporto^  and  to  dis- 

teen  days  *and  ^"  P^^^^^  ^^^  vessel  with  the  first  convoy  for  England^  within 

before  the  end  fourteen  working  days  after  the  vessel  should  be  ready  to 

Held,  that  the  receive  her  cargo.   And  it  was  thereby  declared  and  agreed 

covenant  to  sail    that  it  should  be  lawful  for  the  freighter  to  detain  the  ves- 

with  the  first  _  .  ^  ^ 

convoy  is  re-        sel,  for  loading  the  cargo  at  Oporto^  fourteen  working  days^ 

stricted  by  the  if  required,  to  commence  from  the  day  after  not  ice  given 
the  fifteen  days ;  that  the  vessel  was  ready  to  take  in  her  cargo ;  and  also 
ihat  the  de^nd-  ^^  detain  the  vessel  fifteen  running  days  more  on  demur- 
ant  is  not  liable  race,  if  required,  paying  therefore  at  the  rate  of  four 
topayforthc  ?  ^,  ^^  a  e  a  /r  j  •  j 
detention  after  guineas  per  day.      The  defendant  suffered  judgment  -to 

the  fifteen  days,  go  by  default,  and  on  the  execution  of  the  writ  of  in- 
quiry, it  was  proved  that  the  ship  arrived  at  Oporto  on  the 
20th  of  January  1810,  and  completed  her  unloading  on 
the  2d  of  February  following,  when  the  plaintiff  gave 
notice  to  the  defendant's  agents,  that  he  was  ready  to  re 


Smith. 
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ceive  his  cargo  under  the  charter-party: — ^That  the  first  1814. 

convoy  after  that  notice  sailed  on  the  23d  of  February^        n^^^^ 
before  which  time  the  fourteen  working  days  mentioned  in         ^  v. 
tixG  charter-party,  exclusive  of  four  holidays,  had  elapsed: 
the  defencnint's  agents  did  not  begin  to  load  till 
ri,  and  that  the  cargo  was  not  completed  till  the 
1  '♦tlai  of  jfpril  following :  That  the  next  convoy,  after 
of  the  23d  of  February y  sailed  on  the  16th  of  -^/nV, 
that  the  ship  sailed  with  that  convoy. — The  plaintiff 
to  recover  the  fifteen  running  days,  at  the  rate  of 
guineas  per  day ;  and  also  damages  for  thirty-eight 
detention  of  the  ship ;  being  from  the  7th  of  March f 
'vrhich  day  the  fifteen  running  days  expired,  up  to  the 
of  ytprily  when  the  vessel  completed  her  loading; 
ing  in  all  the  sum  of  «£222:  12/ :  A  verdict  was  taken 
^hat  amount,  by  the  consent  of  both  parties,  subject  to 
^reduced,  if  the  court  should  see  fit  to  do  so. 

.  Sei^t.  Best,  accordingly,  on  a  former  day  in  this 

,  moved  that  the  damages  should  be  reduced  from 

2:  12 J,  to  the  sum  of  *£6S,  being  the  amount  of 

demurrage  for  the  fifteen  days,  at  the  rate  of  four 

eas  per  day.     He  contended  that,  as  the  plaintiff 

a  right  to  detain  the  ship  fifteen  days  after  the  fovCt- 

XI  running  days,  provided  he  paid  the  stipulated  sum, 

clause  in  the  charty-party,  by  which  the  ship  was  to 

mth  the  first  convoy,  must  be  considered  as  nuali- 

[  by  that  right,  and  the  plaintiff,  therefore,  had  sus- 

^^ined  no  actual  "damage  by  the  detention.    A  rule  nisi 

*^ng  granted^ 

Mr.  Serjt.  Vaughan  was  now  to  have  shewn  cause,  but 
the  court  were  unanimously  of  opinion  that  the  covenant 
\o  sjul  with  the  first  convoy  was  restricted  by  the  sub- 
sequent agreement,  that  the  defendant  should  be  at 
liberty  to  detain  the  ship  fifteen  running  days,  and  that 
the  defendant  was  therefore  entitled  to   twenty-nine 
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1814.  days  In  all,  paying  four  guineas  per  day  for  the  L 

^^^'"'^  fifteen. 

Connor  «   ,      ,     ,  '    ,         ,  j. 

«.  Rule  absolute  to  reduce  the  verdicts 

Smitr« 


Tuesday,  BLACKBURN  V.  KTMER. 

June  28. 

Where  a  writ  of  The  Soiidtor-Generalf  on  a  former  day  in  this 

error  is  sued  out       ,.,  i..  -i,  -r  T  ^««- 

before  final  judg-  Obtained  a  rule  mn  to  set  aside  the  writ  of  execution  ^'  ^ 

ment,  the  four     ^hich  had  been  issued  in  this  cause,  for  irrcmhrif""^^*'* 

dajs  for  putting  ,  . 

in  bail  in  error,     with  costs,  on  the  ground  that  it  had  been  issued 

on\d^from'7he      '^S  ^  ^^^^  ^^  ^"^^'     '^  appeared  that  the  writ  of 

time  when  the      had  been  issued  returnable  in  this  term;  that  on  ^ 

is  coinplrted^i^    ^^^  ^^  y^**^*  ^^^  prothonotary  commenced  the  taxariop^^-^*"^ 

the  insertion         of  the  plaintiff's  costs  in  the  original  action,  and  delivei  er  fi^  ""^^ 

sum.  ^^  j^yj  thereof  to  the  plaintiff's  attorney  (a);  that  a^^^^   ^ 

the  same  day,  a  copy  of  the  allowance  of  the  writ  o^'^       ^ 

error  was  served  on  the  plaintiff's  attorney ;  that  on  tli»-^*-*^ 


iSth  of  Junef  the  defendant's  attorney  agreed  with 

plaintiff's  attorney  on  the  amount  of  the  costs,  and  or^=^  ^ 

the  day  following  received  an  account  of  the  prothonoc^ 

tary's  allocatur  thereon  ;  that  bail  in  error  were  put 

and  notice  thereof  served  on  the  plaintiff's  attorney, 

the  l7th  of  June;  and  that  execution  issued  against 

defendant's  goods  on  the  same  day.    The  question 

whether  bail  in  error  had  been  put  in  in  due 

The  rule  in  both  courts  is,  *^  that  no  execution  shall 

stayed  upon  writs  of  error,  in  cases  where  special 


(a)  The  practice  is  for  the  prothonotary*s  clerk,  at  the  cofl^c^  •^' 
mencement  of  the  taxation,  to  prepare  the  prodionotafy's  alluul^      ^ 
of  damages  and  costs,  leaving  a  t>lank  for  the  amount  of  the  latl 
to  be  filled  up  when  that  amount  is  ascertained,  and  dating  it 
•f  th«  day  when  he  makes  this  minute. 
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required,  unless  the  plaintiff  in  such  writ  of  error  shalli 
wi^l^B  four  days  after  the  delivery  thereof,  (i.  e.  to  the 
cleric  of  the  errors)  put  in  bail  according  to  law(a).'^ 
TJbie  Chief  Justice  said  that  the  construction  of  this  rule 
that,  if  the  writ  of  error  be  allowed  before  final 
ent,  bail  must  be  put  in  within  four  days  after 
nt  b  signed  (i)  \  if  after  final  judgment,  bail  must 
b^   put  in  mthin  four  days  after  the  allocatur  (r). 

JSStn  Seijt.  Linsy  on  a  subsequent  day^  shewed  cause, 
contended  that  the  bail  had  been  put  in  too  late, 
insisted  that  final  judgmeht  must  be  considered  as 
at  the  time  when  the  prothonotary  commenced 
taxation  of  costs,  which  y^as  on  the  10th  of  June ; 
that  as  the  allowance  of  the  writ  of  error  was  served 
tiie  plaintiff's  attorney  on  the  same  day,  the  four  days 
»^^red  by  the  rule  had,  on  any  view  of  the  case,  ex- 
before  the  l7th  of  Jufte,  when  bail  were  put  in. 

SoRcitor^General^  contri,  insisted  that  judgment 

not  be  said  to  be  finally  signed,  till  the  amount  of 

costs  had  been  inserted.   The  allocatur,  he  admitted, 

been  drawn  up,  as  far  as  it  could  be  without  putting 

-^he  sum,  on  the  10th  of  June;  that,  however,  was  the 

St  essential  part,  for  it  was  impossible  for  the  plaintiff 

^rror  to  put  in  bail,  until  he  knew  the  sum  for  which 

bail  were  to  become   responsible.    He  contended, 

'^Srefore,that  final  judgment  was  not  signed  till  the  ISth 

yufUf  when  the  amount  of  the-  costs  was  inserted ; 

the  bail,  having  been  put  in  within  four  days  after- 

;,  were  in  time ;  and  consequently  that  the  writ  of 

operated  as  a  supersedeas. 

Cur.  adv.  ult» 


1814. 
Blackburn 

V, 

Kymer. 


(a)  JR.  Mic.  28  Car.  $.  C.  P.  and  Hil.  36  Car.  2.  K.  B. 
(5)  Jaque»  v.  Nixon,  1  J.  R.  979.-...^(c)  Gravally,  Stimpson. 
B.  &  P.  478. 
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1814. 


Blackburn 

9. 

Kymer. 


On  this  day  the  Chief  Justice  delivered  the  opinion 
the  court. — ^The  question  in  this  case  reduces  itself  am] 
to  this :  When  a  writ  of  error  is  sued  out  before  fiv^  s 
judgment  signed^  what  is  to  be  considered  as  the  sign: 
final  judgment  ?  On  the  one  hand  it  is  contended  t. 
the  commencing  to  tax  the  costs  de  incretnentOy  is  signurs 
final  judgment;  on  the  other  hand  it  is  insisted  that  it 
not  till  the  prothonotary's  allocatur  is  completed^  by  tl^^ 
insertion  of  the  amount  of  the  costs*    The  argumei^^ 
which  was  used  in  support  of  the  latter  propositioi^^ 
carries  great  weight  with  it  \  for  if  bail  must  be  put  ir-^ 
before  the  amount  of  the  costs  be  ascertained^  the  bai^^ 
would  not  know  the  sum  for  which  they  were  becomini^S 
responsible.  The  four  dayS}  therefore,  must  be  reckoned 
from  the  time  of  completing  the  taxation  of  costs.  There 
is  no  case  exactly  in  point>  but  the  court  of  King's  Bench 
concur  with  us  in  our  opinion. 

Rule  absolute. 


Tuesday, 

June  S8. 

PRINCE  V,  NICHOLSON. 

To  an  action 

eScutor  "or  ^^  ^^*^  action,  which  was  against  an  executor  for  goods 

g^s  sold  to  the    sold  and  delivered  to  the  testator,  the  defendant  pleaded 

fendant'  at  n\H     ^^^  assumpsit,  and  the  cause  was  set  down  for  trial,  at  the 
prius,  pleads  a 
plea,  puis  darrein 
continuance  of 
judgment  re- 
covered in  a  plea 
of  debt  on  the 
simple  contract 
of  the  testator, 

commenced  i  •     i 

since  the  present  action. — On  demurrer,  held  Isti  that  it  was  no  answer  to  this  plea, 
that  the  judgment  pleaded  was  in  a  plea  of  debt  on  the  tesUtor's  simple  contract; 
and  2d.  that  the  plea  was  not  invalidated  by  the  defendant  having  suffered  judgment 
to  pass  against  him  voluntarily. 


sittings  in  Michaelmas  term  last,  at  Guildhall.  When  the 
cause  came  on  to  be  tried,  the  defendant  tendered  a  plea 
puis  darrein  continuance  of  three  judgments  recovered 
against  him»  as  executor,  in  the  same.term,  in  pleas  of 
debt,  which  were  commenced  also  in  that   term^   for 
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jaoney  borrowed  by  the  testator  in  his  lifetime ;  and//</i^  1814. 

^tmnistravit  prater  .£300,  the  amount  of  those  judgments:        tT^"^ 

^^  A  RImCE 

—The  late  Lord  Chief  Justice  Mansfield^  who  tried  the  t. 

NiCHOLSOX. 


aose,  refused  to  receive  this  plea,  and  the  jury  found  a  ver- 
ict  for  the  plaintiffl  In  Hilary  term,  the  court  set  aside 
3iis  verdict,  on  the  ground  that  the  judge  had  no  power  to 
xr-cfuse  the  plea,  and  that  the  defendant  could  only  avail 
Jt^imself  of  any  objection  which  he  might  make  to  the  plea, 
7  demurring  to  it  on  the  return  of  the  record  in  bank  {a). 
plaintiflT,  accordingly,  demurred;  shewing  for  causes, 
r//,  that  by  law,  an  action  of  debt  on  the  simple  con- 
ract  of  a  testator  or  intestate,  could  not  be  maintained 
aigainst  the  executor  or  adminbtrator  of  such  testator  or 
intestate;  and,  therefore,  that  the  judgments  pleaded  by 
*^he  defendant  since  the  last  continuance,  were  erroneous, 
«uid  such  as  the  defendant  might  and  ought  to  have  re- 
versed by  writ  of  error,  and  was  not  bound  to  satisfy: 
And  secondly^  that  it  appeared  by  the  plea,  that  the  suits 

I 

in  which  the  judgments  were  supposed  to  have  been 
recovered,  were  commenced  at  a  time  subsequent  to  the 
commencement  of  the  present  suit,  and  to  the  time  of 
the  defendant  pleading  in  bar ;  and  as  the  judgments 
could  not  have  been  recovered  between  that  time  and  the 
time  of  pleading  puU  darrein  continuance^  except  by  con- 
fession, non  sum  informatus^  or  default,  the  defendant 
must  have  suffered  these  judgments  to  pass  against  him 
voluntarily,  or  by  fraud,  to  defeat  the  phintiff'of  the 
present  action.  The  defendant  joined  in  demurrer,  and 
on  a  former  day  in  this  term  it  came  on  for  argument. 

Mr,  Serjt.  Pellj  in  support  of  the  first  objection,  cited 
Barry  v.  Ribrnon  {h\  where  this  court  decided  that  debt 
Would  not  lie  against   an  administrator,  upon  a  simple 


{a)  See  the  report   of  this  pnrt  of  the  case,  ant},  p.   70. 

fl)  1  ^'eic  R^p.  293. 


TOL.  I. 
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1814.  contract  of  h!s  Intestate,  and  where  all  the  authorities  on 

j^"^         the  subject  were  collected.     That  case,  he  said,  must 

9.  have  been  ultimately  decided  on  the  well-known  principle 

r4icHOL80K.    Qf  law,  that  an  executor  or  administrator  was  unable  td 

wage  his  law,  as  the  testator  or  intestate  might  hav^ 
done  5  and  that,  therefore,  it  would  be  giving  the  plaintiff  "" 
an  advantage,  which  he  would  not  have  had  in  an  action  . 
against  the  intestate.     As  to  the  second  objection,  on  ^ 
which  he  principally  relied,  he  contended  that  a  judge- 
ment confessed  could  at  no  time,  and  in  no  instances 
pleaded  by  an  executor,  for  the  purpose  of  covering  ass( 
to  the  amount  of  that  judgment.    But  after  the  execute 
had  pleaded  in  bar,  as*  in  the  present  case,  it  would 
productive  of  the  greatest  injustice,  if  he  were  to 
allowed  to  plead  such  a  plea,  puis  darrein  centinuaner^^ 
The  defendant  had^  by  the  general  issue,  pleaded  thtirt 
no  cause  of  action  ever  existed;  notice  of  trial  was  giVen^ 
and  the  parties  appeared  to  try  this  issue,  which,  if  th^ 
trial  had  proceeded,  he  said,  must  have  been  found  for 
the  plaintiff.  That  plea  was  then  abandoned,  and  admitted 
to  be  without  foundation,  and  the  plaintiff  was  precluded 
from  recovering  upon  it  by  this  plea  of  judgments  con* 
fessed  since  the  last  continuance,  after  having  been  piit 
to  the  trouble  and  expence  of  coming  to  trial  on  a  plea^ 
which  the  defendant  must  have  known  to  have  been  fabe 
at  the  time  he  pleaded  it.     When  a  defendant  asked  for 
time  to  plead,  one  of  the  terms  always  was,  that  he  shcnild 
not  confess  a  judgment :  Arguing  by  analogy,  the  defisiid<- 
ant  in  this  case,  he  said,  had  no  more  right  to  confess  a 
judgment  and  then  avail  himself  of  such  confession^  than 
if  he  had  obtained  time  to  plead. — [Mr.  Justice  JjTmlft* 
How  does  it  appear  that  these  were  not  judgments  by 
default  ?     An  executor  is  not  bound  to  defend  an  action 
which  is  brought  to  recover  a  fair  debt.  Supposing  these^ 
therefore,  to  have  been  bit  debts,  it  does  not  appear  that 
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"mbt  executor  has  done  any  thing  which  he  ought  not  to  1314. 

ve  done.]     Admitting  that  the  defendant,  in  this  case, 
suffered  judgment  to  go  by  default,  he  contended 
"that,  though  there  was  a  distinction  between  judgment     Nicholsox. 
l)y  confession  and  by  default,  inasmuch  as  in  the  former 
case  the  defendant  was  an  actory  in  the  latter  he  was  only 
passively  a  defaulter,  yet  the  principle  was  the  same  in 
both  cases.     He  ought  to  have  pleaded  the  pendency  of 
the  present  action.     At  all  events  the  court  would  have 
granted  the  defendant  time,  where  it  was  so  obvious  that 
there  were  several  actions  depending.    He  admitted  that 
an  executor  had  a  right  to  give  a  preference  to  one  of 
two  debts  of  equal  degree  ;  but  the  courts,  he  said,  were 
Jealous  of  such  power,  and  would  take  care  that  it  should 
not  be  exercised  to  the  prejudice  of  another  creditor. 
Some  of  the  old  cases  said  that  an  executor  might  some- 
times know  that  justice  required  one  debt  to  be  preferred 
to  another,  as  in  case  of  usury ;  but  all  such  cases  required  • 
tliat  the  preference  should  be  given  in  the  earliest  pos- 
sible stage  of  the   proceedings.     He   cited   Mr.  Serjt. 
t§^ilson*s  edition  oi  TVentwcrtV s  Law  of  Executors,  p.  145. 
in  support  of  his  argument. 

Mr.  Serjt.  Cophy^  contrite  insisted  first ^  that  the  judg- 

xnent  pleaded  puis  darrein  continuance  was  not  erroneous : 

admitted  that  debt  would  not  lie  against  an  executor 

administrator,  on  the  simple  contract  of  the  testator  or 

intestate,  and  for  the  reason  given  by  the  other  side :  But 

lie  contended  that  the  executor  or  administrator  must  make 

Iiis objection  in  the  first  instance,  and  could  not  avail  himself 

of  it  by  writ  of  error,  or  by  motion  in  arrest  of  judgment. 

He  cited  Edgecomb  v.  Dee  {a\  which  was  an  action  against 

an  administrator,  to  which  the  defendant  pleaded,  among 


(a)  Vaughan,  80. 
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tliisj  -viz.  that  the  fact  which  warrants  this  plea  must  first  1814. 

Jbave  existed  since  the  last,  and  before  the  next  continu-         t,^*^**^ 

.     ,  Prince 

skxice.     The  time  for  pleading,  therefore,  never  expired  ». 

before  verdict.    The  defendant  had  bound  himself  to  Nicholsok. 


particular  period^  and  the  very  circumstance  of  the 
x*ule  for  time  to  plead  imposing,  in  general,  as  a  condi- 
^ion^  that  the  defendant  should  not  confess  a  ju.'gment, 
''^^s  a  proof,  he  said,  that  where  there  was  no  such  re- 
striction, the  defendant  might  plead  at  any  time.     In 
support  of  this  position  he  cited  Hughes  v.  P.Iltt  (a). 
As  to  the  general  issue  being  a  false  plea,  it  was  true,  he 
said^  at  the  time  it  was  pleaded.     [Lord  Chief  Justice 
GiSbs, — There  is  nothing  in  that  objection.     I  do  not 
coiasider  the  general  issue  as  a  false  plea.] 

^/ir.  Serjt.  Pf//,  in  reply,  said  that  there  was  no  case  in 
''^hich  an  executor  had  been  allowed  to  plead  a  judgment 
cc>ii£essed,  or  by  default,  after  having  pleaded  in  bar  j  and 
is  was  a  strong  argument  in  favour  of  the  plaintiiF, 
c^use  the  case  must  often  have  occurred.  The  prin- 
objection  was,  that  the  plaintiff,  by  this  plea,  was 
ed  in  a  situation  in  which  he  ought  not  to  be  placed : 
^.^ing  got  a  certain  priority,  he  ought  not  to  be  turned 
tJi.'xid  on  such  a  plea.  There  was  no  instance  where 
a  plea  had  been  available  against  third  persons.  As 
^be  question  what  he  might  have  pleaded,  he  answered 
t  by  saying  that  he  might  have  applied  to  the  court, 
e  courti  he  said,  would  look  with  jealousy  on  a  judg- 
nt  obtained,  not  to  say  confessed,  in  so  late  ?  sra^e  of 
cause.  The  main  ground,  however,  on  wtnch  he 
^ted  his  argument,  was,  that  there  was  no  case  where 
'^^ea  of  this  nature  had  been  put  upon  the  record,  and 
at  it  would  be  attended  with  manifest  injustice  to  the 
^^^^tiff. 

(a)  Bam€»9  330. 


286 


CASES  IN  TAIMITT  TKRM» 


1814. 


Prince 

V. 

Nicholson. 


Lord  Chief  Justice  GiBBs.^This  is  z  cise  of  gmt 
importance  :  On  the  one  hand,  there  is  no  authmtj  Sot 
such  a  plea ;  on  the  prher  hand,  there  will  be  n^anifeit 
inconvenience  in  disallowing  it.  I  shall  say  no  mqrt  at 
present ;  but  if  necessary,  we  will  direct*  another  argiK 
ment. 

Cur.  adv.  vtUt. 


On  this  day,  the  Chief  Justice  delivered  the  c^Mnioii 
of  the  court. — One  point  in  this  case  is  of  general  im* 
portance,  and  great  difficulty ;  and  if  we  could  have  ex- 
pected that  any  additional  light  would  have  been  thrown  oo 
the  subject  by  further  discussion,  we  would  have  directed 
a  second  argument.     But  the  case  has  been  very  wdl 
argued,  and  all  the  cases  have  been  cited  which  could  be 
collected.    We  are  the  rather  inclined  to  give  judgment 
this  term,  in  order  that  the  party  who  thinks  the  judg- 
ment wrong  may  bring  his  writ  of  error.— This  is  an 
action  of  indebitatus  assumpsit  against  an  executor,  and 
was  commenced  in  Trinity  term,  1813:  In  that  termy  the 
defendant  pleaded  non  assumpsit  testator :   In  Atichadmoi 
term  the  cause  was  ripe  for  trial,  and  came  on  at  the  last 
sittings  in  that  term  ;  the  defendant  then  pleaded  three 
judgments  recovered  against  him,  as  executor,  since  the 
last  continuance,  and  plene  adminisiravit  pr^Bter  Ji^Q^ 
It  is  not  stated  in  the  plea,  on  what  ground  these  judg- 
ments were  recovered,  whether  by  nil  dicit,  or  non  smm 
injot  mttuT ;  but  merely  that  they  were  on  debt  on  simple 
contract,  ^nd  that  they  were  recovered  in  that  term.     Tp 
this  plea  the  plaintiff  has  demurred  for  two  causes ;  Jlrsi^ 
that  the  juc^gments  were  erroneous,  because  they  were 
on  debt  on   simple  contract,  and  that  the  defendant^ 
therefore,  should  have  resibted  them.     To  this  it  is  an- 
swered that,  though  this  would  certainly  have  been  an 
answer  to  the  actions^  yet,  if  the  defendant  did  not  avail 


NlCHObSOK. 


IN  THE  fIFTY-FOURTH  YEAR  OF  GEO,  111.  287 

himself  of  it  in  the  first  instance  by  demurring,  he  could  IS14. 

not  nr&ake  use  of  the  objection  at  any  subsequent  time;         Prince 
and    tilie  case  of  Edgecomb  v.  Dee^  which  has  been  cited 
from  ^Vttughariy  sustains  that  position.    The  second  ob- 
jection is  of  greater  difficuhy,  and  of  more  serious  im- 
porta^^ce,  viz.  that  the  executor,  having  pleaded  in  chief, 
could  not  plead  another  judgment  recovered  against  him^ 
^    esLecutor,  since  the  last  continuance,  because  such 
judginent  must  have  been  suffered  voluntarily.     In  order 
to  Weigh  this  objection,  we  must  look  to  the  situation  in 
^Hicli  executors  would  be  placed,  if  this  objection  were 
^O  be  allowed.     In  the  administration  of  assets,  there  is 
'^o  doubt  but  that  it  is  in  the  discretion  of  the  adminis- 
^'"^tor  to  say  whether  a  claim  ought  or  ought  not  to  be 
dispvtted.     Here  is  an  action  on  such  a  claim,  to  which 
^^^  executor  pleads  nan  assumpsit  testator,  and  that  only; 
^*^^Teby  admitting  that  he  has  assets,  provided  the  claim 
^     established.     Pending  this  suit,  other  actions  are 
"**Oiught  against  the  executor,  as  for  debts  due  from  the 
^^tator,  to  which  the  executor  makes  no  defence.    Was 
^^  to  blame  in  not  making  any  defence  ?  Tliat  question 
^^pends  on  the  circumstances  of  the  several  cases;  it 
^^Xist  be  in  an  executor's  discretion,  whether  a  claim  be 
disputable  or  not,  and  we  must  prestune  that  the  defend- 
^^[11*8  reason  for  not  resisting  these  claims  was,  that  he 
thought  them  just;  and  if  so,  he  was  not  only  justified^ 
but  right  in  making  no  resistance.    Judgment  being  re- 
covered in  these  actions  in  Michadmas  term,  the  execu- 
tor's situation  appears  materially  altered  at  the  next  con* 
tinuance  of  the  present  action.    Before,  he  had  no  answer 
to  the  action ;  there  had  now  been  an  incumbrance  cait 
on  the  assets,  which  at  the  time  of  the  last  continuance 
were  unincumbered.    That  being  so,  it  would  be  great  in- 
justice if  he  were  not  to  have  an  opportunity  of  pleading 
it;  for  if  not,  it  would  be  impossible  to  prevent  his  being 
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18!4.  doubly  charged.     On  principles  of  justice,  therefore^  the 

irT^o         plea  should  be  received.     No  objections  of  any  weight 
V.  have  been  made  to  its  being  received ;   not  from  any 

want  of  industry  or  talent,  but  because  there  is  no  similar 
case  to  be  found  in  the  entries  or  books ;  and  it  is  a  most 
extraordinary  thing  that  no  case  should  have  been  found, 
where  such  a  plea  has  been  admitted  or  rejected.     But 
if  we  are  of  opinion,  on  the  reason  of  the  thing,  that  the 
plea  should  be  admitted,  we  shall  not  reject  it,  merely 
because  there  is  no  authority  to  support  it.     The  court 
is  not  bound  by  established  forms:    It  is  very  much 
governed  by  them,  but  if  we  find  facts  sufficient  to  sup- 
port our  opinion,  it  is  not  necessary  that  it  should  be  also 
supported  by  authorities.     In  fVaters  v.  Ogden  (a),  this 
objection  was  made  \   it  is  not,  therefore,  a  new  objec- 
tion.    It  is  observable  that,  in  that  case,  it  was  admitted 
by  Mr.  Bewer^  on  the  part  of  the  plaintiff,  that  where 
there  are  two  debts  of  the  same  degree,  and  an  action  is 
brought  for  one  of  them,  the  executor  may  give  a  pre- 
ference to  the  other,  by  imparlances,  and  pleading  dila- 
tory pleas  to  the  first  action,  and,  in  the  mean  time,  con- 
fessing judgment  for  the  second  demand.     Following  the 
reasoning  of  the  court  In  that  case,  and  being  of  opinion 
that  the  facts  furnish  the  defendant  with  a  legal  defence, 
we  are  of  opinion  that  this  plea  may  be  put  upon  the 
record.     It  has  been  objected  that  the  defendant  might 
have  applied  for  time  to  plead,  till  the  first  action  was 
decided,  and  that  then  he  would  have  had  no  difiicultj 
in  pleading  to  the  second  action :    Without  enquiring 
whether  he  could  have  applied  for  time,  it  is  sufficient 
for  our  decision,  that  it  would  have  been  discretionary  in 
.  the  court,  and  an  indulgence  to  the  defendant,  to  have 
granted  it.     We  think,  therefore,  that  there  should  be 

Judgment  for  the  defendant. 

(a)  Doug.  4^2. 
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The  KINO  V.  The  sheriff  of  Kent,  in  a  cause  of  Wecln«sdat, 

READ  V.  HAYWARD.  ""*  *^- 


M.  R.  Serjt.  Best^  on  a  former  day  in  this  term,  obtained  ^^here  the 

a  rule  nisi  to  set  aside  an  attachment  which  had  issued  ruled  I'o^rcturn"^ 

against  the  slieritF  of  Kent^  for  not  returning  a  writ  of  **'"^»  ^^^e  nocice 

J       .     J      J  u-  u  u    1   •         J   •       i-^-  *o  « he  plain liff 

capias  ad  respondendum^  which  had  issued  in  this  cause  on   that  ihe  writ  was 

23d  Aprily   1814.     The  affidavit  of  the  sheriffs  clerk  J?^;»  and  that  the 
'^  .  defendant  was  ia 

Stated  that  the  sheriff  was  ruled  trt  return  the  writ  on  custody;  the 

the  Uthof  >«^,  but  that  after  diUgent  search  he  was  Cejfo^eS 

unable  to  find  the  same,  and  that  before  the  expiration  ■*  if  'he  sheriff 

of  the  rule,  he  gave  notice  to  the  plaintiff's  attorney  of  corpKi  "Tnd  i^he* 

this  circumsiance,  and  that  the  defendant  was  in  his  ^^'^^'^  set  aside  aa 

^^'(^chmeot  issued 
custody  by  virtue  of  process  issued  out  of  the  King*s  against  the  sheriff 

Bench  \  notwithstanding  which,  the  plaintiff  had  moved  I?**  "®?  retorning 
for  and  obtained  an  attachment  against  the  sheriff. 

Mr.  Serjt.  Vaughan  now  shewed  cause  against  the  rule, 
and  contended  that  the  plaintiff  had  only  followed  the 
regular  course  in  moving  for  the  attachment,  and  that  he 
would  have  been  guilty  of  neglect  if  he  had  not  so  pro- 
ceeded 'j  for  he  could  not  have  ruled  the  sheriff  to  bring 
in  the  body,  till  either  the  writ  was  returned,  or  till  he 
had  obtained  a  certificate  from  the  custos  brevium  that  the 
writ  was  not  returned. 

Mr.  Serjt.  Besty  contrh^  said  the  question  was,  whether 
the  sheriff  had  done  all  that  lay  in  his  power.  He  had 
gii^en  notice  that  the  writ  was  lost,  and  that  the  defend- 
ant was  in  custody,  and  had  thereby  waived  the  necessity 
of  the  plaintiff^s  obtaining  a  certificate  from  the  custos 
brivium ;  the  plaintiff,  therefore,  should  have  ruled  the 
sheriff  to  bring  in  the  body.  No  injustice  would  accrue 
from  this  attachment  being  set  a^ide^  because  the  plaintiff 
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1814-  could  still  go  on  against  the  defendant >  who  was  in 

0.  Lord   Chief  Justice    Gibbs. — ^The    question  is,  not 

Th«  JJ*^        whether  the  plaintiff  might  or  might  not  have  ruled  the 

sheriff  to  bring  in  the  body,  without  the  writ  having 
been  actually  returned,  but  whether,  under  all  the  cir> 
cumstances,  there  were  any  ground  for  this  attachment. 
Without)  therefore,  deciding  the  first  question,  I  think 
this  attachment  should  be  set  aside.  The  sheri£F  had 
actually  executed  the  writ,  and  was  desirous  of  returning 
it>  but  was  prevented  from  so  doing  by  its  having  been 
lost.  He  gave  notice  to  the  plaintiff  of  that  circumstance^ 
and  also  that  the  defendant  was  in  custody.  The  plaintiff 
might  then  have  proceeded  as  if  the  sheriff  had  returned 
cipi  corpuSf  and  had  actually  brought  in  the  body. 
Pir  Curiam f 

Rule  absolute* 


END  OV  TRINITY  TKRM, 
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Memorandtim. 

^kis  term,  John  Bernard  Bosanqueti  of  Lineokf  s^Inn^ 
was  called  to  the  degree  of  serjeant  at  laV,  and  gave 
^  with  this  motto, 


*'  Antiquam  exquirife  tnatrem!^ 


Ot.i. 
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1814.  JORDAN  V.  BELL. 


on  ay,        .  .  jyjj^^  Sent.  Pell  moved  for  leave  to  issue  a  distriftgas  t 
The  court  will  ■'  ^        .         ** 

not  grant  a  dis-    compel  the  appearance  of  the  defendant  in  this  cause,  o 

trtngas  to  com-    ^^  affidavit  which  stated  that  he  was  out  of  the  kingdom 
pel  an  appear-  ^ 

ance,  on  the        and  therefore  could  not  be  served  with  process.    Th< 
§efendant1«ou^t    ff^^*^^  ^^  which  he  rested  his  application  was,  that  un- 
of  the  kingdom,    less  the  court  permitted  the  plaintiff  to  adopt  thb  me 

of  compelling  an  appearance/  as  if  the  defendant 
actually  in  the  kingdom,  the  plaintiff^ would  be  compell 
to  proceed  to  outlawry,  ^^d  would  thereby  necessarily  i 
cur  great  additional  expence. 

Lord  Chief  Justice  Gibbs. — So  where  a  party  procee- 
by  latitaty  or  quo  minus^  the  proceedings  are  attended  wi     ^th 
exp^nce.  This  is  not  a  case  within  the  act. — Per  Curia     ^^ 

Rule  refused  (  .^et), 

(a)  Vid.  ante  20?. 


CHARLES   GRF.ENWOOD  and    HUGH    HAMMERSLEY,   exe- 

Tucsday,  Nov, 8.       cutors  of  THOMAS  H  A mmerslby,  v,  john, lord  bishop 

of  LONDON  and  george  pawson,  clerk. 

A,  the  incum-  This  was  a  quan  itnpedity  and  the  declaration  stated.  That 
and  owner  of  3ie  ^^^  Robert  Greenway^  in  his  life-time,  was  seized  as  of  fee 

advowson,  agrees  and  right  of  the  advowson  of  the  church  oiBradwelljuxla 
with  B.  for  the ,  ^  -^ 

sale  of  the  advowson,  and  for  the  immediate  resignation  of  the  living ;  and  acoDrd- 
ingly  tenders  his  resignation  to  the  bishop,  who  refuses  to  accept  it. — Another  af^ree- 
ment  is  then  entered  into  between  the  same  panics,  for  the  sale  of  the  advowson  ooty» 
without  any  contract  for  the  resignation,  and  at  the  same  time,  by  a  separate  agreement, 
A.  grants  a  lease  of  the  tithes  and  profits  to  B.  for  9Q  years,  if  A.  should  so  long  liye; 
iin£r  which  lease  jB.  receives  the  pro6tb  till  A.\  death.— On- ^.*s  death,  the  crown 
presents  for  that  turn  only  by  reason  of  simony. — ^The  incumbent  presented  by  the 
crown  die^,  whereupon  £.  claims  the  right  to  present. — It  is  objected  by  A*%  netr* 
that  the  second  contract  for  the  sale  of  the  advowson,  and  the  lease  of  the- tithes  of  the 
same  date,  beinp  for  the  purpose  of  carrying  the  former  simoniacal  contract  into  effect, 
was  also  simoniacal  and  voia. — Held,  that,  whether  the  second  agreement  were  sioMV 
niacal  or  not,  the  illesaJity,  if  any,  extended  to  the  next  presentation  only ;  and  that, 
therefore,  the  crown  having  presented  for  one  turn,  B.  had  a  good  title  to  the  advow- 
son, and  had  a  right  to  present  on  the  present  vacancy. 


If^ 
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are,  in  the  county  of  Essex ^  as  in  gross  by  itself,  and  on 
rlie  llth  of  May  1771  presented  George  Pawson,  clerkf 
snow  deceased,  who  was  inducted  thereto :— -That  the  said 
JR.  Greennvay  continuing  so  seized  of  the  said  advowson, 
-rlie  said  church  became  vacant  by  the  cession  of  the  said 
G.  Pawson,  whereupon  the  said  G.  Pawson,  not  having 
xYx^  right  of  presenting  ta  the  same,  but  by  usurping  upon 
^^Iie  said  R.  Greenway,  presented  one  Henry  Herring,  who 
"vi^as  inducted  to  the  same: — That  afterwards  the  said 
oliurch  again  became  vacant  by  the  death  of  the  said 
JFI,  Herring,  whereupon  the  said  G.  Panvson,  since  de- 
creased, not  having  the  right  of  presenting  to  the  same, 
but  by  again  usurping  upon  the  said  R.  Greenway,  offered 
Umself  to  the  then  Bishop  of  London,  and  was  inducted: 
——That  the  said  church  being  so  full  of  the  said  G. 
Pawson,  and  the  said  R.  Greenway  being  so  seized  of  the 
said  advowson,  the  said  R,  Greenway  died  on  the  1st  of 
jfanuary  1 780 ;  at  whose  death  the  advowson  descended 
to  one  John  Greenway,  as  brother  and  heir  of  R*  Green-* 
nvay : — ^That  the  said  J.  Greenway  died  on  the  day  and 
^ear  last  aforesaid,  seizedjof  the  said  advowson,  wher^ 
\xpon  the  said  advowson  descended  to  Martha  Greenway^ 
sls  sister  and  heir  of  J,  Greenway : — ^That  she,  being  so 
seized  thereof,  on  the  Si-th  of  January  1784,  by  deed 
granted  the  said  advowson  to  one  Albany  Wallis,  his  heirs 
an4  assigns  for  ever : — ^That  the  said  Many  Wallis,  being 
seized  of  the  said  advowson  by  virtue  of  that  grant,  on 
the  Hth  of  January  1792,  by  deed  granted  the  said  ad- 
vowson to  one  Henry  Bate  Du^ey,  now  Sir  Henry  Bate 
Dudley,  Baronet,  his  heirs  and  assigns  for  ever :— -That 
the  said  H.  B.  Dudley,  being  seized  of  the  said  advowsoi^ 
by  virtue  of  the  said  last  mentioned  grant,  on  the  1 8th  of 
January  1794,  by  deed  granted  it  to  one  Thomas  Skinner^ 
the  said  Thomas  Hammerslty,  and  one  Donald  Cameron^ 
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their  hein  and  assigns  for  ever : — ^Tliat  diey  b^g  seized 
thereof  by- virtue  of  the  said  last  mentioned  gran^  the 
said  Z>.  Cameron  on  the  1st  of  FAruary  1794  died ;  where- 
upon the  said  7*.  SUnner  and  T.  Hamtnersley  became  seized 
of  the  said  advowson  in  gross: — ^That  they  beiAg  so 
seized  thereof,  the  said  church,  on  the  Slst  of  December 
1797f  became  void  by  the  death  of  the  said  G.  Pawsmt, 
whereupon  the  king,  claiming  title  in  the  said  church  for 
that  turn  only,  by  reason  of  simony,  presented  to  the  said 
churchj  as  being  vacant,  one  yohn  Gamble  as  his  clerk, 
who  was  thereupon  inducted  thereto: — ^That  the  said 
church  being  so  full  of  the  said  Jobn  Gambk^  and  the 
said  T.  Stinner  and  T*  Hammersley  being  so  seized  of  the 
said  advowson,  the  said  T»  Skinner y  on  the  1st  of  Janueuj 
1 803|  di^  (  whereby  the  said  T.  Hammersley  became,  and 
from  thence  until  and  ^t  the  time  of  his  death  was,  solely 
seized  of  the  said  advowson : — ^That  he  being  so  seized 
thereof,  the  said  church,  afterwards  and  in  his  life-time,  ~ 
viz.  on  the  27th  of  July  1811,  became  void  by  the  death 
of  the  said  J.  Gamble;  whereupon  it  belonged  to  the  sud 
T.  Hammersley  to  nominate  a  fit  person  to  the  said  church, 
but  that  the  defendants  unjustly  hindered  the  said  7*. 
Hammersley  from  the  same : — ^That  the  said  T,  Hammersley 
in  his  life-time,  viz.  on  the  \st  of  August  1812,  by  his 
last  will  and  testament,  appointed  the  plaintifis  his  exe- 
cutors, and  afterwards,  and  after  the  death  of  the  said 
y.  Gamble^  and  while  the  said  church  was  vacant,  viz.  on 
the  25th  of  October  1812,  died  so  seized  of  th^  sa^d  ad* 
vowson : — That  upon  his  death  the  plaintifis  proved  his 
will,  whereupon  it  belonged,  and  still  belongs  to  thep, 
as  executors,  to  nominate  a  fit  person  to  the  said  churchy 
but  that  the  defendants  unjustly  hindered  them  from  the 
same,  to  the  damage  of  the  plaimifis,  as  executors,  of 
i^lOOO. 
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The  bishopj  by  his  plea,  alleged  that  he  neither  had,  1814.  ^' 

nor  claimed  to  havej  any  thing  in  the  said  church  or  ad* 


vowson,  except  the  admission)  institution,  and  induction  ^^ 

of  parsons  to  the  said  churchy  and  other  the  matters    ThcOdiop^if 
'vrhich  belonged  to  him  as  ordinary  of  the  said  church.  ^ 

The  defendant  G.  Pavfson  pleaded  two  pleas ;  Jlrst, — 
"Xliat  one  Thomas  Stinner  and  the  said  Thomas  Hammersky^ 
om  the  i^idahce  of  the  said  church  by  the  death  of  the  said 
€S.  Pawson  the  elder9  viz.  oii  the  2d  of  yanuarj  17989  pre- 
sented one  H.B.  Dudley  to  be  inducted  to  the  same: — ^That 
die  sSdd  12.  Greenway^  in  his  life-time,  i^s  seized  of  the 
adTOwson  In  trust  only  for  the  said  G.  Pawson^  deceased^ 
lais  heirs  and  assigns ;  and  that  the  said  John  Greenway 
and  Martha  Greenway^  during  their  respective  lives,  till 
tlie  grant  of  the  said  advowson  by  the  said  Martha  in  the 
declaration  mentioned,  were  also  seized  of  the  said  ad-< 
"vowson  in  trust  only  for  the  said  G.  Pawson ^  deceased^ 
liis  h^irs  and  assigns : — ^That  the  said  G.  Pawson^  de-^ 
ceased)  being  so  interested  therein,  an^  being,  at  the 
^several  times  hereinafter  mentioned,  parson  imparsonee 
^^  the  said  church,  on  the  22d  of  February  1 78 1,  it  was  by 
^m  agreement  in  writing,  made  between  the  said  G.PawsoAy 
^deceased,  of  the  one  part,  and  the  said  H.  B.  Dudley  of 
the  other  part,  corruptly,  simoniacally,  and  unlawfiilly, 
and  against  the  form  of  the  statute  in  such  case  made  and 
provided,  agreed,  *'  That  the  said  6.  Pawson,  deceased^ 
**  in  consideration  of  the  sum  of  £S150  to  be  paid  as 
*^  therein  mentioned,  should  sell  and  make  a  good  title^ 
<<  and  convey  and  assure  to  the  said  H,  B.  JPudley  and  hh 
**  heirs,  or  to  whom  he  or  they  should  direct,  within  one 
**  monthy  the  said  advowson^  with  the  j^ebe  and  other 
**  landsf  tithes,  profits,  privileges,  benefits,  rights  of  pa« 
^  tronage  and  presentation^  with  their  apptutengncesi 
^  which  then  were  of  the  yearly  value  of  £lOO.  Hs.  9d.z 
^  That  the  said  G.  P0wiMijdecea0ed>  diould  immediatelyf 
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ldl4.  *^  ^J  r^ig»«tion  or  otherwbe,  vacate  the  said  rectoiy^ 

*^  and  present  the  said  H.  B.  Dudley  thereto,  and  pay  alt 
^^  e'Xpences  thereof,  and  should  allow  to  the  said  7£*  B. 
'^limdlm^        ^*  D«i/Ay  such  sums  as  should  be  secured  for  dilapidations^ 

'*  and  that  the  said  H>  B.  Dudley  should  be  entitled  to 
the  produce  of  the  said  rectory  from  the  29th  of  5^ 
temberth&ti  last:" — ^That  in  pursuance  and  in  farther* 
ance  of  the  said  corrupt  agreement,  the  said  G.  Pawson^ 
deceased,  on  the  1st  oi  March  1781,  unlawfully  offered ' 
his  ri^ignatioo  of  the  said  rectory  to  J^obert,  then  Bishop 
of  London^  which  resignation  the  said  bishop  refased  to 
accept ;  whereupon,  to  attain  the  end  of  the  said  corfupt 
agreement,  on  the  6  th  of  jtpril  1781,  by  another  agree- 
ment in  writing,  reciting,  ^^  That  the  said  H.  B.  Dudley 
'*  had  agreed  with  the  said  G.  Pawson,  deceased,  for  the 
^'  purchase  of  the  perpetual  advowson  of  the  rectory  of 
'*  Bradwellf  for  the  sum  of  <£80(X),  and  had  accordingly: 
'*  paid  the  sum  of  «£2500  in  part  thereof; — the  said 
'^  H,  B.  Dudley  did  thereby  agree  to  pay  the  residue  of 
^^  the  said  sum  of  <£80()0  at  the  end  of  two  years,  and  the 
^*  said  G.  Pawsgn,  deceased^  in  consideration  thereof,  did 
promise  and  agree  with  the  said  H.  B.  Dudley^  to  sell 
and  make  out  a  good  title  to,  and  well  and  effectually 
^*  convey  and  assure  to  the  said  H.  B.  Dudley  and  his 
^*  heirs,  or  to  whom  he  or  they  should  direct,  within  the 
'^  space  of  one  month,  the  said  advowson,  with  the  glebe 
''  and  other  lands,  tithes,  profits,  privileges,  and  ^benefits, 
^'  rights  of  patronage  and  presentation,  with  their  appur- 
^'  tensmces,  which  then  were  of  the  yearly  value  of  X700. 
^  14^r.  6d. ;  and  would  allow  to  the  said  H.  B.  Dudley  the 
^  sum  of  JCSO  for  dilapidations ;  the  said  H.  B,  Dudley  to 
''  be  entitled  to  the  profits  of  the  said  rectory  from  the 
*<  29th  oi September  then  last:^— That  on  the  10th  oiJpril 
l7$l9  in  consideration   of  the  several  premi^ies  above 
stated^  by  a  certain  other  agreement  in  writing,  it  was 
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farther  agreed/ ^^  That  the  said  G»  Pawson^  deceased,  i814, 

•'  should  demise  and  let  to  the  said  H.  B,  Dudley  all  the  >-*v^ 

*•  tithes,  great  and  small,  with  the  glebe  lands  and  other    ^^"^^^^^^ 
*•  lands  and  profits  to  the  said  rectory  belonging,  to  hold    The  Bishop  of 
^'  from  Michaelmas  then  last  for  the  term  of  99  years,  if 
^^he  the  said  G.  Pawson  should  so  long  live,  at  the 
'*  yearly  rent  of  a  pepper  com ;  and  the  said  G.  Pawson^ 
<<  deceased,  did  thereby  engage  to  execute  a  lease  with 
'<  proper  covenants  and  autl^rities  to  the  sdidH.B.Dud" 
'*  Ay,  or  to  whom  he  should  appoint,  for  the  recovery  of 
**  the  tithes  and  profits."   By  virtue  of  all  which  premises, 
the  said  H.  B.  Dudley ^  on  the  said  10th  of  April  1781, 
entered  into  possession  t>f  the  tithes,  with  the  glebe  and 
other  lands  to  the  said  rectory  belonging,  and  received 
the  profits  thereof  from  thence,  until  the  death  of  the 
said  G.  Pawson: — That  the  said  grant  in  the  said  de- 
claration mentioned  to  be  made  by  the  said  Martha 
Creentuay  to  the  said  Albany  Wallis^  his  heirs  and  assigns, 
'^rasmade  in  trust  only  for  the  said  H.  B.  Dudley ,  his 
Iieirs  and  assigns,  and  was  so  made  with  the  privity  of  the 
said  H.  B.  Dudley^  in  furtherance  of  the  said  corrupt 
agreements,  and  to  confirm  and  establish  the  same,  and 
^o  attain  the  end  thereof  as  much  as  might  be ;  whereby, 
smd  by  force  of  the  statute  in  that  case  made  and  prb- 
"vided,  the  same  was  and  is  void  in  law,  and  nothing 
passed  thereby  : — ^That  the  said  G.  Pawson  died,  as  in  the 
declaration  mentioned,  leaving  the  said  G.  Pawson ^  the 
defendant,  his  eldest  son  and  heir  at  law;  whereupon 
the  interest  of  tbe  said  G.  Pawson^  deceased,  in  the  said 
advowson,  descended  and  came  to  the  said  G.  Pawson, 
the  defendant. 

The  second  plea  omitted  to  state  the  agreement  of  the 
22d  of  February  1781,  and  the  tender  of  resignation  by  G. 
Pawion  the  elder  \ — ^in  every  other  respect  it  was  similar 
to  the  first  plea. 
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S&J4.        •    ^^  plaintifi?  replied  to  the  bishop's  disclaimer,  by 
^^'^  prsying  judgment  and  a  writ  to  the  bishop.    To  the  de- 

■^^s  vs(ff  ^^ytf^  AC^ 

^,  fendant  Paw$orfs  pleas  they  demurred  generally,  and  he 

The  Bishop  of   joined  in  demurrer.    This  case  was  arraed  first  in  Emsbtr 
London.        •*         ,         .      *-.«-«       /•       ,        ,  .    .^         ,  m« 
term  last,  by  Mr.  oerjt.  Bist  tor  the  plamtios,  and  Bilr. 

Serjt.  Lens  for  the  defendant  G.  Parson;  and  again  in 
Trinity  term,  by  the  Solicitor  General  for  the  plaintifi,  and 
Mr.  Serjt.  Vaughan  for  the  .defendant. 

It  was  premised  by  the  counsel  on  the  part  of  the 
plaintifisy  that  the  facts  for  the  consideration  of  the  court, 
as  they  appeared  on  the  face  of  the  pleadings,  were,  that 
an  agreement  had  been  entered  into  between  Sir  JET.  B* 
Dudley  and  G.  Pawson  the  elder,  who  was  then  incumbent 
and  owner  of  the  advowson,  for  the  sale  and  resignation 
of  it ;  that  on  Panvson^s  resignation,  the  Bishop  ofLendm 
refused  to  admit  Dudley,  on  the  ground  that  the  contract 
was  simoniacal ;  that  in  consequence  of  that  refusal,  tad 
in  order  to  carry  the  former  agreement  as  far  as  possiUe 
into  effect,  another  agreement  was  entered  into  between 
the  same  parties  for  the  sale  of  the  advowson,  but  without 
any  contract  for  the  resignation ;  that  on  the  death  of 
\  G.Pdtvson  the  elder,  the  crown  had  presented  for  the 

first  turn,  by  reason  of  'the  alleged  simony,  after  which, 
Dudley  claimed  as  legal  owner  of  the  advowson.  The 
question  upon  these  facts  was,  whether  the  plaintifii 
were  entitled  to  present  to  the  vacant  living,  or  whe- 
ther, in  consequence  of  the  simoniacal  contract  of  the 
2Sd  of  February  1781,  Dudley  had  forfeited  the  advow«i 
son,  and  also  the  second  deed  of  the  6th  of  April  1781 
were  absolutely  void;  in  which  case,  the  advowson 
would  pass  to  the  defendant  Pawson^  as  son  and  heir  to 
the  person  who  made  that  contract. — It  was  imposdUe, 
they  said,  not  to  feel  the  injustice  of  the  defendant  PavmH 
attempting  to  get  possession  of  the  living,  by  taking  ad- 
vantage of  the  supposed  illegality  to  which  his  fiuher  bad 
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been  SI  party.    But  as  tlie  law  would  not  yield  to  feelings 
oF  that  kindj  it  would  be  necessary  for  them  to  shew  that^ 
neither  by  the  common  law  nor  by  statute,  could  these 
I^eas  be  supported ;  and  that  Sir  /f.  B,  Dudley  had  re- 
ceived all  the  punishment  which  the  law  couid  inflict 
il>C3n  him>  viz.  the  loss  of  one  presentation.    There  was 
'ic>tiiing,  they  said,  in  the  statutes,  whkh  would  make  the 
toed  absolutely  void:  So  far  from  it,  the  stat.  31  Eliz. 
€•   «(a},  and  18  Ann.  si,  2.  c.  12  (i),  both  declared  what 


C«)  The  Iburth  section,  which  chiefly  relates  to  other  matter, 
Aclndcs  thus :  '^  And  fbrthe  avoiding  of  simony,  and  corruption, 
Ba  pietentations,  collations,  and  donations,  of  and  to  benefices, 
dignities,  prebends,  and  other  livings  and  promoiions  ecclesias- 
%ieal«  and  in  admissions^  ihstitutions^  and  inductions  to  the 

The  fifUi  section  enacts,  "  That  if  any  person  or  persons,  bodies 
fiolitic  and  corporate,  shall  at  any  time,  for  any  sum  of  money, 
veward,  gift,  profit,  or  benefit,  directly  or  indirectly,  or  for  or  by 
season  of  any  promise,  agreement,  grant,  bond,  covenant,  or 
^>ther  assurances  of  or  for  any  sum  ormoney,  reward.  Sec.  pre- 
sent or  collate  anv  person  to  any  benefice  with  cure  of  souls,  dig- 
nity, prebend,  or  living  ecclesiastical,  or  give  or  bestow  the  same 
for  or  in  respect  of  any  such  corrupt  cause  or  consideration  ^  that 
then  every  such  presentation,  collation,  gift,  and  bestowing,  and 
<vety  admission,  institution,  investiture,  and  induction  there- 
upoOf  shall  be  utterly  void,  frustrate,  and  of  none  effect  in  law ; 
'    and  that  it  shall  be  lawful  for  the  queen's  majesty,  her  heirs  and 
''    SDCoestors,  to  present,  collate  unto,  or  give  or  bestow,  every  such 
^    benefice,  &c.  for  that  one  time  or  term  only ; — and  that  every 
person  that  shall  give  or  take  any  such  reward  or  promise  thereof, 
iliall  forfeit  double  the  value  of  one  year's  profit  of  such  benefice, 
'    kc. ; — and  any  person  so  corruptly  taking,  procuring,  seeking,  or 
\    ffioepting  any  such  benefice,  dec.  shall  be  disabled  to  have  or  en- 
joy the  tame.*' 

(^)  The  second  section  of  that  statute  enacts,  "  That  if  any 
P^non  shall  for  any  sum  of  money,  reward,  &c.  or  for  or  by 
r^eaaon  of  any  promise,  agreement,  grant,  bond,  covenant,  or 
^ther  assurance  thereof,  directly  or  indirectly,  in  his  own  name, 
^r  that  of  any  other  person,  take,  procure,  or  accept  the  next 
Avoidance  of,  or  presentation  to,  any  oenefice,  &c.,  and  shall  be 
l^^eaented  or  collated  thereupon,  every  such  presentation  or  col- 
lation, and  every  admission  to  the  same,  shall  be  void  ;  and  such 
^ttreement  shall  be  tleemed  a  simoniacal  contract ;  and  that  it 
^Eall  be  lawful  for  the  queen's  majesty,  her  heirs  and  successors, 
"^O  present  or  collate  unto,  or  give  or  bestoiv,  every  such  bc- 
^^ende,  &c.  for  that  one  time  or  turn  only ; — and  the  person  so 
^^«>mlptIy  taking,  procuring,  or  accepting  any  such  benetfce,  &c., 
^liall  liom  thenceforth  be  disabled  to  tt\)Oj  the  same,  and  shall 
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1614.  ^^  consequences  of  simony  specifically  should  be^  viz* 

that  the  crown  should  present  **/or  thai  turn  only;  **  and  the 
legislature  had  made  use  of  that  express  term  to  shew  that 

The  Bishop  of    jj^g  ^g^t  presentation  only  should  be  forfeited.     But  not- 
Loiiion.  .  .  ... 

withstanding  that  restriction  in  the  statutes^  it  would  per- 
haps be  contended,  that  this  agreement  was  Toid  at 
common  law.     There  were,  however,  strong  authoritiesy 
for  saying  that  simony  was  no  offence  at  common  hiw* 
[Mr.  J.  Heath.   Neither  is  adultery  an  offence  at  common 
law ;  but  it  is  contra  bonos  mores ^  and  on  that  account^ 
would  vitiate  any  c:ontract  of  which  it  formed  a  part.] 
There  were  other  authorities,  they  admitted,  of  great 
weight  the  other  way;   and  these  contradictions  were 
reconciled  by  Lord  Chief  Justice  De  Grey  in  Barritt  v. 
GIM  {a\  where  he  said  that  simony,  as  such,  was  not 
known  to  the  common  law ;  though  corrupt  presentation 
was.     [Lord  C.  J.  Gihhs. — ^By  that  he  meant  that  what  is 
now  called   simony  was  known   to  the  common   law^ 
though  not  by  that  name.]    Still,  thaft  only  meant  the 
contract  for  the  next  presentation ;  but  such  a  contract^ 
they  contended,  did  not  avoid  all  the  other  parts  of  the 
deed. — ^I'his  species  of  property  might  as  well  be  the 
subject  of  bargain  and  sale,  except  as  far  as  regarded  the 
next  presentation,  as  any  other  commodity.    If  any  one 
were  to  buy  an  estate  or  manor  to  which  there  should  be 
an  advowson  appendant,  and  should  contract  for  the  re- 
signation of  the  living,  such  latter  contract  would  be  voidy 
because  it  would  be  contrary  to  the  policy  of  the  church 
establishment,  but  it  would  not  -vitiate  the  sale  of  the 
estate. — Inthecasjeof  the  Bishop  of  Lincdnv,  Wolforstan^\ 


•*  be  subject  to  any  punishment,  prescribed  by  the  laws 

**  tical,  as  if  sueh  corrupt  agreement  had  been  made  after  such  bo^ 

*^  mefice,  &c.  had  become  vacant." 

(o)  2  Bl.  105S.  (Jb)  3  But.  1504. 
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the  reporter  stated  the  court  to  have  been  clear  that  a  is  14. 

grant  of  a  nexfpresentatioD,-  or  of  an  advowson,  made 
after  the  church  had  actually  fallen  vacant,  was  a  void 
gi^uit.     But  in  Barret  v.  Ciuiii  as  reported  in  B/acistone,    Th^  Bishop  of 
Xiord  C.  J.  De  Grey  confined  the  forfeiture  to  the  pre- 
sent vacancy!  iand  observed  that  it  was  an  inaccuracy 
in  the  reporter  of  the  Bishop  of  Lincoln*s  case^  to  say 
tbat  the  grant  of  the  adVowson  was  absolutely  void. — 
[Lord  Chief  Justice  Gibbs. — No  doubt  but  the  grant  of 
the  advowson  was  valid,  though  the  living  were  vacantj 
and  the  question  in  that  case  was  only  whether  the  va- 
cant turn  passed  \  and  I  take  It  that  by  the  sale  oYan  ad- 
'VQWSony  while  the  church  is  vacant,  the  next  presenta- 
tion does  not  pass ;  for  if  the  owner  pf  an  advowson  die 
*vfa&e  the  church  is  vacant,  the  next  presentation  goes  to 
"the  executor,  and  not  to  the  heir.   The  present  question 
AS,  whether  there  be  confessedly  a  mixture  of  legal  with 
filegal  contracts  in  this  transaction,  which  cannot  be  se- 
parated.— The  case  of  Barrett  v.  Glnbb  is  also  reported  in 
GwillinCs  edition   of  Bacon's  abridgment,  tit.   simony, 
p.  185,  and  Lord  Chief  Justice  De  Grey  there  makes 
use  of  expressions;  which  very  much  countenance  what 
will  be  contended  for  by  the  other  side :  viz.  that  the 
nmoniacal  part  of  this  contract  vitiates  the  whole,] — 
The  report  of  the  case  in  Blachtoniy  they  contended, 
was  more  likely  to  be  correct,  because  he  was  one  of  the 
judges  who  decided  it,  and  he  was  also  cotmsel  in  the 
case  of  the  Bishop  of  Lincoln  v.  Wolforstan.    According 
to  Blaclitonej  then,  the  judgment  of  Lord  Chief  Justice 
De  Grey  was  exactly  in  favour  of  the  plaintififs ;  for  in 
that  judgment  it  was  laid  down,  that  what  should  or 
should  not  be  simony  depended  on  the  Slst  of  Elizabeth^ 
c.  6,  which  had  defined  it  to  be  ^'  a  corrupt  agreement 
to  present ;"  and  that  no  conveyance  of  an  advowson 
could  be  affected  by  that  act  except  as  to  the  immediate 
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presentation.  This  was  no  anomaly  in  the  law  of  £%* 
land^  for  according  to  gene{al  principles^  all  deeds  which 
were  partly  illegal)  were  void  only  quoad  thzt  part.  There 
was  a  distinction  in  this  respect  between  a  deed  void  at 
common  law  and  by  statute.  In  Finer's  Abridgment^  tit. 
Faits(E.zJ)f  it  was  said  that  a  bond  void  in  part  <*  by  statute 
law''  was  void  in  Uto^  ,but  that  **  it  common  law/'  it  was 
good  as  to  the  legal  partj  and  void  as  to  the  illeg^  ;  ftr 
which  position  Norton  v*  Simmes(a)  Was  cited.  They 
admitted  that,  if  one  part  of  the  deed  would  not  stand 
without  the  other,  the  whole  would  be  void ;  i)ut  there 
was  no  such  diffi^culty  in  the  present  case.  If  this  had 
been  an  action  for  the  purchase  money,  the  answer 
would  have  been,  that  the  consideration  being  partly  void^ 
no  part  of  it  could  be  recovered ;  because  the  court  could 
not  distinguish  the  good  from  the  bad.  But  in  the  pre* 
sent  case,  that  distinction  might  be  made;  the  cout 
might  enforce  that  which  wau;Qod ;  that  which  was  il* 
legal  ha4  been  already  lost.  Dudley  was  to  give  a  sum  oT 
money  for  the  advowson,  in  consideration  of  which,  tht 
owner  agreed  to  do  that  which  was  lawful,  and  also  some-* 
thing  which  was  illegal,  and  which,  therefore,  Dudkj 
could  not  enforce ;  but  there  was  no  illegal  consideration 
moving  from  Dudley  in  respect  of  the  advowson.  Sup* 
pose  a  party,  on  the  same  instrument,  had  granted  die 
advowson,  and  had  also  covenanted  to  resign  immediately^ 
even  there,  they  contended,  the  grant  would  have  been 
good,  though  the  other  part  of  the  instrument  would 
have  been  void.  In  Pigofs  csLseCbJ,  it  was  unanimously 
agreed  that,  if  some  of  the  covenants  of  an  indenture^  or 
of  the  conditions  of  a  bond,  be  against  law,  and  some 
good  and  lawful,  the  covenants  or  conditions  which  are 
against  law  are  void  «i  initio,  and  the  others  stand  good. 
[Lord  Chief  Justice  GMs. — You  admit  that  the  legal 
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part  is  so  complicated  with  the  illegal,  that  if  the  ques- 
don  were  for  the  recovery  of  the  consideration  money, 
you  would  not  be  entitled  :  Suppose  the  conveyance  had 
been  executed  and  delivered  to  the  purchaser,  but  the 
consideration  money  had  not  been  paid ;  and  the  first 
presentation  being  forfeited,  the  crown  had  presented : 
yon  contend  that  the  purchaser  would  have  had  a  right 
^o  all  the  subsequent  presentations.     In  that  case,  what 
^^ould  have  become  of  the  purchase  money,  for  the  con- 
sideration would  have  been  good  for  part  and  bad  for  the 
^^lole  ?]  That,  however,  was  not  the  present  question  5  the 
Question  was,  whether,  if  a  man  sold  two  things,  one  of 
^^hich  he  had  a  right  to  sell,  and  the  other  not,  the  ille- 
gality of  the  one  would  prevent  him  from  selling  the  other. 
*Iliey  had  been  arguing  this  question,  they  said,  as  if  there 
l^ad  been  but  one  deed,  for  the  second  agreement  was 
that  on  which  the  case  must  stand  or  fall.     It  never 
could  be  contended  that,  because  the  first  contractji  which 
Iiad  not  been  carried  into  effect,  was  illegal,  the  second 
agreement,  unless  that  were  also  illegal,  could  be  affected 
by  the  former,  which  had  been   abandoned.     If  two 
parties  entered  into  an  agreement  which  would  be  usiui* 
oos,  what  would  prevent  them  from  relinquishing  it,  and 
entering  into  another,  for  the  purpose  of  carrying  the 
former  agreement,  as  far  as  possible,  into  effect;  pro- 
dded the  second  agreement  were  not  also  usurious  ?   So 
in  the  present  case,  the  parties,  finding  that  their  first 
agreement  was  illegal,  had  entered  into  a  second  con- 
tract, keeping  clear  of  the  former  illegality,  but  coming 
as  near  the  intent  of  the  first  contract  as  they  could. 
With  respect  to  the  lease  of  the  tithes,  they  contended 
that  siniony  consisted  in  the  purchase  of  the  incumbency; 
of  the  ofiice  of  the  church,  not  of  its  profits;  in  giving 
a  flom  of  money  to  be  let  in  to  perform  the  functions  of 
die  church,  not  to  receive  the  produce  of  it ;  and  that. 
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xaU.         before  the  statute  of  Blizaiiiif  there  was  nothing  to  prd« 

""^^^^^      '    vent  a  man  from  parting  with  his  tithes  for  a  sum  of 

V.  money,  any  more  than  he  might  have  sold  a  rent  re- 

'^L^d^^  ®^    served.    But  even  supposing  that  lease  to  be  bad,  it  was 

a  separate  agreement,  and  perfectly  distinct  from  the  con- 
tract for  the  sale  of  the  advowson.  No  authority,  they 
said,  could  be  adduced  against  their  argument,  and  the 
court  would  certainly  not  be  inclined  to  carry  the  punish- 
ment for  this  illegality  beyond  what  the  law  strictly  re- 
quired. It  might  be  said  that  this  was  not  to  be  con- 
sidered in  the  light  of  a  punishment  by  the  crown,  but 
that  it  was  an  objection  by  the  heir-at-law  to  fulfil  the 
'  illegal  contract  entered  into  by  his  father.  But  if  his 
father  could  not  have  supported  this  plea,  neither  c6uld 
his  heir,  who  stood  in  his  place.  This  was  not  like 
the  case  of  a  conveyance  of  lands,  of  which  posses- 
sion had  not  been  given :  Dudley  had  received  the  ut- 
most possession  of  the  living,  that  an  incorporeal  heredi- 
,tament  was  capable  of;  indeed  a  quare  impedit  implied 
possession,  and  was  a  possessory  action.  They  therefore 
concluded  that  the  pleas  were  bad,  and  that  the  plaintifi, 
.  consequently,  were  entitled  to  judgment. 

On  the  part  of  the  defendant  G.  Pawson^  Mr.  SerjL ' 
Lens  and  Mr.  Serjt.  Vaughan  observed,  that  as  to  the 
hardship  of  the  case,  it  was  but  just  that  tKe  person  who 
attempted  to  defeat  the  law  should  himself  be  defeated, 
by  losing  his  object,  and  the  consideration  money  by 
which  that  object  was  to  be  attained.  It  was  quite  clear, 
they  said,  that  simony  was  an  offence  at  common  law,  so  as 
to  render  void  all  acts  done  to  give  effect  to  it.  For  this 
they  cited  Cp.  Lit.  17.  *.  ^^&t  come  de  advowson^  It  is 
there  laid  down  ^'  that  a  man  cannot  say  that  he  is 
*'  seized  thereof  in  dominico  suo  de  ftodo^  whereby  it  ap- 
'*  peareth  how  the  common  law  doth  detest  simony> 
^*  and  all  corrupt  barg<un$  for  presentations,  &c.     And 
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^  that  is  the  reason  that  guardian  in  socage  shaU  not 
**  present  to  an  advowson,  because  he  can  take  nothing 
^^  for  it,  and  byconsequence^he  cannot  account  for  it."  So 
Cro.  Char.  353.  36 1^  and  Hobart  165,  et  seq.  As  to  the  ob- 
jection, that  the  statute  oi  Elizabeth  did  not  expressly  men- 
tion the  word  simony,  that  circumstance,  they  said,  was 
perfectly  explained  in  Burn^s  Ecclesiastical  Law  C^i^;  and 
tiie  mistake  on  that  point  had  arisen  &om  the  preamble 
^o  the  fifth  section  having  been  inserted  in  the  wrong 
places   viz.  at  the  end  of  the  fourth  section,  instead 
of  the  beginning  of  the  fifth.    That  statute,  therefore, 
did  recognize  simony  as  an  offence,  and,  in  furtherance 
of  the  common  law,  had  imposed  a  temporal  punishment 
to  prevent  it*     That  punishment,  they  contended,  did 
not  consist  merely  in  the  forfeiture  of  the  next  presenta- 
tion :  That  was  the  immediate  consequence  imposed  by 
the  statute,  but  it  did  not  therefore  follow  that  the  whole 
contract  was  not  void*     The  case  Cited  from  Burrow^  sup- 

r 

posing  Mr.  J.  Blackstottis  animadversion  on  the  report 
to  be  correct,  was  not  applicable  to  the  present.  All  that 
it  was  necessary  to  attend  to  in  that  case  was,  that  the 
church  being  void,  the  next  presentation  did  not  pass 
by  the  sale  of  the  advowson.     But  when  an  agreement 


1614. 


Grecitwood 

V. 

The  Bishop  of 
London. 


(fl)  3d  vol.  tit.  simony,  p.  351.—**  Almost  all  the  authors  who 
••  have  treated  of  this  subject,  and  even  the  learned  judges,  in  de- 
"  livering  their  resolutions  in  cases  of  simony,  have  asserted  that 
•'  there  is  no  word  of  simony  in  this  act,  and  from  thence  a  con- 
**  elusion  had  been  drawn  in  favour  of  the  ecclesiastical  jurisdic- 
•*  tioD^  that  the  temporal  courts  have  nothinglo  do  with  simony, 
**  as  such,  or  to  define  what  shall  be  deemed  simony  and  what 
"  not,  but  only  to  take  cognizance  of  the  particular  corrupt  con- 
••  tracts  therein  specified.  Which  consequence,  although  deduci- 
*•  blc  perhaps  from  other  premises,  yet  dolh  not  follow  from  the 
•^  aforesaid  observaiion ;  for  it  is  pla'n,  here  is  the  word  simony, 
**  and  ihc  mistake  scemeth  to  have  hippened  from  this  short  pre- 
^*  amble  being  inadvertently  primed  at  the  end  jf  the  foregoing 
**  section,  treating  iniirely  of  a  different  subject,  so  as  tO/ltave  been 
^  orerlooked  by  the  first  person  who  made  the  obbervatiou,  whom 
^  Others  have  followed  without  examinatioa.** 
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1814.         ^^  ^  purchase  involved  an  illegal  consideration,  or  if  tt 
had  for  its  object  to  mix  up  the  legal  with  the  iDegal 


9^  part  of  it^  it  must  always  be  bad,  whether  there  were 

The  Bishop  of   a  vacancy  or  a  plenarty  of  the  church.    In  the  present 

case,  if  there  had  been  simply  a  sale  of  the  advowson, 
without  an  express  stipulation  for  the  next  presentation, 
the  contract  would  have  been  good :  But  there  was  that 
express  stipulation^  and  in  Walker  v.  Hammersley  (a)^  it 
was  decided  that  the  sale  of  an  advowson,  with  a  covenant 
to  present^  was  a  simoniacal  contract.  The  two  parts  of 
the  agreement  being  thus  blended  and  incorporated  widi 
I  each  other,  the  whole  contract  was  tainted  with  the  ille* 
gality.  In  Pigo^  case,  which  had  been  cited  as  in  favour 
^  of  the  nlaintifis,  a  distinction  was  taken,  among  others, 
^  between  a  deed  of  which  the  several  clauses  were  ab* 
solute  and  distinct,  and  where  the  clauses,  though  several, 
had  a  dependency  on  each  other.  The  case  of  Barrett 
V.  GlMf  as  reported  in  GwillirrCs  edition  of  Bacbn,  had 
set  this  subject  in  its  true  light.  Lord  C.  J.  De  Gnj 
there  said,  that  a  honifide  purchase  of  an  advowson  was 
good,  at  what  time  soever  it  was  made,  and  that  a  corrupt 
purchase,  whensoever  made,  was  bad.  It  had  beat 
contended  that  the  court  might  separate  the  legal  frooi 
the  illegal  part  of  the  agreement,  and  that  there  was  no 
illegal  consideration  moving  from  Dudley  to  Pawson :  But 
one  intire  consideration  had  been  given  for  the  whole ; 
how  then  was  it  possible  to  say  how  much  had  been  {[ivtn 
9  for  the  advowson,  and  how  much  wa^  applicable  to  the 
next  presentation  ?  In  Fetherstone  v.  Hutchinson  (b)^  which' 
was  an  action  of  assumpsit  on  a  special  agreement,  the 
court  held  that  the  consideration,  which  consisted  of  two 
parts,  the  one  legal  and  the  other  illegal,  was  void  for  the 
-  '  -  —  -■  -  .     .    -  -  -- 

(«)  3  Let'.  115,  and  Skinner,  gO,  S.  C.        (i')  Qro.  Eli%.  IQ9; 
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Ivlible.  The  case  of  If orUn  v.  Simmes  was  in  fiivour  of  the 
idefeodants,  since,  as  they  contended,  the  present. contract 
^ras  madevoid  by  the  operation  of  the  statutes;    This 
had  been  >aompBred  to  the  case  of  usuryj  but  they  con* 
fended  that  in  that  case»  if. the  second  agreement! were 
used  as  a  shift  to  carry  into  effect  the  former  usurious 
contract,  the  law  would  never' allow  a  person,  to  recover 
even  his  legal  interest^  but  the  whole  agreement  would 
tie  void*  It  was  nbt>  therefcone^  sufficient  to  ihew  that,  the 
'  aecond  agreement  was  in  itself  valid,- without  also  shewing 
that  the  first  was  legal ;  since  the  lease  of  the  .tithes<  was 
only  a  subterfuge  to  introduce,  in  sabstance^  the  identi-* 
eal  thing  that  was  intended  to  be  done  by  the  first  jagree- 
ment,  though  differently  in  point  of  fotm.    The  lessee 
of  the  tithes  would  be  as  completely  in  the  ropeipt  of 
the  profits,  as  if  he  had  been  actually  presented  10  the 
Uving,  and  this  was  in  fact,  admitted  by  the  demi^er. 
h  had  been  conceded  that  ata  action  could  not  have  been 
su(qported  f or  the  consideration  moneys  neither,  for  th'e 
same  reason,  could  this  agreement  bdl  uphetdb    ; 

The  Solicitor  General  and  Jdr;  Sitt)t,  Best.^ .  in  reply,  re-^ 
capitulated  the  grounds  of  tiieir  foriher  argument.  With 
respect  to  the  case  of  Walker  v.  Hammerslejy  they  con* 
tended  that  it  was  quite  inapplicafaie,  for  in  that  casey  the 
church  being  consideretl  as  void  while  filled  by  usurpa- 
tioDj  the  contract  waS|  in  reality^  for  the  ne2;t  presenta- 
tion. 

.   The  court  took  time  for  deliberation  on  this  ca^e^  till 
tjie  present  term,  and  on  this  day,  judgment  was  delivered 

Lord  Chief  Justice  G|BBS. — This  is  a  quare  impejit, 

lirought  by  the  piaintifis  ag<unst  the  bishop  of  JUndcn 

and  George  Paivson^  clerk,  for  disturbing  them  in  their 

right  of  presentation  to  the  church  of  BradweU' juxta 

fttaref  in  tile  county  of  lines!!  /  and,  tlie  question  before 

VOL.  Z.  Z 
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•1814.         ^  ^^^  vpc>n;  a  dtmairer  ta  the  pleas  oftht  id^fendmt 
'''^^^    .      Ar«UM^;Wriie  case  has  been  twice  verjabif^rgii^ 
v.  it  itlU  be  tuffflcientfor  me  to  state  generaU^f  the  siTtwrance 

'^Im^jT  ^^  ^^  *^  pleadmgs,  as  they  give  rise  to  the  point  upott 

lirkich  our  judgment  will  tBm^-^The  pkdntifik  daim 
the  presentation  in  ^estioni  as  executors  of  Tiemas  Hma*^ 
mersley^  who  died  after  the  present  racancy  had  takati 
plac^: — ^They  deduce  the  legal  title  to  thjs  advowaon 
from  e^t  Robert Greenway^vrho  in  l^Tl  (nresented C^vfjpr' 
Pmtfsof^  deceased^  to  the  church : — ^They  state,  that  upoa 
the  vacancy  by  the  cession  of  Georgi  Pawson,  he  the  said 
George  Pawsm  presented  Hemry  Herring  by  usurpatioo 
upon  the  said  Rokert  Greemvajy  and  thit  upon  anotbcr 
vacancy  by  the  death  of  Herrings  Pawsou  prctsented  hiia^ 
self  by  a  like  tisurpationj  and  that  whilst  the  said  Paws^m 
Was  incumbent)  the  advowson  descended  from  Rotmrft 
Greemvaj  to  his  brother  y^bn  Greenway^  and  afterwards 
from  John  to  his  sister  Murthei  G^eenway  :^-r*That  in 
IfSi,  Marfhd  Greenway  conveyed  it  to  ABany  WedBs  ami 
his  heirs ;  in  1  ^9%  Wallis  conveyed  it  to  Sir  H.  B.  Dudl^ 
and  his  heirs,  and  in  1794,  Sir  H.  B.  Dudley  conveyed  it 
ta  Skinnery  Hammersleyf  and  Cameron,  and  their  heirs  t-rr- 
That  in  the  same  lastmendoned  year  Cameron  died :—- ^ 
That  in  1797,  the  church  bfcame  vacant  by  the  death  of 
Pawson,  the  then  incumbenti  whereupon  the  crown^ 
claiming  title  to  it  for  that  turn  only,  by  reason  of  simony^ 
presented  John  Gamble: — ^That  Skinner  afterwards  died, 
whereupon  Hammersley  became  sole  seized  of  the  ad- 
vowson  in  fee: — ^That  in/AMniM/rj/iy'slifetime,  the  churdt 
again  became  vacant  by  the  death  of  the  said  John  Gam* 
ble  :-^That  during  this  vacancy  Hamrnersley  died,  leaving 
the  phintifisexecutors  of  his  will,  to  whom  the  right  oi 
presenting  for  the  present  turn  belonged,  and  that  the 
defendants  disturbed  them  in  it. — ^The  defendfuit  Ara^- 
sM  impeaches  the  conveyance  from  M^nrtha  Greemvay  t» 
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WMisf  as  slmooiacal^  aiid  therefore  void: — ^H^  alleges 
th^f  the  said  Rsiert^  J^i  ^^d  Martha  Greinway  were 
respectively  seized  of  the  said  advowsooi  as  trustees  only^ 
iox  the  said  G$org€  Pawson  deceased  :-^That  iu  1781 
the  said  George  Pawson  deceased,  being  seized  of  the; 
equitable  estate  of  the  advowson  in  fee^  and  being  al90 
ineuB^^t  of  the  churchj  entered  into  a  contraj:t  with 
Sir  H*  B.  Dudley  for  the  sale  of  the  advowson  to  him  in 
fcft»  which  contiract  was  in  some  of  its  stipulations  siqioi 
aincal,.  said  therefore  illegal  and  void; — ^That  in  {nir4 
spMice  of  the  said  simoniacal  cootracti  th^  said  cotivey-^ 
9liC9  from  Martha  Greenway  to  WatHs  in  1784  iitm  made 
Iqrihe  direction  of  the  said  G.  Pmwsm%  ia  trust  for  the 
stM  Shr  JL  £•  Dudley^  and  was  for  the  aanoe  reason  iUe* 
gfX  and  wholly  voidw — ^The  plainttfis  deny,  tlmt  this  coo^ 
cncit  was  simoniacali  and  they  insist  further  thaty  eyen  if 
k*  were  so,  the  ob|)ection  goes  only  to  the  next  presenta- 
tion ;  that  the  forfeit  has  been  paid  by  the  presentation  of 
QeHi^le  by  the  crown>  on  the  first  avoidance  which  felly 
fUid  that  the  conveyance  stands  good  for  the  residue«-rt- 
I  shall  take  this  last  question  first,  assuming  that  tbe  con- 
tFact  was  simoniacaltand  that  the  conveyance  to  WaUii  was 
mmie  in  furtherance  of  k ;  because^  if  this  be  determined  in 
^ifiQ^T  of  the  plaintiffs,  it  will  be  unnecessary  to  consider 
the  other  :•— Upon  this  part  of  the  case>  it  should  be  ob- 
served that  we  are  nOt  called  upon  to  decide,  whether 
tbe  contract  itself  could  be  in  any  degree  inforced,which 
would  be  a  very  different  question ;  but  whether  a  con- 
▼fsyance  made  in  etecution  of  it  can  be  supported  to  ax^, 
iund  what  extent. — ^The   statutes  against  simony  apply 
only  to  the  presentation  corruptly  procured,  or  intended 
f«  be  procured,  and  the  offence  of  simony  at  the  common 
teWf  (admitting  it  to  have  been  an  offence)  can  be  carried 
Ho  farther. — ^The  presottatioa  thus  corruptly  procured 
^  trafficked  for  is  forfeited  to  the  erowji,  and  certain 
.  imakaes  and  disahilitief  are  inflicted  on  the  offendetti. 

z  ^ 
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1614.  7^  statutes  contain  no  express  provision  for  avoiding 

^^''^^  simoniacal  conveyances,  but  there  can  be  no  doubt  that 

V.  the  conveyance  even  of  an  advowson  m  fee,  which  in  it«     • 

*^LPiido°^        *^^^  '*  l^g^iU  5f  it  be  made  for  the  purpose  of  carrying  a   j 

simoniacal  contract  into  execution,  is  void  as  to  so  much  ^ 
.  as  goes  to  effect  that  purpose }  and,  if  the  sound  part.= 
cannot  be  separated  from  the  corrupt,  is  void  altogether.^ 
It  is  not|  as  in  the  case  of  usury  and  some  others,  avoids 
by  the  positive  and  inflexible  enactment  of  the  statute, 
left  to  the  operation  of  the  common  law,  which  will 
ject  the  illegal  part,  and  leave  the  rest  untouched,  if  thejr 
can  fairly  be  separated.    The  question,  therefore,  is 
whether  such  separation  can  be  made  in  the  preseat 
case :— -The  conveyance  to  WMs^  upon  which  this  ques- 
tion arises,  purports  to  carry  the  whole  advowson,'  in» 
eluding  the  next  presentation.   The  contract,  in  further- 
ance of  which  this  conveyance  was  made^  is  assumed  to 
be  simoniacal  \  but  thb  charge  of  simony  can  be  ap|>lied 
to  themext  presentation  only.     A  vacancy  has  tsdcea 
-place,  and  the  crown  has  thereupon  presented  under  the 
•statute ;  because  the  conveyance  to  Wallis  was,  on  the 
same  assumption,  considered  to  be  so  far  void;    but  here 
•tlie  simoniacal  part  of  the  transaction  «nded.    Up  to  this 
point,  the  conveyance  made  in  furtherance  of  the  sinio- 
•niacal  stipulation  has  been  treated  as  ineffectual ;  but  the 
-remaining  interest  which  passes  by  it  stands  clear  of  this 
objection,  and  may,  as  we  think,  be  fairly  separated  from 
•  the  objectionable  part :— It  is  true  that,  by  the  contract, 
.  one  entire  consideration  is  to  be  paid  for  the  whole  ad- 
vowson, and  we  cannot  say  how  much  should  be  referred 
to  the  legal,  and  how  much  to  the  illegal  part  of  the 
'  transaction;  but  we  are  sure  that  our  decision  supports 
;  so  much  only  of  the  conveyance,  as  applies  to  the  legal 
'  part.    The  rest  has  been  dealt  with  as  illegal,  and  the 
r  crown  has  taken  the  forfeiture.    No  decided  case  has 
.i^n  dtcd  which'liears  ilirectly  upon  the  point  in  qne^- 
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«ioii;  but  certain  expresstoos  of  Lord  Chief  JusticeD^  1814. 

'Critj,  in  the  case  of  Barrett  v.  OhiU,  as  it  is  reported     Grekitwoop 

in  the  latter  editions  of  Baeotfs  abridgment,  tit.  Simony^  A*  y- 

liave  been  selected  and  relied  upon,  as  shewing  that         Londoil! 

ivhere  simony  enters  into  any  part  of  the  contract^  the 

whole  conveyance  made  in  pursuance  of  it  is  void :: — 

There  certainly  are  passages  in  that  report  which,  taken 

by  themselves,  seem  to  countenance  this  opinion  ;  but  it 

is  to  be  observed  that  the  question  then  before  the  court 

was  confined  to  the  next  presentation  only;  that  no  such 

doctrine  is  to  be  found  in  the  report  of  the  same  case  by 

Mr.  Justice  B/acistone^  who  joined  in  the  judgment,  and 

therefore  it  is  very  probable  that  the  expressions  relied 

upon  are  inaccurately  reported,  or  may  perhaps  have 

been  used  with  reference  only  to  the  next  presentation, 

apon  which  alone  the  court  had  to  decide.     Be  this  as 

it  may,  we  certainly  cannot  be  gutJed  by  so  loose  an 

authority,  when  the  reasoning  of  the  case  leads  us  to  a 

different  conclusion.  Our  opinion  being  in  favour  of  the 

plaintiffs  upon  this  point,  tlie  question,  whether  the  con* 

tract  were  or  were  not  simoniacal,  becomes  immaterial  on 

tbe  present  record,  and  therefore  there  must  be 

Judgment  for  the  plaintiffs* 


VTA  UGH  and  others,  administrators  of  PHILLIPS,  v.  ^^ 

BUSSELL. 

J  HIS  action  was  brought  by  the  administrators  of  E.  Inabondcon- 

J'UI/ips,  on  a  bond  which  had  been  given  by  the  defendant  il'*ihc%yment 

to  the  intestate,  conditioned  ^  for  the  payment  to  the  **  of  one  hun- 

**  intestate  of  one  hundred  pounds,  by  six  equal  payments,  «  by  instalments, 

^  viz.  the  sum  of  £l6.  13/.  W.  each  year,  until  the  fiiU  "  ^»"  '*^^/"^^ 

'  "  sum  of  one 

"  pounds  be  paid  ;**  the  word  hundred  having  been  omitted  in  the  second  place 
yfhtn  it  occurred  in  the  condition  : — Held,  that  the.  insertion  oflt  bj  a  stranger  was  an 
immaterial  alteration,  and  did  not  avoid  the  instrument* 
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^  sum  of  Wi  pmmds  should  be  paki«"    The  word  iu9h 

ired  had  been  omitted  after  the  latter  word  mt  in 

the  condition^  and  had  been  interlined  by  a  straigei 

to  the  faxstrumenti  after   the    execution  of   it,   wtdl- 

out  the  prixdty  of  the  defendant.    The  jdaintiffi  hid 

been  nonsuited  in  a  former  action  on  this  bond,  on  dv 

grcinnd  that,  having  set  out  thecondition  in  the  oyer  wiA 

the  Woord  ^*  huniredi'*  there  was  a  variance  between  dn 

condition  and  the  oyer ;  ax^d  the  court,  after  hearing'^ 

question  ar|;ued|  refused  to  set  that  nonsuit  aside  (4) 

In  the  present  action,  the  plaintiffs  set  out  the  condElidi 

conformably  to  that  decision,  and  the  cause  was  tried  Ml- 

i$t^  Mr.  Justice  Dalhs^  at  the  last  assizes  for  the  ceimtj 

of  Gloucisiery  when  a  verdict  was  found  for  the  plaintift 

fifr*  Serjt.  Be$t  now  moved  that  this  verdict  should  bi 

let  aside  and  a  nonsuit  entered,  on  the  ground  that  tlM 

instrument  was  ma<le  ahogether  void  by  the  alteratioll 

tod  that,  therefore,  the  plaintiffs  could  in  no  shape  re 

cover  upon  it.     He  cited  PigcCs  case  (h)y  where  it  was  re 

solved  that  \riien  any  deed  is  altered  in  a  material  poiH 

by  the  plaintiff  himself,  or  by  any  stranger,  the  dee< 

becomes  void :— He  also  cited  Markham  v.  Gmast9n(f] 

to  the  same  point.  In  the  present  case,  he  said,  the  bond 

as  originally  made,  was  absurd  \  and  it  was  for  the  pur 

pose  of  giving  it  eflfect,  of  making  perfect  that  which  wa 

before  iipperfect,  that  the  alteration  had  been  made.  Th 

insertion,  therefore,  had  altered  the  nature  of  the  de 

feazance,  and  could  not,  consequently,  be  considered,  t 

immaterial.^   It  might  be  said  to  be  hard  that  a  b6iii 

should  thus  be  rendered  ineffectual  by  the  act  of  \ 

$tranger ;  but  it  was  the  duty  of  the  obligee  not  to  let  tb 

bond  get  into  the  hands  of  another  person. 


(d)  Vid.  ante,  p.  2l4.-<>)  11  Coke,  26.  (^).-t.(c)  Ct^  £1  (SM 


IN  Tiift  frrrr- 


TXAR  av  AYO.  III. 


^SIS 


Lord  Chief  Xft!ltice  Gibb«.<*^I  tfaiak  that  this  passajfe 
^royM  have  been  inteUigible  from  tkeconteaty  though  the 
aktnttioti  had  aever  been  made^  and  that  the  aiteratioti 
perfectly  immateriad.  If  the  sense  remain,  the  sadie 
the  dterarion  that  it  was  before,  the  alteration  is 
^Amaterial :  now  tt  is  clear  that^  leaiving  the  sentence  as 
it  originallf  stood,  the  meaning  was  that  the  instahnents 
ahoidd  be  paid  till  <£lOO  were  paid  f  for  that  suin  is  in 
^tbe  first  place  directed  to  be  paidy  and  then  thewoJtoi 
payment  is  prescribed.  The  legal  effect  of  the  bond, 
therefoie,  being  the  same  before  the  alteration' as  after. k, 
I  am  of  opinion  that  the  alteration  is  iiiunaterisd^  and 
hmng  been  made  by  a  stranger^  does  not  avoid  the  in* 
tmrneaL-^Pir  Curiam^ 

'        Rule  refused. 


]««. 


9. 

BesstiL. 


MiLits  v.  ROSE  and  od^rs. 

^Fhis  action  was  brought  for  obstructing  the  plaintiff^s 
l^orgeSy  on  a  certain  public  navigable  river. called  Rairtbam 
^fwrif  in  the  parish  Of  H^rfHhurch^  in  the  county  -^i 
^m»9  and  was  tried  bf  fore  Mr*  Justice  Li  fihnc^  at  tl\e 
Isst  assizes  at  Ghilmsfprd*    The  defence  set  op  wasj  th^t 
it  was  not  a  public  navigable  rtver,  but  was^  the  prop^r^ 
-^&C  the  defendants*    It  appeared  ijnat  it  was  an  inlet  of  the 
^ver  Tbamesy  and  that  the  tide  flowed  up  it  as  far  as  the 
^premises  belonging  to  the  defendants^  which  con^ist^'of 
two  wharfs  situated  at  a  place  cdiXtd.BxAridg^^    The  4?" 
iendants  rested  their  diiib  on  these  gjroundsi  that  tl^e 
-<reek  had  beeai  made  navigable  by  their  predecessotv^ 
^aad  was  kjept  in  a  navigable  state  by  means:  of  the  de- 
fendants' cleansing  it  \ — that  in  several  deeis^  by  whidi 


Tuesday,  Nov.  8. 

On  a  qnestion 
whether  a  creek 
be  a  public  navU 
j^ble  river  or  not, 
instances  of  per- 
sons going  up  it, 
for  the  purpose 
of  cutting  reeds, 
and  on  parties  of 
pleasure,  with- 
out the  consent 
of  the  person 
claiming  ez- 
duiiive  pro- 
perty in  the 
creek,  are  evi- 
dence sufficient 
for  the  jury  to 
presume  it  a  pob? 
lie  river. 
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1814*  ^^^  whaifs  now  in  their  possession  had  been  convoyed  to 
di£ferent  occupiers,  the  premises  went  by  ths.  name  of 
'^  iZo^ix&ifff  wharf  and  creek  ;*^   that  these  wharfs  were 

Ross.  i;]^  Quiy.  places  where  goods  were  accustomed  to.  be  laniled 

from  the  treek;  and  that  the  plaintiff  himself  had  been 
in  the  habit  of  paying  wharfage  to  the  defendants.  ^  On 
the  part  of  the  plaintiff,  who  did  not  claim  as  being, 
sessed  of  any  lands  or  tenements  abutting  on  the. 
but  on  the  ground  that  it  was  open  to  all  the  king's 
•jects  as 'a  navigable  river,  it  was  proved  that  there  wiecd 
instances,  though  few  in  number,  of  boats  going  up  the 
creek  without  the  permission  of  the  defendants ;  some  fbr 
the  purpose  of  cutting  reeds,  others  on  parties  of  pli 
On  this  evidence,  the  learned  judge^  without 
any  opinio^  on  the  one  side  or  the  other,  left  it  to  the  jury 
to  say  whether  this  were  a  public  navigable  creek,  or 
whether  it  must  be  considered  as  the  private  property  of 
the  defendants ;  observing,  however,  that,  as  the  mention 
of  the  premises  in  th6  deeds  was  not  a.  circumstance  of 
much  certainty,  the  chief  question  was  the  manner  in 
which  the  creek  had  been  used.  The  jury  found  a  verr 
diet  for  the  pUintiff. 

Mr.  Serjt.  Best  now  moved  for  a  rule  to  shew  cause  why 
thi^  verdict  should  not  be  set  aside,  and  a  nonsuit  eoterdi* 
6r  a  new  trial  g)ranted,on  the  ground  that  the  weight 
of 'the  evidence  was  in  favour  of  the  defendants*  TUs 
xase,  he  said,  was  to  be  tried  by  analogy  to  a-publii  ri^t 
of  way.  It  had  been  prov^  that  the  custom  was  fbr  the 
boats,'  which  went  up  the  creek,  to  load  and  unload  at  the 
defendants'  wharf;  they  must  therefore  be  considercdl  as 
inerely  going  to  the- premises  of  the  defendsmts,  and.  lor 
Uieir  benefit,  since  they  paid  fbr  the  permission  to  land 
•  their  goods.  The  few  instances  which  had  been  ad^tyyj 
on  thfe  part  of  the  plaintiff,  could  not  be  tsiken  to  otsu 
v^gh  tlip  general  usage. 


fK  THE  FIFTY-FIFTH  YZAR  OF  OBO.  IIT. 

Lord  Cluef  Justice  Gibbs. — ^Those  instances,  however 
few  in  number,  are  very  important  in  their  nature.  The 
going  up  for  the  purpose  of  cutting  reeds  was  a  very 
strong  act.  So  in  every  instance,  of  parties  going  up  for 
pleasure,  or  for  any  other  purpose,  the  defendants  were 
always  interested  in  supporting  their  own  exclusive  right, 
if  they  possessed  any  such  right. 

Mr«Serjt.i?«r/  then  suggested  that,  if  the  present  verdict 
were  to  be  suffered  to  stand,  the  defendants  would  be 
bound,  by  it,  and  would  be  precluded  from  asserting  their 
right  on  any  future  occasion.  The  Chief  Justice,  how- 
.ever,  observed  that  it  had  been  decided  many  years  ago 
in  this  court,  that  a  party  was  not  concluded  by  having 
9  verdict  against  him,  provided  he  could  bring  better 
evidence ;  but  that,  as  the  present  case  stood,  the  court 
saw  no  reason  for  sending  it  to  another  jury. — Pit 
Curiam^ 

Rule  refused* 
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HULTON  II.    EYRR.  a,      j       xt       -* 

Tuesday,  No?.  8. 

:MRf  Serjt.  Pell  moved  for  a  rule  to  shew  cause,  why  the  In  an  affidavit 
aefoidant  in  this  action  should  not  be  discharged  out  of  ^.''^on^^  ^^-^ 
the  custody  of  the  sheriff*  of  Nottingham^  on  the  ground  to  the  use  of  the 
that  the  affidavit  to  hold  to  bail  was  defective.    The  JS^nSaJ^^l^o 
a^davit  stated  the  defendant  to  be  indebted  to  the  plaintiff*,  state  that  it  wai 
/*  for  iponey  paid,  laid  out,  and  expended  by  the  plaintiff^  ^^^  <Ufendan// 
^*  to  and  for  the  use  of  the  defendant,''  without  adding  the 
usual  words,  ^^  and  at  bis  request,^*     The  principle,  he 
saidy  of  these  affidavits  was,  that  the  debt  must  always  be 
sworn  to  with  sufficient  positiveness ;  from  the  affidavit 
~  in  die  present  case,  the  defendant  could  only  be  supposed 
iy  infirifia  tQ  be  indebted  to  the  plai^tifi^.    {Mr.  Justite 


ai6 


CAIM  11^  M^tRABtif  A9  tESL^f 


ISU. 


V. 

Eyrb. 


ChamAre. — The  d^bt  must  cettaitily  ht  sn^nom  to  p^stif^; 
but  it  would  be  very  inconvenient  to  re<^ire  the  iime 
precision  in  an  affidavit  to  hold  to  bail,  as  in  a  declti1ltiOB*3 
Mr.  Serjt.  PeU  then  cited  Pfrbes  v.  iefwm(a\  vrhefe  the 
court  of  Kings  Bench  held  that  it  was  not  snfficieilt  tof^atte 
in  the  affidavit,  that  the  defendant  was  indebted  to  the 
plaintiff  for  goods  sold  and  deliveredf  withont  fiurther  al- 
leging that  they  weresold  hj  theplainttffto  the  difendanff  and 
Cathrffwv.Haggir  (^),  and  TaybriV,  Forbes  {e)^  in  which  tfait 
court  held,  that  it  was  not  enough  to  state  that  \3k4  gMds, 
were  sold  and  delivered  to  the  defendant^  without  saying  J||f 
the  plaintiff. — ^He  admitted  that  these  cases  were  not  es- 
actty  in  point ;  but  he  contended  that  they  were  sufi^ettt 
to  prove  that  the  plaintiff  must  shew  the  legal  obUgsdoii 
which  the  defendant  was  under  to  him. 

Lord  Chief  Justice  Gibbs. — The  ground  of  the  ob- 
jection in  the  cases  cited  was,  that  it  was  not  stated  U 
Hvhom  the  defendant  was  indebted : — ^The  affidavit  might 
have  been  perfectly  true,  and  yet  the  debt  might  have 
been  incurred  with  another  person.  In  the  present  case 
your  objection  is  that,  if  the  plaintiff  were  to  state  his 
cause  of  action  in  his  declaration,  as  he  has  done  in  his 
affidavit,  the  defendant  might  demur.  Would  not  this 
statement  have  been  sufficient  in  the  case  of  goods  sold 
and  delivered  ?  and  yet  there,  it  would  be  necessary  in  ^ 
dec/arstion  to  state  a  request  on  the  part  of  the  defeiidiilit. 
— In  an  action  for  money  had  and  received,  it  i»  stated  to 
be  received  to  the  use  of  the  plaintiff;  and  thoagfa  tkit 
depends  on  the  construction  ancl  legal  result  of  thie  tnm^ 
action,  yet  the  plaintiff  takes  upon  himself  to  ^wear  tUt 
the  money  was  received  for  his  use :  that  is  going  tmidi 
farther  than  in  the  present  instance.  Suppose  the  money 


■*-!- 
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"^^^ 
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liod  been  paid  bj  operation  of  law,  to  avoid  a  distress,  for  1814. 

example,  of  the  plaintiff's  goods,  for  the  arrears  of  the  u^'^'^^ 
defimdant's  taxes;  the  defendant  would  very  probably  _  9, 
have  «iren  desired  the  plaintiff  not  to  pay  it.  You  would 
not,  m  such  case,  require  a  man  with  a  tender  conscience 
ta  swear  that  the  money  had  been  paid  at  the  request  of 
the  defendant.  I  think  that  is  a  decisive  argument 
against  the  present  appUcatioQ.«*-t^/r  Cmfiam^ 

Rule  refiised  fa). 


f«>  In  a  came  of  BHsi  v.  Atkins^  in  this  cimrty  to  tht  present  ^^  where  the  af- 

icrra,  the  a6idavit  was  "  for  work  and  labour  at  ih€  d^ndanfs  (idavit  is  for  work 

*•  seroani,**  without  stating  "  at  the  request  of  the  defendant ;''  and  ^nd  labour,  at 

the  court  refused  Mr.  Seijt.  Bfti'i  motion  10  set  aside  the  fNDceed-  /j^^  defendant's 

incn,  considering  the  allegation^  **  oa  the  defendant's  aer\'ftBt>"  to  he  tervaut. 
mncient.^— See  the  next  case. 


SYMONS  V.  ANDREWS.  Thursday, 

Nov.  10. 

X  HB  defendant  in  this  action  had  been  arrested  on  the      An  affidavit  to 

following  affidavit : — ^  Philip  Symcns  of  ff^apping.  High-  j^g  «  ti,^,  ^^^ 

•*  street,  in   the  county  of  Middlesex,  master  mariner.  '*  defendant  is 

.  .  ,  '  ''indebted  to  the 

*^  maketh  oath  and  saith  that  WUltam  Andrews  is  now  <«  plaintiff  for    ' 

*^  justly  and  truly  indebted  unto  him  this  deponent,  in  i!  JJ^'mit'' ai^ 
*^  the  sum  of  <£68  and  upwards,  for  money  paid,  laid  out,  "  expended,  and 
■  f^  and  expended,  and  wages  due  to  him,  this  deponent,  *t.  th?pUinUfffor 

**  for  his  services,  as  master  and  commander,  on  board  of  "  bi»  »«'vicef  on 

'*  board  the  de- 
<*  the .  ship  LUtle  WiUiam%  whertrf  the  soid  William  An*  «  fendaut*b 

••  ireiws  is  an^wneri*  concluding  with  the  usual  negative  "  ^^'  **  ..i^ 

of  tender.  out  expressly 

Mr.  Swjt.  Lens  now  moyed  fhat  the  defendant  should  "^^^^  'jjjj  ^^"^ 
be  discharged  out  of  custodyi  on  entering  a  common  from  the.de« 
js^peiuraace,  on  the  ground  that  the  affidftvic  did  not 
^sUtie  the  debt  |o  b^s  due  from  the  defendant;  and  he 


AVPK£W»* 
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JSlf .  cited Perkis  v. Severn {a\  Caibraw  v.  Haggert})^  and ^ofm 

^^^"^^  ^^'  Forbes  (c),  to  shew  that,  in  an  action  for  goods  sold 

«.  and  delivered^  the  affidavit  must  state  that  the  goods 

were  sold  and  delivered  by  the  plaintiff' to  the  defendant. 
In  the  present  case,  it  might  be  very  true  that  wages 
were  due  to  the  plaintiff^  but  it  did  not  tppear  from 
whom  they  were  due. 

Lord  Chief  Justice  Gibbs. — ^I  see  no  objection  to  this 
affidavit-     The  allegation    *^  'whereof  the  said  JVUlkm 
**-  Andrews  is  an  ownet^*  is  very  material ;  for  as  he  is  thii^ 
owner,  it  is  d^ar  that  the  wages  were  due  from  him^ 
whereas  in  the  cases  cited,  there  was  nothing  to  shew 
whom  the  goods  had  been  delivered. 

Mr.Serjt.  Lens  then  withdrew  his  motion  (^. 


(fl)  7  East.  194. (/O  8  Ea$t,  106. ^(c)  1 1  Ea»L  31^* 

{jd)  See  the  la»i  caae^ 


Thursday^ 
Nov.  10. 


L£  FEUV^B  V.  LLOYD. 


yf  employs  B.  This  was  an  action  against  the  administrator  of  Jtl^ 
to  sell  P|>od»  for    £f  ^  ^^  ^  ^ill  of  exchange,  which  had  been  drawn 

him ;  C.  as  ff.  s  -^  '  °  .  ,  — .     -^^ 

broker,  procures  "  the  intestate,  under  the  followmg  circumstances.     Ttx^ 
clrSIJ^i'wrrfor  "^  plaintiff,  who  was  a  merchant  at  Southampton^  applied  t^ 
ihe  amount,  pay.  Messrs.  Maitland  znd  Co.  in  London  to  dispose  of  soiis^ 
Is  accepted  by  the  cotton  for  him,  which  the  latter  agreed  to  do,  and  aC- 

liiirchaser,  but      cordindy  employed  the  intestate,  as  their  broker,  to  sell 
dishonoured. —  ,  .    •  1    -Ktr  ■.r  •  i     j        -^ 

Hc/d,  that  C.  is    it.    A  purchaser  being  procured,  Messrs.  MmtiandwnAfi 

ar^ra'^^r  oHhc '  ^  *®  plaintiff,  informing  him  that  «  the  party  wottM 

bill. 
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«<  "^rake  tbe  cotton  at  20dL  ^  /(.,  to  be  paid  for  by  a  bill  18V&. 

^  mxi  two  months  from  the  time  of  the  arrival  of  the 


''    cotton  in  London!*    The  cotton  was  dehvered  to  the  it. 

^purchaser,  and  Llo;^^  the  intestate,  drew  a  b'dl  upon  him 
ioac  the  amountf  payable  to  the  plaintiff^  two  months  after 
rdate,  for  Value  -received  in  cotton.  The  bill  was  accepted 
by  tke  purchaser,  but  on  presentment  for  payment  was 
dishonoured,  and  the  present  action  was  brought^  in  con- 
sequence, against  the  administrator  of  the  drawer.  At 
the  trial  of  the  cause,  at  the  sittings  after  last  Trhi^ 
temiy  before  Lord  Chief  Justice  GiMx,  the  SdidUr^e^ 
wnrml^  on  the  part  of  the  defendant,  objected  that  the 
sctioii  could  not  be  maintained  as  between  the  plaintiff 
snd  defendant,  no  consideration  having  passed  from  the 
former  to.  the  latter.  The  jury,  however,  under  hlr 
lordship's  direction,  found  a  verdict  for  the  plaintiffl 

The   SoUcitOT'General  now  moved  that  this  verdict 
'^ould  be  set  aside,  and  a  new  trial  granted.     He  ad- 
'^tted   that,  as  to  third  persons,  the  intestate  would 
'^'^e  been  liable  ;  but  he  contended  that,  having  drawn 
^«  bill  merely  as  agent  for  the  payee,  from  whooi  he 
^^^d  received  no  value  for  it,  and  who  knew  that  he  was 
^^Ijr  acting  as  broker  in  the  transaction,  he  could  not, 
the  dishonour  of  the  bill,  be  made  responsible.    If  it 
been  a  bill  sent  to  the  pkintiff,  as  in  ordinary  case$, 
the  drawer's  security  added  to   that  of  the  ac- 
'S>tor,  the  drawer  would  have  been  liable  on  tl^e  default 
the^  acceptor  J  this,  however,  did- not  profess,  as  an 
General,  to  be  a  bill  on  wbich^there  was  to  be  the  secu- 
bpth  of  the  acceptor  and  the  drawer}  and  the  plain* 
r,  he  said)  would  certainly  have  had  no  right  to  de- 
^^^aod  ^ny  3uch  security  from  the  intestate*    In  all  trans- 
actions of  this  nature,  the  payment  by  bills  referred  only 
^o  the  security  of  the  acceptance* 

Xiord  Chief  Justice  Gxbbs. — My  opinion  at  the  trial 


Le  Fbuvu 
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lSt4.         ^^  thit,  as  the  bill  was  $ent  in  payments  all  the  parties 
to  it  were  liable^  as  in  the  ordinary  case  of  a  hill  of  ex- 
diange. '  I  considered  tfaat^-  however  imprudent  it  mi^t 
Li.«v0.         jjj^y^  hetn  in  Uojd  to  put  his  name  to  the  bill,  if  he  did 
not  intend  to  give  his  secnrity,  yet  that,  baying  done  so^ 
he  was  answeraUc  oh  the  acceptor's  defimlt.    The  trans-i 
mission  of  the  bill  to  the  plaintifi,  with  L/^s  name  txr 
it,  would  make  an  impressbn  on  the  plaintiff^  that  IB 
Uayd  were  a- solvent  peraon»  there  could  be  no  donbt  aft 
to  the  goodness  of  the  instrument^  and  that  there  was  not 
necessity  to  mcfuire  into  the  solvency  of  the  porcbaaer. 
It  is  a  bard  case  upon  the  reprosentatives  of  the  drawer^ 
9Jod  the  court  would  haye  every  disposition  to  assist  thcms 
but  I  think  it  is  impossible  that  they  coul(jl'get  pvec 
.difficulty.-^P^r  Curiam^ 

Rule 


Friday,  Nov.  1 1-  ^YNN  v.  BELLMAN,  clerk. 

The  court  will      Miu  Serjt.  Blossft  had,  on   a  former  day,  obt^ned  a 

change  tbeTcnue  ^^  ^^^  ^^  change  the  venue  in  this  action,  which  was  for 
in  a  penal  acuon,  ,  ,  .       .  .        .         ,  .. 

on  the  usual  affi-  certam  penalties  incurred  under  the  non-residence  acts', 

in  ""in  whe? ""    ^^  ^"^  ^^  ^'!^'  ^^  ^^  "^"^  affidavit, 

action.  Mr.  Serjt.  CopUy  now  shewed  cause  against  it,  on  the 

ground  that  there  was  no  authority  which  warranted  tUs 

application. 

Mr.  Seijt.  Bkstetf  c$fttri,  observed  that,  there  was  no 

reason  why  this  action  should  be  distinguished  firom  my 

other*     He  cited  Butitrfield  v.  Handle  {a\  wluch  was  an 

action  on  the  9  G«».  2.  c.  26,  and  though  no  panicidar 

clause  of  that  act  was  cited,  directing  the  action  to  be 

{a}i  Euit.  3Bb, 


Wynn 

9. 
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brought  in  the  county  where  the  cause  arose,  the  court  1814* 

gave  judgment  for  the  defendant  on  the  counts  for  those 

ofiences  which  were  committed  out  of  the  county  in 

which  the  venue  was  laid.     [Mr.  ].  Heati. — In  Bulkf^s      Bellman. 

N.  P.  195,  6,  it  is  said,  « that  the  stat.  21  Jac.  1.  c.  4, 

'  does  not  extend  to  any  offence  created  since  that  statute, 

'  but  that  any  subsequent  statut(^^  giving  a  penalty  in  any 

'  court  of  record,  is,  so  far,  a  repeal  of  the  stat.  21  Jac. 

'  However,  the  offence  must  be  laid  within  the  proper 

'  county.'] 

Lord  Chief  Justice  Gxbbs. — ^We  are  dbcussing  this 
point  as  a  matter  of  curiosity ;  for  the  defendant  moves 
CO  change  the  venue  into  the  county  in  which  the  cause 
of  action,  if  any,  arose.  Now,  if  the  case  be  within  the  2 1 
Jac.  l,by  carrying  it  into  the  right  county,  we  support 
the  action  against  him,  which  would  fall  to  the  ground  if 
it  were  not  carried  there.  If  it  be  not  within  that  statute, 
there  is  no  reason  why  it  should  not  be  carried  into  the 
proper  county,  like  any  other  action. — Per  Curiam, 

Rule  absolute  (/i). 


(ff)  By  stitute  31  Eliz.  c.  5,  s.2,  it  is  enacted,  '  that  in  any  de- 
'  clarattoii  or  information,  the  offence  against  any  penal  statute 
'  shall  not  be  laid  to  be  done  in  any  other  county,  but  where  the  con- 

*  tract  or  other  matter  alleged  to  oe  the  offence,  was  in  truth  done ; 
'  and  that  every  defendant  in  such  action  or  information  may  tra« 

*  verse,  and  allege  that  the  offence  was  not  committed  in  the  county 

*  where  it  is  alleged  ;  which  being  tried  for  the  defendant,  or  if  the 
'  plaintiff  be  thereupon  nonsuit,  that  then  the  plaintiff  shall  be 

*  oarred  in  that  action*.— In  an  action  of  Barber  v.  Tilson,  Jan. 
SI  9  1815,  K.  B.  at  Serjeant*!  Inn  Hall,  which  was  an  action  for 
penalties  alleged  to  have  been  incurred  under  the  pilot  act,  the 
▼enue  was  laid  in  Middlesex,  the  cause  of  action  having  arisen  in 
Keni.  It  was  objected,  on  the  authority  of  3 1  Eliz,,  that  the  ac- 
tion was  local :— The  plaintiff  contendea,  that  that  act  only  ap- 
plied to  offences  against  statutes  already  passed.  The  court,  now- 
erer,  held,  that  the  statute  of  Eliz,  was  still  in  full  force,  and  ap- 
plied to  statutes  passed  subsequently  to  it ;  and  they  accordingly  di- 
rected a  nonsuit  to  be  entered. 
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Tacfdty, 
Nor.  15. 

Notice  of  bail 
zivenon  the  lOlh 
!Vor. ;— on  the 
12th,  notice  that 
other  ba:l  would 
be  added,  who 
would  jiif  tify  on 
the  Idih :— On 
the  I4ih  the  lat^ 
ter  notice  coun- 
termanded, and 
notice  again 
given  of  the  oii- 
f^nalbail.   I'hey 
appearing  to  jus- 
tify on  the  16th, 
kAd  that  the  last 
notice  would  be 
suflkient,  if  no- 
tice of  juttifica- 
tioohad  been 
given. 


V.  MARSHALL. 


Mr.  Seijt.  Vaughan  opposed  the  justification  of  the  bail 
in  this  action,  on  the  ground  of  irregularity  in  the  notice. 
On  the  10th  of  November ^  notice  was  given  of  the  persons 
who  now  appeared  to  justify : — On  the  12th,  notice  was 
given  that  other  bail  would  be  added,  who  would  justify 
on  the  present  day,  the  Idth  : — On  the  14th,  the  second 
notice  was  countermanded,  and  a  third  notice  given  of  the 
persons  originally  put  in,  and  who  now  appeared.  H 
contended  that  this,  being,  in  fact,  but  one  day*s  notice; 
was  insufficient. 

Lord  Chief  Justice  Gibbs. — ^I  think  the  plaintiff 
had  time  enough.     The  notice  being  originally  of  xh 
bail,  his  attention  has  never  been  withdrawn  from  his  en — 
quiry  as  to  them ;  because  the  second  notice  was  onl; 
that  others  would  be  added,  and  would  justify  to-day. 

They  would  accordingly  have  been  permitted  to  justi 
but  it  appearing  that  there  had  been  no  notice  of  theS 
justification,  they  were  rejected. 


r* 
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1814. 

OGLE  V.  ATKINSON  suid  another.  j^'^^  f  J' 

-ITmis  was  an  action  of  trover  brou£:bt  to  recover  the  -^-cpn^'gns 

^  goods  to  B. 

vsLlue  of  a  quantity  of  hemp  and  flax,  deposited  by  the  abroad,  and  or* 
P^aintiflF  with  the  defendants,    as   warehousemen,  and  ^turD*^^*" 


they  refused  to  restore  to  him.    The  cause  was  which  he 
tri^cJ  before  the  late  Lord  Chief  Justice  M^Mtfield,  at  the  ghip,    Theie- 

^^^    •         after  Michaelmas  term  1 8 1 3,  at  GuildhaU,  when  a  J?"»  ^'K^  2  ^ 

.  .   .  livercd  to  S% 

lict  was  found  for  the  plaintiflT,  subject  to  the  opinion  of  captain,  B.  sut- 

court  upon  a  case,  which,  in  substance,  was  as  follows:  ^.VarwiMi/^ 

the  spring  of  the  year  1809,  th^  plaintiflT  consigned  A.'i  own  goode, 

*  I>«jrcel  of  wine  to  Messrs.  Smidt  and  Co.  at  Sigaf  for  sale  HverediojL 

^*^   imis  account  J  and  in  1810  he  directed  them  to  pur-  The  return  cargo 
~  .  ootititting  of 

>e  a  quantity  of  goods  for  him,  comprising  the  hemp  more  goods  thaa 

flax  in  question,  in  return.     In  j1/>ril  in  that  year,  Jh^'^^ijld 
plaintiff^  sent  a   ship  of  his  own  to  receive  the  to  B.,  B.  draws 
so  ordered ;  and  on  the  ship's  arrival  at  Riga,  the  differ^niShS 
^     :ain  received  them  from  Smidi  and  Co.  en  hcbalfoftht  be  sends  to  his 
■^      *'*^  5"^d  as  the  plaintiff's  own  goods,  which  Smidt  and  oflading  drawn 
'^^   stated  them  to  the  captain  to  be.     These  goods  not  >"  Wa^andde- 
^^**^g  suflicient  to  fill  the  ship,  Smidt  and  Co.  procured  in  caseof  J/s 
^^^^^  goods  to  be  shipped  on  freight.    The  captain,  by  [fti^^^j'^r 
^K^eement  with  the  plaintiflT,  (his  owner)  was  to  |iave  an  done  the  bill  of 

allo^irance  of  of  J  5  per  cent,  primage  upon  the  freight  1^^  ^^^^ 

.  ,  the  bills,  and  tnc 

^ul  of  lading  is  accordingly^  indorsed  to  C.     The  ship  arrives,  and  C  demands  th^ 

^^T^o,  as  indorsee  of  ihe  bill  of  lading ;  the  captain,  nowever,  refuses,  and  delivers 

^cin  to  A„  who  deposits  them  with  D.,  as  his  warehouseman.    D.  then  receives 

^^tice  from  B.  to  held  the  goods  for  B.  as  his  property,  in  consequence  of  which, 

D.  refuses  to  re-deliver  them  to  ^.— In  an  action  of  trover  by  A,  against  D  ^•-'Held 

1st,  that  2>.  was  not  estopped,  by  having  received  the  goods  as  the  warehouseman  «f 

if.,  from  setting  up  the  claim  of  a  third  perton  as  a  defence,  supposing  that  claim  so 

be  a  good  one : — Sdly,  thatii.,  having  rested  his  claim  on  the  sup|)osition  th»t  the  pro* 

pertv  had  vested  in  nim,  couldTnot,  if  he  failed  in  that  defence,  set  op  his  lien  on  the 

goods  for  freight: — But  3d]y  that,  though  the  ^^oods  might  have  been  delivered 

so  the  captain  on  condition  of  A.*s  accepting  the  bills,  yet  that>  as  no  such  condition 

was  imposed  at  the  time  of  the  delivery,  that  delivery  was  complete,  and  vested  the  pro* 

perij  absolutely  in  A» 

VOL.  I.  A  A 
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1814.  which  the  ship  should  earn  from  Russia,  which  was  to  be 

estimated  as  well  upon  the  plaintiff's  goods,  as  upon  those 

v.  which  were  actually  to  pay  freight.   On  the  latter  goods, 

Atkinson,     ^j^g  freight  was  at  the  rate  of  £  10  per  ton,  but  Smidt  and 

Co.  insisted  that  the  goods  received  for  the  plaintiff 
should  be  estimated'  at  £S  per  ton  only,  considering  that 
the  plaintiff  was  entitled  to  this  distinction. — Previously 
to  the  ship  leaving  Riga,  Stnidt  and  Co.  wrote  to  the 
plaintiff,  inclosing  him  the  invoices  of  the  goods,  and  ad« 
vising  him  that  the  ship  was  ready  to  sail  with  the  goods 
shipped  on  his,  the  plaintiff's,  account.  After  the  cap- 
tain had  received  the  goods  on  board,  Smidt  and  Co.  de« 
livered  to  him  a  bill  of  lading  for  his  signature,  with  a 
blank  for  the  name  of  the  consignee.  The  captain  at 
first  objected  to  sign  it  without  the  name  of  the  consignee^ 
but  at  length  complied,  on  receiving  an  assurance  from 
Smidt  and  Co.,  that  that  circumstance  was  of  no  con- 
sequenc.e,  as  the  goods  were  to  be  delivered  to  his  owner.  In 
a  letter  to  their  agent  in  London,  Smidt  and  Co.  stated 
that  they  should  make  out  Ogle's  bill  of  lading  to  ordera 
that  in  case  of  his  not  accepting  their  bills,  Messrs* 
''^  Ruckers,  merchants  in  London,  and  the  payees  of  the  bills* 

of  exchange,  might  become  possessors  of  it  \  and  they 
directed  their  agent  that,  in  case  their  bills,  amounting  to 
«£2500,  (being  the  excess  of  the  value  of  the  shipment  froai 
R^a,  above  the  proceeds  of  the  wine  which  had  been  sent 
by  the  plaintiff  to  Smidt  and  Co.)  should  not  be  accepted,  he 
would  otherwise  dispose  of  the  bills  of  lading,  and  let 
Messrs.  Ruckers  receive  the  goods  and  dispose  of  them.  Ac* 
cordingly,  before  the  ship  arrived,  the  agent  of  Smidt  and 
Co.  called  upon  the  plaintiff,  and  stated  that  his  prin* 
cipals  had  dravm  bills  upon  him,  the  plaintiff,  for  the 
amount  of  the  balance  due  to  them  j  which  bills  were  in 
the  hands  of  Messrs.  Ruckers,  and  which  the  agent  re- 
quested him  to  accept : — ^The  plaintiff,  however,  refused^ 
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and  the  |igeiit»  in  consequeiicey  indorsed  the  bill  of  lading 
to  Aessn.  Ruckers* — ^The  Tessel  arrived  in  Lmdm  in' 
Ajphmkr  1810;  but  before  anj  of  the  goods  were  de- 
lireredy  Messrs*  Ruckers  laid  claim  to  them,  as  indorsee^ 
of  .the  bill  of  lading ;  the  captain,  however,  refused  to 
deliver  the  goods  to  them,  and  handed  them  over  to  the 
plaintiff,  who  deposited  them  with  the  defendants,  as 
warehousemen,  upon  his  account.  The  defendlmts,  hav* 
ing  received  notice  from  Snudt  and  Co.  to  hold  the  goods 
on  their  account,  refused  to  deliver  them  to  the  plaintifi^ 
though  the  latter  had  tendered  the  defendants  their 
charges.  No  offer  had  been  made  to  pay  the  plaintiff^ 
his  freight,  as  owner  of  the  ship.  The  question  for  the 
opinion  of  the  court  was,  whether  the  plaintiff  were  en- 
tided  to  recover  from  the  defendants  the  value  of  the 
-go<xis  so  deposited  with  them  :•— If  he  were,  then  the 
present  verdict  was  to  stand;  if  not,  a  nonsuit  to  be 
entered* 

iSx.  Serjt.  Faugbafiy  for  the  plaintiff,  made  two  pre^ 
Kminary  points : — First j  that  from  the  relation  which 
subsutc^  between  the  plaintiff  and  the  defendants,  the 
latter  having  received  the  goods  from  the  former  as  hir 
warehousemen,  and  on  his  account,  and  having  been 
tendered  their  charges  for  warehouse  room,  the  defend* 
ants  were  not  at  liberty  to  avail  themselves  of  any  defcftt 
which  there  might  be  in  the  plaintiff's  title  to  the  goods. 
This  case,  he  said,  was  like  that  of  a  carrier,  who  cannot 
dispute  the  title  of  a  person  who  delivers  goods  to  him 
for  conveyance. — ^He  cited  Meuron  v.  De  Melb,  before 
Lord  ElUfiboroughf  at  N.  P.,  which  Was  an  action  for* 
money  had  and  received ;  the  plaintiff  having  paid  into  the . 
hands  of  the  defendant  a  sum  of  money,  which  he  had 
received  under  a  power  of  attorney  for  a  third  per- 
son.   Lord  Ellcnhrougb^  in  that  case,  held  that  the  de- 
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fendant  could  not  set  up  the  title  of  that  third  person,  as 
a  defence  to  the  plaintiflFs  claim.  ,  [Lord  Chief  Justice 
Gihis.-'^Thzi  reminds  me  of  a  case  which  was  decided  in. 
this  court  (a)»  where  a  person  had  paid  over  a  sum 
money,  as  agent  for  several  persons,  to  a  bankw ; 
court  held  that  the  banker  could  not  take  notice  of  th^ 
respective  rights  of  the  different  proprietors,  but  was 
answerable  only  to  the  person  from  whom  he  received  it. 
But  that  was  a  very  different  case  from  the  present.  The 
question  here  is,  whether,  if  the  defendants  had  delivered 
the  goods  to  the  plaintiff^,  and  it  should  afterwards  have 
appeal^  that  the  property  was  in  another  person,  the 
defendants  would  not  have  been  answerable  over  to  thoie 
in  whom  the  property  should  be  adjudged  ultimately  to 
vest.] — Secondly^  he  contended  that  the  plaintiff*,  having 
brought  the  goods  over  to  this  country,  was  at  least  en- 
titled to  the  possession  of  them,  till  he  was  paid  his 
freight,  of  which  no  offer  had  been  made  to  him. — [Lord 
Chief  Justice,  GiMi.— *The  plaintiff  might  have  stood 
upon  that  ground ;  but  as  he  has  chosen  to  rely  on  the 
absolute  property,  which  he  contends  has  vested  in  him> 
he  cannot,  if  he  hM  in  supporting  that  position,  turn 
round  upon  the  strength  of  his  lien  for  freight.] — ^The 
tUrdf  and  main  ground  of  his  argument  was,  that  the 
property  had  absolutely  vested  in  the  plaintiff!     He  had 
been  debited  with  the  amount;  the  goods  had  be^i 
shipped  in  his  vessel,  and  at  his  risk ;  the  captain  was  his 
servant,  and  the  delivery  to  him  was  a  complete  and 
absolute  delivery  to  the  plaintiff^.     At  the  time  of  that 
delivery,  there  was  no  intimation  to  the  plaintiff  that  .it 
was  on  condition  that  he  would  accept  the  bills  of  Smidi 
and  Co.,  the  breach  of  which  condition,  it  was  now  to  be 
contended,  had  divested  the  property  out  of  the  plaintiff. 

(a)  PifUo  T.  Santos i  ante,  p.  13!^, 
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On  th^  contraiy,  the  goods  were  delivered  to  the  captain  1614. 

•*  on  behalf  of  the  plaintiff/*  and  "as  the  plaintiff's  own  ^T^ 

**  goods.'*    The  only  wa^rto  consider  this  question  was  «. 

as  between  SmiJi  and  Co.   and  the  plaintiff;   for  the      Atkinsojc. 
captain  had  no  authority  to  sign  such  a  bill  of  lading,  and 
the  bill  itself  was  nugatory.    Perhaps^  as  between  SmiJt 
and  Co.  and  the  captain,  the  latter  might  be  liable  to  an 
action  for.  his  breach  of  contract,  in  not  delivering  the 
goods  according  to  the  bill  of  lading  which  he  had  signed ; 
but  the  question  as  between  Smidt  and  Co.  and  the  plain- 
tiff^ was  only  how  far  this  property  had  vested  in  the 
latter^   and   how  £ur  it  was  liable  to  be  divested  in 
transitu.     [Lord  Chief  Justice  GiUs. — Stoppage  in  tran-^ 
niUf  properly  speaking,  can  only  take  place  when  there 
is  an  insolvency,  and  there  b  no  pretence  to  say  that 
there  was  any  insolvency  in  the  present  case.]   This  was 
very  different  from  a  delivery  to  a  chartered  ship,  because 
there»  the  owner's  rights  are  to  be  taken  into  consideraF- 
tion.    In  Bobtlingk  v.  IffgHs(a)j  it  was  decided  that  the 
master  of  a  ship,  chartered  wholly  by  the  consignee,  is  a 
carrier  in  whose  hands  goods  may  be  stopped  $  but  in 
P^nokr  V.  Af*  Taggart{b)j  it  was  held  that,  where  a  ship 
ii^  hired  and  fitted  out  by  the  consignee,  and  goods  are 
put  on  board  to  be  sent  by  him  on  a  mercantile  adven*- 
fure,  the  consignor  cannot  stop  them;  the  consignee 
being  in  that  case  the  owner  of  the  ship  pro  tempore,  and 
the  delivery  of  the  goods  on  board  being  equivalent  to  a 
delivery  into  his  warehouse.    If  that  principle  were  cor- 
rect in  the  case  cited,  it  must  be  doubly  so  in  the  present 
instance,  because  here,  the  captain  had  the  entire  control 
of  the  ship,  as  the  plaintiff's  agent  or  servant.  As  to  the 
supposed  condition,  on  which  the  defendant  would  rest 

(a)  3  East,  381.— (2^)  Ciled  3  Eat(.  3Sl,  ani  Abbott  on  Shippings 
p.  386,  4(h  ed. 
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his  argument,  'the  case  of  Coxe  v.  Harden  (a)  would  be  x 
complete  answer  to  that.  There,  the  shippers  of  the 
goods  in  question,  which  had  been  ordered  by  the  con* 
signees,  sent  a  bill  of  lading  to  the  consignees,  without 
indorsement,  informing  them,  at  the  same  time,  that  they 
had  drawn  upon  them  for  the  amount  of  the  goods9  fuf 
doubting  that  their  HU  would  meet  due  honour.  The  con- 
signees, however,  did  not  accept  it,  and  delivered  the  bill 
of  lading,  unindorsed,  to  the  defendants,  who' thereby  ob» 
tained  possession  of  the  goods.  The  shipper  also  sent  a 
Intl  of  lading  to  the  plaintiffs,  indorsed  to  them,  for  the 
purpose  of  securing  the  amount  of  their  bill  upon  the 
original  consignees.  The  court  of  Ktng^s  Bench  held 
that,  supposing  the  plaintiffs  in  that  case  to  staxid  in  the 
situation  of  the  shippers,  still  they  would  not  be  entitled 
to  recover ;  because,  the  goods  having  been  purchased  by 
order  of  the  consignees,  and  shipped  iat  their  Use,  and  at 
their  risk,  they  were  entitled  to  the  possession  of  them  as 
soon  as  they  arrived ;  the  shippers  not  having  stopped 
them  in  transitu.  That  case,  he  said,  was  exactly  sinular 
to  the  present,  except  that  the  circumstances  of  the  pre^ 
sent  case  were  still  stronger  in  flavour  of  the  plaintiff*, 
than  those  of  Coxe  v.  Harden  were  in  fiivour  of  the  de- 
fendants  there.  For  as  the  shippers  in  that  case  had  in^ 
formed  the  consignees  that  they  had  drawn  upon  them 
for  the  amount  of  the  goods,  It  might  with  some  colour 
have  been  contended  that  a  conditfon  had  been  annexed 
to  the  transaction,  without  the  performance  of  which; 
tht  delivery  would  have  been  incomplete ;  whereas,  in 
the  present  case,  the  restriction  was  attempted  to  be  im- 
posed, merely  on  the  strength  of  what  had  passed  be«^ 
tween  Smidt  and  Co.  and  their  agent  \  to  whose  negocia- 


(a)4jBo*^211. 
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tions  the  plaintiff  was  no  partyi  and  would  never  have  1814, 

V>nsented  to  such  a  condition  being  imposed*  '"'^^^ 

"Mr.  Serjt.  Lens,  on  the  part  of  the  defendants,  was  v^ 

stopped  by  the  court  from  arguing  on  the  two  first  points      ATKiJisoy. 
diade  by  the  other  side.    With  regard  to  the  third  ques- 
tion, he  contended  that  the  plaintiff  was  not  entitled  to 
the  possession  of  the  goods.     There  was  no  doubt,  l\e 
~  said,  but  that  they  were  the  goods  of  the  plaintiff;  that 
they  were  sent  in  his  ship,  in  the  care  of  his  servant,  and 
£oe  the  purpose  of  being  delivered  to  him ;  but  the  ques- 
tion was,  whether  the  property  were  indefeasibly  his,  or 
whether  there  had  been  only'  a  limited  and  cqnditional 
ddivery  of  it.     Messrs.  Smidt  and  Co.  wished  to  have  a 
security  for  the  money  which  had  been  laid  out  by  them 
in  the  purchase  of  the  goods,  and  they,  therefore,  directed 
the  goods  to  be  delivered,  or  not,  to  the  plaintiff,  acoord- 
ing  as  he  should,  or  should  not,  honour  their  bills: — They 
had  an  interest  to  protect,  and  they  had  an  undoubted 
right  to  fetter  the  property  with  this  condition,  in  ordef 
to  protect  that  interest.    This  limitation  was  coeval  with 
tiie  actual  transmission  of  the  property,  and  formed  part 
of  the  same  transaction ;  and  the  plaintiff,  he  contended^ 
^ras  not  at  liberty  to  avail  himself  of  part  of  the  contract,     ' 
^nd  refuse  to  execute  his  share  of  it.    It  was  on  hb  re- 
£isal  to  perform  the  condition,  that  this  diversion  of 
^he  goods  from'  their  intended  destination  was  made*. 
[Lord  Chief  Justice  GMs. — Suppose  notice  of  the  ship 
Iiaving  been  lost  had  been  given  before  any  thing  had 
heen  said  about  the  bills ;  whose  loss  would  that  have 
been  ?]    Certainly  it  would  have  been  at  the  plaintiff'r 
risk ;  for  the  property  would  ultimately  have  been  his, 
and  Smidt  and  Co.  had  only  a  lien  or  check  upon  it, 
which,  if  the  ship  had  been  lost,  they  would  have  been 
deprived  of.     The  bill  of  lading  had  been  kft  open  pur- 
posely that,  in  case  the  plaintiff  failed  to  comply  with  the 
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1814.  eonditionj  the  destination  of  the  goods  might  b^  altered:. 

tr^^  If  it  had  been  intended  that  there  should  be  an  absolute 

Oglb 

9,  and  unqualified  delivery,  the  plaintiflfs  name  would  have 

Atkinsov.     been  inserted.    He  distinguished  this  from  the  case  <rf 

Cofd  V.  Harden^  because  there,  the  goods  had  got  into, 
the  possession  of  the  indorsee  of  the  biU  of  lading,  be- 
fore there  was  anj  stopp^ige  or  countermand  of  the  autho- 
rity to  deliver  them.  In  that  case,  the  shippers  trusted 
that  their  biUs  would  meet  due  honoui*,  and  did  nothing 
to  provide  against  the  contrary  event ;  and  it  was  on  the 
circumsunce  of  there  having  been  no  stoppage  in  trmm^ 
ysitu^  that  the  judgment  was  founded.  Here,  on  the 
contrary,  there  had  been  been  an  intc^ention  on  the 
part  of  Smidt  and  Co.  by  the  notice  which  they  had 
given  to  the  defendants ;  and  that  notice,  he  said,  was 
equivalent  to  a  stoppage  in  transitu  in  the  case  of  bank« 
ruptcy*  Every  thing,  therefore,  that  could  be  done  on 
the  part  of  Smidt  and  Co.  had  been  done,  but  the  occa-^ 
sion  to  take  advantage  of  the  condition  did  not  arise  until 
the  plaintiff's  refusal  to  accept  their  bills  ;  upon  which, 
Messrs.  Ruckers*  name  had  been  inserted  in  the  bill  of 
lading.  Unless,  therefore,  there  were  something  un- 
lawful in  the  shipper's  sending  goods  with  this  condition 

* 

annexed ;  or  unless  the  plaintijBTs  right  were  paramount 
to  such  right  of  the  shippers,  the  defendants  were  justi* 
fied  in  keeping  possession  of  the  goods. 

Mr.  Serjt.  Faughan,  in  reply,  was  stopped  by  the  court. 

Lord  Chief  Justice  GiUs. — ^This  action  is  brought  for 
the  purpose  of  recovering  the  value  of  a  quantity  of  hemp 
and  flax,  which  the  plaintiff  had  deposited  with  the  de* 
fendants,  and  which  the  defendants  insist  that  they  are 
not  bound  to  redeliver  to  him,  on  the  ground  that  the 
,  property  had  not  vested  in  him,  but  was  still  in  Smidi  and 
Co.,  from  whom  they  had  received  notice  not  to  deliver 
it  up.    Two  preliminary  questions  have  been  made  on 


Ik 
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the  part  of  the  plaintiflF.    One  was,  that  the  defendants  1614. 

were  not  at  liberty  to  set  up  the  title  of  Smidt  and  Co.  as  a  ^T"^ 

defence,  in  as  much  as  it  was  not  from  SmuU  and  Co.,  but  «. 

firomthepUintiffythattheyhad  received  the  goods.  Upon      Atkinson. 
that  point,  I  shall  only  observe  that,  if  the  property  were 
in  others,  and  the  defendants  had  notice  of  that  circum- 
stance, they  might  set  it  up  as  a  defence  to  the  present 
action.     Sicondly^  it  has  been  insisted  that,  wherever  the 
property  may  reside,  the  plaintiff*  has,  at  all  events,  a 
lien  on  the  goods  for  the  freight  of  them.  He  might  have 
had  such  a  lien,  but  he  cannot,  because  he  &ils  in  sub- 
stantiating his  claim  to  the  propi^rty  of  the  goods,  set  up 
that  lien  as  a  defence.     And  this  brings  the  case  to  the 
third  and  real  question,  which  is,  whether  Smidi  and  Co-, 
or  the  plaintiff*,  be  the  right  owner.     This  depends  on 
the  question,  whether  the  goods  have  or  have  not  been 
really  delivered  to  the  plaintiff!  It  is  true  that  they  might 
have  been  delivered  to  the  captain,  for  the  purpose  of 
being  handed  over  to  the  plaintiff  conditionally,  as  has 
been  stated  on  the  part  of  the  defendants ;  and  certainly 
in  that  case,  if  the  condition  had  not  been  complied  with, 
the  plaintiff  would  have  forfeited  his  claim  to  them,  and 
could  not  hav^  supported  the  present  action.    But  the 
question  is,  whether,  in  point  of  £ict,  they  were  delivered 
^th  such  a  condition.    The  parties  themselves  shall  an- 
swer that.    In  the  first  place,  the  goods  were  delivered 
'Vrithout  any  order  or  direction  by  Smidt  and  Co.  to  the 
captain,  and  there  was  no  intimation  to  the  plaintiff,  by 
the  agent  of  Smidt  and  Ccf.,  that  bills  would  be  drawn 
iipon  him.    The  goods  are  said  to  be  purchased  on  ac- 
count of  the  plaintiff;  and  no  doubt  a  delivery  on  board 
liis  ship  would  be  a  complete  delivery  to  himself,  unless, 
at  the  time  of  that  delivery,  it  were  qualified  by  any  con- 
dition.    Then,  what  passed  on  the  delivery  of  the  gocd^ 
en  board  the  ship  ?    Was  there  any  qualification  of  that 
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1614^         delivery?    The  captain  received  them  on  behalf  of  the 


Oglr 


plaintiff,  and  according  to  the  statement  of  Smidt  and  C6. 
V,  themselves^  as  the  plaintiff* s  own  goods.    I  take  the  words 

Atkiksow:     cc  ^j  JjIj  f^„  gpod^  to  mean,  that  they  were  the  property  of 

the  plaintiff  absolutely,  and  without  any  condition  or 
qualification.  Then,  does  what  passed  afterwards  alter 
the  case  ?  Before  the  captain  can  be  dispatched,  he  must 
sign  a  bill  of  lading.  He  objects  to  sign  it,  because  the 
name  is  l^ft  in  blank.  According-to  my  brother  Lenf% 
argument,  the  answer  should  have  been,  ^  that  the  plain- 
'  tiff  was  not  to  be  the  consignee,  unless  he  accepted  the 
'  bills  which  were  drawn  upon  him ;  and  therefore,  that 
^  the  bill  of  lading  was  drawn  in  blank,  because  it  was 

*  uncertain  who  would  be  the  consignee/  The  answer, 
however,  of  Smidt  and  Co.  was,  *  that  it  was  of  no  con- 

*  sequence,  for  that  the  captain  was  to  deliver  the  goods  to 

*  his  owner.  The  omission  of  the  name,  therefore,  was 
of  no  importance;  and  if  it  were  of  no  importance,  it 
was*  a  fraud  on  the  plaintiff,  'llie  goods,  therefore,  hav- 
ing  been  delivered^  absolutely  to  the  plaintiff,  the  pro- 
perty vested  in  him,  and  he  is,  consequently,  entitled  to 
his  action. 

Mr.  Justice  Heath. — I  an\.of  the  same  opinion.  There 
has  been  a  complete  delivery  to  the  captain,  who  was  the 
plaintiff's  agent,  and  nothing  has  been  shewn  which  can 
be  construed  to  divest  the  property  out  of  the  plaintiff. 
This  would  remind  one  of  the  mental  reservation  adopted 

by  the  Jesuits ;  for  nothing  of  the  kind  was  communicated 

> 

to  the  plaintiff. 

Mr.  Justice  Ch ambre. — I  am  also  of  the  same  opmion. 
This  is  a  perfectly  plain  case :  The  delivery  was  unac- 
companied by  any  circumstance  to  shew  that  any  thing 
further  was  necessary  to  complete  it;  and  there  is  notlunj 
to  induce  us  to  put  a  different  construction  upon  it. 
'Mr,  Justice  Dallas. — ^I have  not  been  able,  through- 
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oat  the  whole  of  the  argument,  to  entertain  the  leaist  1814. 

doubt  upon  any  part  of  this  case.     It  is  admitted)  on  the         "^T^^ 
part  of  the  defendants,  that  the  delivery  to  the  captain  «.> 

was  absolute,  unless  it  Were  qualified  at  the  time.  Was 
there  any  condition  imposed  ?  So  far  from  it,  it  was  ab- 
solutely disclaimed  by  the  answer  of  Smidt  and  Co.'  to 
the  captain,  on  his  refusal  to  sign  the  bill  of  lading. 

Postea  for  the  plaintiff. 


Atktnson. 


COOK  V*  BIRT,  sheriff  of  SURRY.  Friday, 

Nov.  is. 

This  was  an  action  against  the  sheriff  of  the  county  of  In  trespass  fc>r 
Surry,  and  the  plaintiff  declared  that  the  defendant,  on  tcrinaSuTplain"" 
the  28th  oi  April  1814,  broke  and  entered  his  dwelling*  tiffs  house,  and 
house,  and  made  a  great  noise  and  disturbance  therein,  therein  from 

and  continued  makine  such  noise  and  disturbance  for  a  ^^'  ^^^  ^^^  ^^^^ 

^      ^  ^  mencement  of 

long  space  of  time,  to  wit,  from  thence  until  the  com-  the  suit ;  the  de  • 
mencemenf  of  this  suit.— The  defendant  pleaded/r^/,  the  SnuiitjSe 
general  issue  j  secondly y  as  to  the  breaking  and  entering  house  for  a  part 
the  plaintiff's  dwelling-house,  and  making  a  noise  and  «  wikfor  the 
disturbance  therein,  and  staying  and  continuing  therein  *'  ^P^^^f^^'?^ 
tor  a  part  of  the  said  time  in  the  declaration  mentioned,  as  sheriff,  under 
ro  tvit^Jbr  the  space  of  two  days,  and  thereby,  during  that  ^f.f^*  |**"^ 
time,  a  little  disturbing,  &c.,  the  defendant  justified  imder  ot  T.  K,,  de- 

a  writ  oi fieri  facias  J  issued  against  the  goods  which  were  ^^^  of  die  ^ 

plaintiff's  wife, 
«»  administratrix,  to  be  administered  ;  and  that,  having  just  grounds  to  believe  that 
ihere  were  goods  in  the  plaintiff's  house  liable  to  be  seized,  he  entered  to  search  for 
the  same,  and  staid  therein  for  the  space  of  time  in  the  declaration  mentioned,  the 
fMitf  hfinf^  a  retuonahle  time  in  tluU  behaff.  The  replication  alleges  that  the  two 
days  mentioned  in  the  plea  were  an  unreasonable  lensth  of  time  for  the  defendant's 
iewrehing  for  the  goods ;  and  then  new  assigns : — Held,  on  special  demurrer,  1st,  thai 

Siifr  replication  was  bad,  in  having  tendered  an  immaterial  issue,  and  also  as  being 
ouble :— Sdly,  that  the  defendant  was  justified  in  entering  theplaintiff^s  house,  by  his 
belief  that  the  goods  wc^e  there;  though  that  belief  were  not  justified  by  theerent. 
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18] 4.  of  one  Tiomas  KeiU,  deceased,  at  the  time  of  his  deathi 

^*v-^  in  the  hands  of  one  Frances  Cook,  administratrix  of  the 

f,,  said  T,  Keell^  before  her  intermarriage  with  the  plaintiff, 

fiiRT.  (Q  \^  administered ;-— or,  in  the  hands  of  the  plaintiff  and 

FranciS  his  wife,  in  right  of  the  said  Frances^  as  soch  ad- 
ministratrix, since  their  intermarriage,  to  be  administered : 
By  virtue  of  which '  writ,  the  defendant,  having  jnst 
and  reasonable  ground  to  suspect  and  believe,  that  theie 
.  then  were  goods  in  the  said  dwelling-house*  liable  td  be 
taken  in  execution  under  ihe  said  writ,  did,  in  due  form 
of  law,  peaceably  enter  into  the,  said  dwelling-house,  (the 
outer  door  being  open)  in  order  to  search  for  and  take 
in  execution  such  goods  as  were  so  liable,  and  did  them 
sitid  there  search  for  such  goods;  and  in  so  doing,. did 
necessarily  make  a  little  noise  and  disturbance,  and  sQud 
and  continued  therein  for  the  said  space  of  time  in  the 
declaration  mentioned,  the  same  being  a  reasonable  time  in 
thai  behalf^  as  he  lawfully  might  for  the  cause  aforesaid*— 
The  plaintiff,  in  his  replication,  after  protesting  that  the 
second  plea  was  wholly  insufiBcient  in  law,  alleged  that 
.  the  said  space  of  two  days,  in  the  introductory  parti  of 
that  plea  mentioned,  and  during  which  time  the  de- 
fendant had  by  that  plea  admitted  that  he  staid  and  con- 
tinued in  the  said  dwelling-house,  making  a  noise  and 
disturbance  therein,  was  too  great  and  unreasonable  a 
space  of  time  for  the  defendant's  searching  therein  for 
.  goods  liable  to  be  taken  in  execution,  and  condud* 
ed  to  the  country.  Then  the  plaintiff  proceeded  to 
state,  that  he  brought  his  suit,  not  only  for  that  the 
defendant,  on  the  said  22nd  of  Aprils  broke  and  entered 
the  said  dwelling-house,  and  made  a  great  noise  and 
disturbance  therein,  and  continued  so  doing  for  tht 
said  space  of  two  days,  (being  too  great  and  unreason* 
able  a  time)  but  also  for  that  the  defendant,  at  the  sari 
time  when,  &c.  continued  in  the  said  dwelling-honsey 
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inakiiig  such  noise  and  disturbance!  from  thence  until  1814. 

the  Gommencement  of  thu  suit,  being  a  much  longer.        p^""^ 
^ace  of  time  than  the  space  of  two  days  in  the  second  «. 

plea  mentioned ;  wherefore,  inasmuch  as  the  defendant         01  at. 
liad  not,  in  his  said  second  plea,  answered  the  said 
Ibreaking  and  entering  of  the  said  dwelling-house,  and 
^ying  and  continuing  therein,  in  so  far  as  the  said 
staying  and  continuing  in  the  said  dwelling-house  ex- 
ceeded the  said  space  of  two  days,  in  the  second  plea 
mentioned,  the  plaintiff  prayed  judgment,  &c. — ^The  de« 
£eadant  demurred  to  this  replication  and  new  assign- 
ment,  shewing  for  causes,-*-^r//,  that  the  second  plea  con-r 
tained  a  distinct  answer  and  justification  to  the  single  act 
alleged  in  the  declaration,  in  answer  to  which  plea,  the 
plaintiff  could  not,  by  law,  put  more  than  one  single  fact 
in  issue;  whereas,  by  his  replication  and  new  assignment, 
.  he  had.  attempted  to  put  several  distinct  facts  in  issue 
on  the  second  plea  i  viz.  that  the  space  of  two  days  was 
an  unreasonable  time  for  searching  the  said  dwelling- 
liouse,  and  also  that  the  defendant  continued  therein 
br  a  longer  time  than  two  days: — And  also  that  the 
said  replication  and  new  assignment  were  double  2fid 
multifarious,  and  led  to  no  certain  or  definitive  issue ; 
and  that  the  plaintiff  had  thereby  treated  the  space 
of  two  days,  mentioned  in  the  second  plea,  as  a  certain 
^nd  definitive  space  of  time,  and  had  supposed  the  de^ 
fendant  to  have  admittedt  by  that  plea,  that  he  continued   ^ 
£xi  the  said  house  for  the  entire  space  of  two  days  and  no 
snore}  whereas  he  had  admitted  by  his  said  second 
plea,  that  he  continued  therein  for  a  reasonable  space 
^  time,  and  not  for  any  certain  time}  and  that  the 
phuntiff,  having  complained   in   hb  declaration  of  a 
breaking  and  entering  on  the  28th  of  jfpriJ,  had  at- 
tempted to  put  in  issue  the  breaking  and  entering  on  the 
22d  of  ^nVj  being  a  different  and  longer  period  of  time 


Cook 
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1814;  ^^^  ^^  mentionied  in  the  declaration;  and  that  th^ 
plaintiff  had  attempted  to  put  in  issue^  as  a  material  fact^ 
the  length  of  time  which  the  defendant  remained  in  tli^ 

BiRT.  said  house,  which  was  not  material;  it  being  only  material 

to  ascertain  whether  the  defendant  had  remained  in  die 
house  a  reasonable  or  unreasonable  length  of  time.-— The 
plaintiff  joined  in  demurrer,  and  on  this  day  it  came  ed 
for  argument. — The  court,  assuming  that  the  replicatfcm 
was  double,  and  consequently  bad,  called  upon  the  de- 
fendant to  support  his  second  plea. 

Mr.  Serjt.  C^pley^  on  the  part  of  the  defendant,  coo* 
tended  that  the  space  of  time  alleged  in  the  plea  was  mere 
matter  of  form,  and  that,  as  the  two  days  were  stated 
under  a  videlicet ^  it  was  not  a  fact  which  the  plaintiff  was 
at  liberty  to  traverse.  As  to  the  right  which  the  de** 
fendant  had  to  enter  the  plaintiff's  house,  the  questiotty 
he  believed,  had  not  been  expressly  decided;  but  the 
general  principle  was,  that^  ,if  the  sheriff  had  just  reason 
to  suspect  that  the  property,  which  was  liable  to  be  seized 
under  a  writ,  was  on  the  premises  of  the  party  agaiDSl; 
whom  the  writ  had  issued,  he  might  enter  for  the  pur- 
pose of  searching  for  such  property.  He  cited  Com.  Dig. 
tit.  Execution  (C.  5),  where  it  is  said  that,  if  the  sheriff 
enter  the  house  of  a  stranger  on  zjierifacias,lie  ought  to 
aver  that  the  goods  were  there/  By  implication,  there* 
fore,  if  the  house  were  not  that  of  a  stranger,  such  an 
averment  would  not  be  necessary.  So  in  White  v.  WUt^ 
shire  (a\  which  was  an  action  of  trespass  against  the 
sheriff,  the  defendant  justified  under  a  writ  oi fieri foMS^ 
issued  against  the  goods  of  the  plaintiff;  and  it  was  there 
held,  that  it  was  unnecessary  to  aver  that  the  goods  were 
in  the  house ;  for  he  could  not  know  that  before  he  en«^ 
tered,  and  it  would  be  intended  that  a  man  had  sufficient 


(a)  Palmer^  62. 
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frofctty  m  his  house.    In  Raiclrffe  v.  Burion(a)^  a  ques-  1814. 

tion  of  this  nature  was  raised.  In  that  case^  the  inner 
4oor  had  been  broken  open,  without  any  previous  demand 
of  admittance,  and  the  defendant  justified  by  virtue  of  Birt. 
process  against  the  plaintiff's  person :— Lord  AlvanUy^  in 
gsTingjudgment,  said  that  that  case  might  be  determined 
-without  entering  into  the  question,  whether  a  sheriff's 
officer  could  justify  entering  the  house  of  a  person  against 
wbom  he  had  civil  process,  to  ascertain  whether  he  were 
there -or  not.  But  his  lordship  gave  it  as  his  own  opinion^ 
that  he  might.  If  it  were  lawful  to  enter  in  pursuit  of 
the  person,  it  would  be  equally  so,  he  contended,  in 
search  of  his  goods ;  Lord  Mvanlvfs  opinion,  therefore, 
might  be  taken  as  applicable  to  the  present  case,  since  the 
defendant  alleged  that  he  had  reasonable  ground  of  sus- 
picion. [Mr.  Justice  Chambre. — Must  not  this  be  con- 
sidered as  the  house  of  a  stranger  ?]  He  contended  that, 
at  these  were  the  goods  of  the  intestate,  whose  admini- 
stratrix was  the  plaintiff's  wife,  this  could  not  be  con- 
ader^d  as  the  house  of  a  stranger.  The  goods  did  pot 
strictly  belong  to  the  plaintiff,  but  it  was  in  his  house 
that  the  sheriff  would  naturally  and  primi  facie  expect  to 
find  them. — ^With  regard  to  the  replication^  he  contended 
d^  it  could  not  be  supported ;  for  the  plaintiff  had  tra- 
versed the  immaterial,  instead^f  the  substantial  part  of  it* 
The  proper  issue  would  ,have  been,  whether  the  de- 
fendant had  remained  more  than  a  reasonable  time  in 
the  house;  the  two  days  beiqg  merely  matter  of  form. 
This  principle,  he  said,  had  been  so  constantly  recognised, 
that  it  was  almost  unnecessary  to  mention  any  authority 
on  the  subject ;  but  he  cited  Colborne  v.  Stocidale  (*),  as  de- 
ciding the  question.  [Lord  C.  J.  Gibbs. — It  is  impossible 
that  this  replication  can  be  supported  \  it  is  not  only  bad, 

,_  T  ,.  ■  .        .  .  ■■    ■  i'    II    I   .        ■  ■■■■  ■■■"• 

(«)  3  jB.  and  P.  2^ {h)  I  Str.  4^. 
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.1814.         as  having  traversed  an  immaterial  allegation^  but  ako  as 

^^  being  double  («).] 
y.  *  Mr.  Serjt.  Lens  admitted  that  the  replication  could  not 
be  sustained. — With  regard  to  the  second  (>lea»  he  coo- 
'  tended  that  the  general  principle  which  governed  these 
cases  waS)  that  the  officer  was  justified  or  not  by  the 
event ;  and  that  he  could  not  set  up  his  bare  suspicions 
that  the  goods  were  in  the  house,  as  a  justification*  He 
cited  Bostochv.  Saunders  {b\  where  the  court  held  that  an 
excise  officer  was  liable  to  an  action  for  an  unsuccessfid 
search  after  run  goods,  and  where  Lord  C  J.  De  Gnj 
laid  down  the  principle  which  he  was  now  contending 
for  I  vix,  that  the  officer  acted  at  his  peril ;  and  that  the 
search  was  lawfol,  if  the  goods  were  in  the  house ;— no- 
lawful,  if  not  there  (r)^  The  defendant,  therefore,  should 
either  have  averred  that  the  goods  were  actually  in  the 
^  house,  or  should  have  shewn  some  authority  to  justify 

his  deviation  from  established  principles ;  for  it  could  not 
be  the  intendment  of  the  law,  that  the  property  was  na- 
turally and  prima  facie  to  be  found  in  the  plaintifiTs  house*, 
merely  because  he  was  the  husband  of  the  intestate's  ad- 
ministratrix. In  support  of  this  position,  he  cited  Bistap 
V.  ff^itt(d)i  where  the  defendant  justified  his  eptry  into 
the  plaintiff's  house,  under  ^  fieri  facias  against  the  goods 
which  were  of  Philip  Biscop,  the  testator,  at  the  time  of 
his  death  in  the  hands  oi Lucretia  Biscop^  his  executrix; 

«>  —  s 

(a)  So  in  Cheasley  v.  Barnes,  10  East  73,  where  the  defendant 
juBtified  severally  to  the  several  trespasses  complained  of,  and  the 


Adney 
Vernon,  3  Lev.  S43,  there  cited. 

ih)  2  B/.  912.  and  3  Wits.  434.  5.  C; 

(e)  By  the  judgment  of  Lord  C.  J.  De  Greyt  howerer,  it  teenif 
that  the  court  made  an  express  distinction  between  the  case  of  an 
excise  officer  entering  to.  search  for  prohibited  soods,  wbert  he  is 
acting  for  hb  own  interest^  and  that  of  a  sherin^s  officer  executing 
process  which  is  im|)erative  upon  him. 

id)  Cro.  JB/is.  759. 
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imd  said  that  the  executrix  was  in  the  plaintiff's  hous^,  1814. 

aim  bonis  suis*  and  there  abided.    The  court,  on  demur-  ^T^^ 

Cook 
rer,  held  the  plea  to  be  bad,  because  it  did  not  allege  that  v. 

the  testator's  goods  were  in  the  housey  but  only  those  of         Birt. 

the  executrix,  which  were  not  liable  ta  execution.   [Lord 

C  J.  GMs.'-^'Rut  there,  the  plea  only  stated  that  the  de^ 

fendant  went  into  the  house  to  look  for  the  goods  which 

the  executrix  had  of  the  testator,  without  averring  that 

die  was  the  plaintiff's  wife.    Indeed,  if  she  had  been  his 

wife,  the  plea  would  never  have  stated  that  she  aUdiJ  in 

In  house.]    The  case  of  RatcUffe  v.  Burton^  he  con« 

tended,  ofibrded  no  decided  authority  for  the  defendant's 

ttpgoment,  since  that  was  decided  on  a  question  which 

bore  no  analogy  to  the  present  case.    Nothing  less  than 

•n  absolute  taking  of  the  goods  could  be  considered  as  an 

execution,  and  if  the  courts  h^d  decided  otherwise,  that 

decision  would  have  been  a  deviation  from  the  principles 

of  the  common  law,  and  should  have  been  adduced,  in 

the  present  instance,  on  the  part  of  the  defendant. 

Mr.  Serjt.  Cop/ty,  in  reply,  was  stopped  by  the  court* 

Liord  Chief  Justice  Gibes. — I  have  no  doubt  but  that 

the  distinction  which  has  been  taken  by  my  brother 

IDofUy  is  the  true  one ;  viz,  that  under  a  fieri  facias^  the 

sheriff  cannot,  on  suspicion,  enter  the  house  of  a  str^ger ; 

but  that  he  may  enter  that  of  the  defendant,  s(nd  that  the 

mhariff's  justification,  in  that  case,  does  not  depend  upop 

th/t  eyent  of  the  goods  being  in  the  house;  because  he  is 

looking  for  the  goods  in  that  place,  where  alone  he  can 

have  any  reasonable  expectation  of  finding  them,  vi%. 

in  the  house  of  the  person  against  whom  the  writ  issued. 

"Wherever  the  defendant  has  goods,  the  sheriff  may 

enter,  provided  the  outer  door  be  open : — But  if  he 

enter  the  house  of  a  stranger,  his  justification  must  then  *^ 

depend  on  the  event  of  his  finding  goods  in  the  house. 

"Hie  question,  then,  is,  whether  the  plaintiff  be  or  be  not 

VOL.  I.  B  B 
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,  1814*  to  be  considered  as  a  stranger  to  the  writ  which  the 

^^"^^^  sheriff  entered  to  execute.    Being  ordered  to  levy  the 

V.  goods  of  the  intestate,*  where  can  he  look  for  them  ex- 

BinT.  ^p^  jjj  ^^  plaintiff's  house  ?    The  plaintiff^s  wife  b  ad- 

ministratrix of  the  deceased;  and  when  the  plaintiff 
married  her,  he  is  supposed  to  have  taken  her  with  all 
her  possessions ; — his  house,  therefore,  was  that  in  which 
the  goods  were  most  naturally  to  be  looked  for,  and  that 
is  the  principle  on  which  we  must  decide,  whether  the 
officer  were  justified  or  no.  There  is  no  case  exactly  in 
.  point ;  but  the  {Hrindple  of  those  which  have  been  de- 
cided goes  the  whole  length  of  the  present  case. 

Afr.  Justice  Heath* — ^I  am  of  the  same  opinion.  The 
pbintiff  cannot'  be  considered  as  a  stranger^  for  he  has 
married  the  admini^atrix»  and  therefore,  as  such,  mm 
be  answerable  for  her  goods. 

Mr.  Justice  Chambre. — ^The  entry  was  warranted  by 
the  general  rules  of  law;  I  think,  therefore;  that  it 
lay  with  the  plaintiff  to  cite  cases  to  impeach  those  rules, 
rather  than  with  the  defendant  to  support  them. 

Mn  Justice  DALLAS.-^-The  general  rule  is,  that  where- 
ever  the  defendant  has  goods,  the  sheriff  may  enter. 
If  it  be  the  house  of  a  stranger,  he  is  justified  or  not  by 
the  event ;  that  is,  as  he  does  or  does  not  find  the  goods. 
The  present  plaintiff  marries  the  administratrix,  in  whose 
possession  the  goods  were ;  her  possession  becomes  his ; 
he,  therefiire,  was  the  person  to  whom  the  sheriff  would 
naturally  look. 

Judgment  for  the  defendant. 
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TOPPING  V.  FUOE,  and  another.  Satunlar, 

Nov.  ig! 

Ihis  was  an  action  of  replevin,  which  was  removed  into  if  the  declara- 

this  court  by  writ  of  recordari  facias  loguelam.  returnable  M°'^  ,^^  "?' ^"- 
,        .  J  ^  J  ^        .   '  titled  of  iheteria 

in  eight  days  of  St.  Hilary.  1813: — In  Michaelmas  term  in  which  the 

1813,  the  plaintiff  signed  interlocutory  judgment,  which  ble  ^0^0(^X1  of 
was  set  aside,  in  Hilary  term  following,  for  irregularity  appearance,  it  is 
in  the  service  of  the  process.-On  the  14th  of  Ma/^^^l^^^ 

1814,  the  plaintiff  took  out  a  summons,  returnable  on  for  want  of  a 
the  20th  of  May,  to  compel  an  appearance  to  the  writ  of  also  irn^ular. 
Hilary  term  1813,  which  was  personally  served  on  the 
defendants ; — and  on  the  4th  of  June  following,  no  ap- 
pearance being  entered,  the  plaintiff  entered  an  appearance 

for  them : — A  declaration,  entitled  as  ofjfilary  term  1 8 14^ 
had  been  filed  in  Easter  term  1814;  and  on  the  22d  of 
yt/ftef  judgment  was  signed  for  want  of  a  plea. 

The  Solicitor^Generali  in  last  2Vi/wVv  term,  obtained  a 
role,  calling  on  the  plaintiff  to  shew  cause  why  this  judg- 
ment should  not  be  set  aside  for  irregularity,  on  thfee 
grounds.  Firsts  that  this  was  not  a  case  within  the  stat* 
51st  Gt9.  III.  c,  124,  X.  2,  authorizing  the  plaintiff  to 
enter  an  appearance  for  the  defendant  (a).  Secondly^  that 
the  plaintiff  was  out  of  court,  by  not  having  proceeded 

(a)  That  section,  after  reciting  that  the  stat  12  Geo^l.  c.  Hg^ 
and  5th  Geo,  II.  c.  £7,  "  were  not  deemed-  to  extend  to  pro- 
*'  ceedin^s  by  original  and  other  writs,  whereupon  no  capias  was 
^*  issued/'  enacts,  *<  that,  in  all  cases  where  the  plaintiff  proceeds  by 
*'  original  or  other  writ,  and  summons  or  attachment  iheceopon, 
"no  writ  of  distringas  shall  issue  for  default  ofapiiearance,  but  the 
V  defendant  shall  be  personally  served  with  the  summons  or  attabh  t 
"  ment,  with  a  notice  of  the  meaning  thereof: — But  in  case  the 
'•  defendant  cannot  be  so  served,  thin  tSe  plaintiff,  by  leave  of  the 
**  court,  may  sue  out  a  distringas  to  coa.pcl  his  appearance  :-|^Aud 
*'  if  the  deU'ndant  do  not  appear  within  ci^ht  days  after  tKe  re- 
**  turn  of  such  writ  or  distringas,  the  plaintiff  may,  on  affidavit  of 
*'  tbe  personal  service  <'f  ^uch  summons  or  aiiachment  and  notice. 
"  or  of  the  due  execution  of  fiich  distringas  and  notice,  enter  a 
^*  common  appearance  for  the  defendant,  and  uruceed  as  if  the  de« 
'•  fendant  had  entered  his  ap|)earance.**— See  tne  mode  of  proceed- 
ing on  recordarifacias  loquelam,  and  of  compelling;  ao  appearance 
thcKOn  in.  1st  Tidd,  474,  ci  seq, 

B  B  2 
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1814.  within  two  terms  after  the  return  of  the  recordari  facias  lo^ 

Jr^"^^  Quelam ;  more  than  four  terms  having  elapsed  between  that 

V,  return  and  the  notice  to  appear  of  the  14th  of  May  1814, 

FuGE.  which  was  the  first  step  taken  after  it.  Thirdly^  that  the 
declaration  was  doubly  irregular ;  1st,  in  not  being  en- 
titled as  of  the  term  in  which  the  writ  was  returnable ; 
Sdly,  in  having  been  filed  before  appearance;  viz.  in 
Easter  term ;  appearance  not  having  been  entered  till  the 
4th  of  June  following. 

Mr.  Serjt.  Vaughan  and  Mr.  Seijt.  Copley  now  shewed 
cause  against  the  rule.  Being  called  upon  by  the  court 
to  direct  their  argument  to  the  third  objection,  they  con- 
tended that,  as  to  ,the  declaration  having  been  filed  ap- 
parently before  appearance,  whenever  the  appearance  was 
entered,  it  must  be  considered  as  relating  back  to  the  return 
t)f  the  writ,  which  was  previous  to  the  time  when  the  de- 
claration was  filed :— -In  the  same  manner,  in  trespass  quare 
eUsusUmf regit i  the  appearance  was  to  the  original  writ^  and 
not  to  the  distringas.  With  regard  to  the  title  of  the 
declaration,  they  contended  that,  though  it  was  usual  for 
the  declaration  to  be  entitled  of  the  term  in  which  the 
writ  was  returnable,  yet  that  it  was  not  absolutely  neces- 
sary. The  reason  for  so  entitling  the  declaration  in  general 
was,  that  the  party  was  formerly  supposed  to  appear  per- 
sonally in  court  in  that  term ;  and  even  if  it  were  delivered 
of  a  subsequent  term,  it  was  still  entitled  as  of  the  term  in 
which  the  writ  was  returnable.  As  the  practice^  there* 
forej  had  originated  in  fiction,  a  deviation  from  it  could 
only  be  considered  as  a  formal  error,  which  would  not 
appear  on  the  plea-roll,  or  issue-roll;  or  on  any  of  the 
subsequent  proceedings,  and  which,  therefore,  the  de- 
fendants could  not  take  advantage  of  after  judgment.  It 
was  z  defect  that  was  cured  ^y  the  statutes  of  jeofiuls> 
which  had  been  expressly  extended  to  judgments  by  de- 
fault (a).    The  court  would  not  set  aside  proceedings  for 

(a)  4  Ann,  c.  i6,  s,  2.    By  that  section  it  i9  enacted,  '  That  no 


*'jidgment  by  confession,  nihil  dicii,  or  non  sum  infarmatus,  or  on 
'ailj  writ  of  inquiry,  shall  be  stayed  or  reversed  for  any  imperfee- 
'  taoo,  omission,  delect,  &c.  which  would  have  been  aided  oy  any 
'c£tkt  statutes  of  jeofails,  in  case  a  verdict  of  twelve  men  had  been 
'given  in  the  action,  so  as  there  be  an  original  writ,  ^^d  warranli 
'of  attorney  duly  filed.' 

ia) Spading y.  Mure,  GT.R.  303. 


FUOE. 
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a  variance  between  the  original  writ  and  the  dedara*  1814* 

tion  {a) ;  and  that  was  of  much  greater  importance  than  a       t**'^^^ 
wrong  title  to  a  declaration.     [The  court  seemed  at  ^v, 

firrt  to  doubt  whether  a  recordari  facias  loquelam  were 
an  original  writ ;  but  on  referring  to  F*  N,  B,  70,  it  ap- 
peared that  it  was.]  In  the  case  of  a  declaration  having 
been  filed  before  the  cause  of  action  arose,  the  court,  they 
said,  on  motion  to  arrest  the  judgment,  always  enquired 
whether  the  motion  were  against  the  justice  of  tlie  case> 
or  whether  the  issue  of  the  suit  were  in  question,  before 
they  granted  it ;  and  the  present  case,  they  contended, 
feu  within  the  principle  of  that  practice.  At  all  events, 
the  defendant  could  not  treat  the  declaration  as*a  nullity, 
and  set  aside  the  proceedings,  after  the  plaintiff  had  gone 
on  to  judgment,  as  if  there  had  been  no  declaration. 

The  Solicitor''General  contri,  after  observing  that  this 
was  a  mere  question  of  practice,  and  was  not  affected  by 
tlie  statutes  of  jeofails,  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs. — ^This  is  not,  as  has  been 
contended,  the  case  of  a  variance  between  the  original 
^rit  and  the  declaration ;  it  is  a  plain  question  of  practice^ 
issm  whether  the  defendants  were  bound  to  plead  to  this 
eclaration.  It  was  entitled  as  of  Hilary  term,  ISH, 
hich  was  neither  the  term  of  the  appearance,  nor  that 
L  ^rhich  the  writ  of  recordari  facias  loquelam  was  retum- 
^le^  and  therefore,  was  not  a  term  in  which,  according 
^  the  rules  of  the  court,  the  plaintiff  was  entitled  to  file 
declatation.  Judgment  has  been  entered  up,  and  the 
^tfendants  now  come  to  the  court  to  be  relieved  from  it. 
t  think  they  are  entitled  to  that  relief;  for  the  declara- 
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tion  was  irregular;  and  therefore,  the  judgment  which  is 

founded  upon  it  is  bad. 

The  rest  of  the  court  concurred. 

Rule  absolute. 


Monday, 
Nov.  21. 


If,  to  a  writ  of 
venditioni  eX' 
ponas  for 
goods  aire   !y 
taken  in^exccu- 
tion,  with  a 
clause  o^  fieri 
facias  for  the 
residue,  the 
sheriff  return 
that  he  has  made 
of  the  said  goods 
^20,  but  omit, 
hy  mistake 9  lo  re- 
turn nulla  bona 
to  the fieri/acias, 
the  court  will 
allow  the  sheriff 
to  amend  the  re- 
turn, and  will  ' 
set  aside  an  at- 
tachment issued 
against  him  for 
not  making  the 
return. 


The  KING  V.  The  sheriff  of  monmouth,  in  a  cause  of 

LEWIS  V*  ROBERTS. 

In   this   cause,   a   writ   of  jieri  facias^  at  the  suit  of 
Lenms^  against  Rohtrts^  was  issued  on  the  29th  of  N<h 
vember  1813,  to  the  sheriff  of  Mohmoutbf  with  directions 
to  levy  the  sum  of  £^2,  :  8/. :  5J.,  returnable  on  the  20th 
of  January  following.     On  the  27th  oi  January  ISlij 
the  sheriff,  having  been  ruled  to  return  the  writ,  re- 
turned that  he  had  levied  of  the  goods  of  the  defendant 
to  the  amount  of  <£30,  which  remained  in  his  hands  for 
want  of  buyers.  On  the  10th  of  Juncy  a  writ  of  venditkm 
exponas  for  the  said  goods,  with  ql  fieri  facias  for  the  resi- 
due, issued,  directed  to  the  same  sheriff,  who  returned 
that  he  had  made  of  the  said  goods  the  sum  of  c£20,  which 
money  he  had  ready ;  but  he  omitted,  by  mistake^  tp 
make  any  return  to  the  Jieri  facias  contained  in  the  Wlitf 
in  consequence  of  which  omission,  an  attachment  issued 
against  him.     The  sheriff  then  offered  the  plaintiff  to 
pay  him  the  sum  of  <£74  :  14/  :  8rf,  being  the  amount 
of  the  debt  and  costs  claimed  by  the  plaintiff,  provided 
the  latter  would  hold  it  conditional] v,  till  the  result     f 
the  sheriff's  application  to  the  court  should  be  known. 
The  plaintiff,  however,  refused  to  take  the  money,  with 
that  condition;  and  the  sheriff  then  paid  it  into  the  hands 
of  the  coroner,  with  notice  to  retain  the  same,  until'tlie 
court  could  be  moved  for  leave  to  amend  the  return  of 
Ae  latter  writ. 

The  Solicitor^Generaiy  accordingly,  on  the  first  day  of 
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this  term,  obtained  a  rule  to  shew  causey  why  the  return 
of  the  writ  of  venditiom  exponas  zndJliH  facias  should  not 
be  amended  by  returning  nuUa  bona  to  the  feri  Jarias 
daose  of  the  writy  and  why  aU  further  proceedings  on 
the  attachment  should  not  be  stayed ;  and  why  the 
sum  of  <£74> :  14/  :  &/  should  not  be  returned  by  the 
coroner  to  the  sheriff*.  This  was  moved  on  the  affidavit 
of  the  under-sheriff*,  which  stated  that,  to  the  best  of  his 
knowledge,  the  defendant  was  possessed  of  no  other 
goods,  than  those  which  had  been  already  taken  under 
the  former  writ  of  yJfri^iWflf. —That  it  was  found  im- 
possible to  dispose  of  the  said  goods  for  more  than  £23,' 
and  that  extraordinary  expences  had  been  incurred, 
which  amounted  to  more  than  £s  : — And  that  the  re- 
turn to  the  \?istjieri  facias  had  been  omitted  by  the  mis- 
take of  his  clerk. 

Mr.  Serjt.  Vaughan  now  shewed  cause  against  the  lule^ 
on  the  affidavit  of  the  plaintiff''s  attorney,  which  stated^ 
diat  he  had  been  informed  that  the  defendant  was  pos- 
sessed of  property  more  than  sufficient  to  satisfy  this 
execution  : — That  after  the  first  writ  of  fieri  facias  had 
issued,  two  other  executions,  at  the  suit  of  different  per- 
sons, had  been  levied  upon  the  defendant,  and  paid  ;  and 
that  no  warrant  had  been  issued  on  tht fieri  facias  clause  of 
the  second  writ.-— He  contended  that  this  could  not  be 
considered  as  a  mistake  on  the  part  of  the  sheriff^,  which  the 
court  would  allow  him  to  rectify.  He  had  admitted,  by  his 
return  to  the  first  writ,  that  he  had  levied  goods  to  the 
amount  of  <£30;  if  he  were  not  certain  that  the  goods  would 
produce  that  sum,  he  should  merely  have  returned  that  he 
had  levied  certain  goods,  which  remained  in  his  hands  for 
want  of  buyers,  without  specifying  any  particular  sum. 
To  the  writ  of  venditioni  exponas  the  sheriff"*  had  re- 
turned <£20,  whereas  the  goods  had  been  sold  for 
^25.— He  had  no  right,  he  wA%  to  retain  more  than  his 
poundage. 


ISU. 


The  Kiira 


V. 


Tha  sheriff  of 
Moutnouth. 
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The  Kino 
o. 

Monmoath. 


1314.  Lord  Chief  Justice'  Gibbs. — If  the  fact  be  as  yoa  state 

itf  the  plaintiff  himself  might  have  made  this  motion)  and 

might  then  have  brought  his  aaion  for  a  false  return.    It 

Mnnm^SL^^    cannot  be  expected  that,  after  an  affidavit  that  this  was  a. 

mere  mistake  of  the  under-sheriff's  clerk,  we  shall  leave 
the  sheriff  without  remedy ;,  especially  when  we  consider 
that,  if  the  plaintiff  have  any  remedy,  that  will  be 
granted  him  by  allowing  this  amendment.  For  if  the 
defendant  be  in  possession  of  any  other  goods,  the  mo* 
ment  the  writ  is  aifiended,  by  returning  nulla  bona^  the 
plaintiff  may  bring  his  action.  Supposing  that  the  sheriff 
ought  to  have  issued  his  warrant,  the  court  will  not,  on 
that  ground,  leave  him  without  remedy. — Per  Curiam^ 

Rule  absolute,  on  payment  by  the  sheriff  of 

the  costs  of  the  attachment,  and  of  thia 

application. 


Monday, 
'  JNov.  SI. 

If  a  plaintiff, 
after  a  verdict 
found  for  the  de- 
fendant, but  be- 
fore judgment 
signed,  become 
bankrupt,  the 
costs  are  not  a 
debt  proveable 
under  the  com- 
inistion ;  and 
execution  for 
them  may  issue 
a^inst  him,  not- 
withstanding his 
certificate. 


WALKER  v.  BARNES. 

jVIr.  Serjt.  Bestf  on  a  former  day  in  this  term,  obtained 
a  rule  calling  on  the  defendant  to  shew  cause,  why 
the  writ  of  fieri  facias^  issued  and  executed  on  the 
judgment  which  had  been  signed  for  him,  the  defend^ 
ant,  should  not  be  set  aside;  and  why  the  sum  of 
<£sj> :  5/,  levied  by  the  sheriff  under  the  said  writ,  should 
not  be  restored  to  the  plaintiff;  he  having  obtained  his 
certificate  under  a  commission  of  bankrupt  issued  against 
him.  It  appeared  that  the  cause  was  tried  on  the  8th  of 
July  1818,  when  a  verdict  was  found  for  the  defendant, 
with  liberty  to  the  plaintiff  to  move  to  set  it  aside;—*' 
that,  on  the  9th  of  November  following,  a  commission  of 
bankrupt  issued  against  the  plaintiffi  on  which  day,  the 
plaintiff  moved  for  and  obtained  a  rule  nisi  to  set  asklo 
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the  verdict ; — that,  on  the  24th  of  the  same  month,  the  i814. 


Walkee 

V, 


rule  having  been  previously  discharged,  the  defendant 
signed  judgment  and  taxed  his  costs  ^ — and  thaty  on  the 
3d  of  October  1814,  the  plaintiff  having  in  the  mean  Barebs. 
time  obtained  his  cenificate,  the  defendant  issued  a  writ 
oi  fori  facias  for  the  amount  of  his  costs,  which  was 
the  writ  in  question.  This  motion  was  founded  on 
the  authority  of  Watts  v.  Hart(a),  where  the  plaintiff 
having  become  bankrupt  after  nonsuit^  and  before  judg- 
ment, this  court  held  that  the  costs  of  the  nonsuit  were 
a  debt  proveable  under  the  commission.  The  only  dif- 
ference between  the  two  cases,  he  said,  was,  that,  in  the 
case  cited,  the  plaintiff  was  nonsuited ;  in  the  present 
case,  a  verdict  had  been  found  for  the  defendant ;  but  in 
either  case,  he  contended,  the  plaintiff  was  discharged  by 
his  certificate.  A  rule  nisi  was  accordingly  granted,  and 
on  this  day,  / 

The  Solicit$r^General  shewed  cause.  He  contended  that, 
though  the  verdict  was  obtained  by  the  defendant  pre- 
viously to  the  commission,  yet,  as  the  judgment  could 
not  have  been  entered  up,  and  the  costs  taxed,  till  after 
the  commission  had  issued,  since  the  rule  for  setting  aside 
the  verdict  was  not  discharged  before,  the  plaintiff  was  not 
Jiable  for  them  till  that  time.  No  debt  could  accrue  fi'om 
the  plaintiff  to  the  defendant  till  after  judgment;  nor,  con- 
sequently, till  after  the  bankruptcy.  [Lord  Chief  Justice 
CUbs. — This  question  was  agitated  in  the  case  Ex  parte 
Charles  (Jt)^  where  the  court  of  King*s  B^nch  decided,  that 
a  plaintiff  having  recovered  damages  against  a  defendant, 
-who,  between  verdict  and  judgment,  committed  an  act  of 
bankruptcy,  the  debt  due  upon  the  judgment  was  not  a 
good  petitioning  creditor's  debt  whereon  to  found  a  com- 
zmssion.   The  Kings  Bench  acted  with  great  deliberation 

(a)  J  J3,  and  P.  134.  {I)  14  East.  1 97. 


V^ALKER 

v. 
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1814.  '^  ^^*^  ^^^9  because,  by  their  judgment,  the  former  deci- 

sions on  that  subject  were  overturned.]  That  decision,  the 
Solicitor  General  said,  was  quite  sufficient  for  the  support 
Barxbs.  of  his  argument  j  but  independently  of  that,  the  case  on 
which  the  plaintiff  rested  his  motion  had  been  decided  con- 
trary to  principle,  and  against  the  opinion  of  the  courts  as 
appeared  by*  the  judgment  of  Lord  Chief  Justice  Eyre. 

Mr.  Seijt.  Best^  being  called  upon  to  support  his  motion, 
endeavoured  to  distinguish  the  present  case  from  that 
Etc  parte  Charles. 

Lord  Chief  Justice  Gibbs.— It  is  impossible  to  dis- 
tinguish the  two  cases.  We  should  not  alter  our  opimoD, 
merely  in  compliance  with  the  decision  of  another  (^o^xt^ 
without  considering  the  reasons  on  which  that  deciaimi 
was  founded;  and  I  think  that  the  case  E$e  forte 
CkarUs  was  decided  more  according  to  the  reason  of  the 
case  than  the  previous  decisions.  It  is  true  that  the  de- 
fendant was  entitled  to  tax  his  c6sts,  by  virtye  of  die 
verdict  which  was  found  for  him ;  but  those  costs  did 
not  become  a  debt  due  from  the  plaintiff  to  him,  till  the 
judgment  was  entered  up,  by  which  the  defendant  was 
entitled  to  recover  them.  One  cannot  try  the  question 
better  than  by  asking,  whether  an  action  could  have  been 
brought  before  judgment  was  signed. 

Mr.  Justice  Heath. — I  think  the  case  Ex  parte 
Charles  was  decided  on  the  true  grounds.  In  the  case 
of  Watts  V.  Hart^  the  court  gave  judgment  contrary  to 
their  own  inclination,  considering  themselves  bound  down 
by  the  previous  decisions. 

Mr.  Justice  Chambrb  and  Mr.  Justice  Dallas  con- 
curred. 

Rule 
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HARRISON  V.  HANNEL.  Monday, 

Nov.  2U 

T01S  was  an  action  by  the  indorsee,  against  the  acceptor  ^.  being  indebt- 
of  a  bill  of  exchange,  which  had  been  drawn  and  ac-  ^  ^^  ^'  ^^\  ^*^" 

**  ^     ^      terent  usunous 

clpted  under  the  following  circumstances.     The  plaintiff  loans,  applies  to 
faadadvanced  different  sums  of  money  to  the  defendant's  f^J^^^  which 


on  usurious  interest ;  and  the  latter,  being  indebted  B.  agrees  to 
to  the  plaintiff  on  those  transactions,  and  abo  for  goods  r^te  of  intere^ 

sgld  to  hita,  and  work  done  for  him,  by  the  plaintiff,  VJ^'^^^^,^*^, 

.  falher  will  give 

t^  the  amount   of  xSOOj  applied  to  the    plaintiff  to  his  security  for 

advance  him  the  further  sum  of  £150.    The  plain-  p^rtoftheV^^ 

tiff  agreed  to  do   this,  without  reserving  more   than  viousdebt:  A,\ 

ihe  usual  rate  of  interest ;  on  condition  that  he  would  get  ^^  accepts  three 

bfs  father,  the  defendant,  to  give  him  his  acceptance  for  ^"'*»  ^^^^^y^? 

'  />  r  •         first  of  which  ex- 

tliat  amount,  and  also  to  guarantee  x  100  of  the  debt  actly  cover  the 

tfaen  due  from  his  son  to  the  plaintiff  The  defendant  ?e""rrdebt^-Thc 
acdeded  to  this  proposition,  and  his  son,  accordingly,  first  is  paid  when 
drbi7  on  his  father,  one  bill  for  ^^0,  and  two  others  for  tion  on  the  se*  ' 
J^iOO  each ;  the  first  being  madepayaUe  at  three  months,  cond  y-^Held, 

•  .  .  .1....  1.  that  the  accept- 

the  second  at  six,  andN  the  third  at  nine  months ;  these  ances,  having 
liilb  the  defendant  accepted,  and  they  were  Aen  indorsed  *>««"  «»^^"  P^''^^^ 

^       ^  -^  .  as  a  security  for 

hf  the  son  to  the  plaintiff.      The    iSrst  bill  was   paid  an  illegal  debt, 
when  it  became  due,  and  this  action  was  brought  on  the  ^[^^  the  Ulega- 

defendant's  refosal  to  pay  the  second.   At  the  tri^l  of  the  lity»  an^  were, 
__    ,       .    .  /.       ,       ^.  .  ^,    ..  „   jf    therefore,  void. 

cociBe,  at  the  sittings  after  last  Tnflrf/y  tierm,  at  iimkihaUi 

the  Chief  Justice  observed  that,  as  the  defendant '^s  accej^t*-  ^ 
antes  had  been  deposited  as  a  security  for  the  whole 
tAnsaaion,  legal  and  illegal,  no  specific  «ppropii^ofi 
leaving  been  made  of  them,  the  whote  contract  was  viti- 
ated ;  and  that  the  plaiintiff  could  recoVe^  on  no  part  of 
it.  His  lordship,  however,  observed  that  the  £^Q 
which  had  been  paid,  and  the  ,£100  now  sued  for,  ex- 
actly met  the  sum  of  JPt5(>,  which  had  been  le^Uy  ad- 
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1814.  vanced  by  the  plaintiffl     A  verdict  was  found  for  the 

,,  ^■"^'^  plaindflT,  with  liberty  to  the  defendant  to  move  to  sec 

H  A  R  R ISOKT  ' 

t;.  it  aside^  and  enter  a  nonsuit. 

Hamk&l.  »j^g  Solicitor-Gemraly  accordingly,  on  a  former  day  in 

this  jterm,  moved  for  a  rule  nisL  He  contended  that^  the 
acceptances  having  been  given  to  cover  an  account  which 
was  compounded  partly  of  the  legal  transaction^  and 
partly  of  the  illegal  \  the  plaintiff  could  not  now  say  that 
he  would  apply  this  particular  security  to  either  debt  as 
he  chose,  afiy  more  than  he  could  have  so  applied  a  sum 
of  money : — ^The  contracts  having  been  blended  together^ 
*  he  could  not  separate  them.  This  was  to  be  considered 
the  same  as  if  one  bill  for  £250  had  been  given.  He 
cited  Maddeck  v.  Hammett  (a)^  which  was  not  directly  in 
point,  but  in  which  Lord  Kenyon  said  that,  if  a  second, 
note  were  given  for  a  former  one,  which  was  usuriouSf ' 
the  last  was  also  bad ;  and  that  it  should  not  be  permitted 
to  a  party,  who  ^ad  knowingly  received  any  thing  as  H^ 
terest^  to  apply  it  afterwards  to  another  account,  as  he 
«"  should  find  convenient.^  A  rule  nisi  was  accordingly 
granted,  and  on  this  day, 

Mr.  Serjt.  Best  shewed  cause  against  it.  He  contended 
that  this  security  was  jnot  avoided  by  the  statute  of  usury*. 
It  had  been  decided,  he  said,  that  where  one  security  was 
substituted  for  another,  which  was  usurious,  the  last  se- 
curity mus^  share  the  same  fate  as  the  first.  But  that 
was  on  the  ground  that  more  than  legal  interest  was  re» 
served  on  the  instrument.  Here,  however,  it  was  im- 
possible that  more  than  £5  per  cent,  could  have  been  re-: 
served  on  this  bill.  The  statute  12th  of  Jnn.  stat.  £» 
c.  16,  only  enacted  '*  that  bonds,  &c.,  whereupon  cr 
**  whereby  there  should  be  reserved  or  taken  above  the 


(«)  7  T.  ^.  184. 
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•*  rate   of  £5  per  cent.^  should  be  void."     The  only  1814. 

security,  thereforei  which  was  rendered  void  by  that      „  ^"^^ 

Statute,  was  that  which  reserved  more  than  £5  per  cent.  v, 

on  the  face  of  it,  or,  by  the  effect  of  which,  more  could       "ankil. 

be  obtained.  He  admitted  that,  if,  by  the  contract,  it  had 

been  intended  to  give  more  than  legal  interest,  as  if  a 

person  were  to  divide  his  securities,  so  as  to  evade  the 

statute,  such  securities  would  be  void.    There  was  no 

doubt  but  the  former  transactions  between  the  plaintiff 

and  the  younger  Hannel  were  tainted  with  gross  usury  j  . 

bnt  neither  by  the  bill  in  question,  nor  by  the  contract  on 

^hich  it  was  founded,  was  it  possible  that  more  than 

5  per  cent,  had  been  reserved. '  So  far  from   it,  this 

security  did  not  even  cover  the  money  which  had  been 

advanced.  He  cited  Barms  v.  Hedley  (a),  where  the  court 

beld  that,  usurious  securities  for  a  loan  being  destroyed 

by  mutual  consent,  a  promise  by  the  borrower  to  repay 

the  principal  and  legal  interest  was  good.    He  was  aware, 

lie  said,  of  the  distinction  between  that  case  and  the  pre- 

stet ;  viz.  that  there,  the  promise  was  to  pay  the  legal 

debt  only ;  here  it  was  agreed  that  the  acceptances  should 

be  applied  to  the  whole  account.    But  if  any  part  of  the 

lawful  debt  remained  unsatisfied,  after  the  payment  of  the 

-bill  in  question,  it  was  impossible  to  say  that  that  bill  was 

usurious.    The  court,  he  said,  would  not  carry  so  penal 

an  act  further  than  the  legislature  had  clearly  intended  by 

the  terms  of  it.     However  usurious  the  fbi^mer  part  of 

the  transaction  might  be,  the  court  would  be  inclined,  if 

possible,  to  follow  the  example  of  the  court  of  Chancery ^  • 

and  to  'permit  the  plaintiff  to  recover  what  he  was  ho* 

nestly  entitled  to,  and  no  more.    On  principles  of  equity, 

so  much  as  had  been  really  and  honifide  lent  ought  to  be 


(a)  %  TauH.  I84> 
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1814.  repaid;  and  therefore,  the  court  \/ouId  feel  every  dbpo- 


Harrison 


virion  to  relieve  the  plaintiff  from  this  iniquitous  defence. 
p,  £Lord  C.  J.  GiUs.'-^This  cannot  be  considered  as  an  ini- 

Hannkl.       quitous  defence  on  the  part  of  the  father.] 

The  SoUcitor-Getteral,  canirij  conjtended  that  it  was  not 
necessary  that  the  usurious  contract  should  be  entered 
into  at  the  time  that  the  instrument  was  made ;  for  if  a 
bondf  or  other  instrumenti  were  given  to  carry  into  efl^ 
an  illegal  contract,  previously  entered  into,  such  instnn 
ment  must  be  referred  back  to  the  time  of  the  original 
transaction,  and  must  be  considered  as  having  been  made 
at  that  time ;  if  it  were  otherwise,  the  statute  would  be 
defeated.    It  had  been  contended  that,  because  this  se- 
curity did  not  cover  the  whole  of  the  legal  debt,  the 
plaintiff  was  entitled  to  recover  upon  it :— The  securities 
however,  must  stand  or  fell  altogether.    Suppose  a  man 
were   to  lend  <£800,  to  receive  «£iOOO   in   payment, 
and  instead  of  the  security  of  one  person,  he  were  to 
have  a  bond  from  two  persons  for  £500  each.     In  that 
case,  the  whole  of  the  money  lent  would  not  be  covered 
by  either  of  the  bonds ; ,  and  the  lender  might  recover  aa 
one  of  the  bonds,  and  might  then  sue  upon  the  other, 
alleging  that  he  had  recovered  on  the  usurious  part  of  the 
contract,  and  was  now  seeking  to  recover  the  legal  part. 
[Lord  C.  J.  Gibh. — My  brother  Best  admits  that  that 
,     would  be  usurious,  but  he  argues  on  the  ground  that  this 
bill  was  given  at  a  time  subsequent  to  the  usurious  con- 
tract, and  for  a  part  only  of  the  debt.]     The  Solicitor  Gr- 
irfTo/ contended  that  the  three  bills  were  to  be  considered  z$ 
ope  entire  bill  for  «£250  ;  for  neither  of  them  was  appro- 
priated to  any  specific  part,  of  the  debt,  but  they  were  all 
given  on  the  general  mixed  account,  and  were  to  go  to  the 
reduction  of  that  account.     No  doubt,  but  parties,  having 
had  usurious  connections  together,  might  put  an  end  Co 
them,  2(nd  enter  into  legal  contracts  with  each  other  \  and 
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if  die  plaintiff  had  advanced  the  sum  of  .£iSQf  on  con- 
i&ion  that  the  defendant  would  have  given  a  fecurity  for 
that  sum  onlyy^there  could  have  been  no  objection  to  it* 
If  these  bills  could  be  separated^  and  any  one  of  them 
aj^ed  to  the  legal  demand,  why  should  not  the  same 
thing  be  done^  where  one  sum  only  bad  been  advanced 
on  a  usurious  contract?  for  the  lender  mighty  in  that 
«aae>  contend  that  each  of  the  bills  was  insufficient  to 
cover  the  whole  debt.  [Lord  C.  L  Giibs. — ^I  do  not 
think  that  the  insufficiency  of  each  bill  to  cover  the  legal 
debt  can  make  any  difference.  I  should  have  been  very 
gbd  to  have  applied  the  two  first  bills  to  the  payment  of 
the  sum  of  «£l50;  but  the  coincidence  was  merely  ac- 

^  eidentaL] 

-  Mr.  Serjt.  Faughan^  on  the  same  side,  was  stopped  by 

•  the  court. 

Lord  Chief  Justice  6iBBS.«-^My  brother  Best  has  ar- 
gued this  case  with  great  ingenuity,  and  great  candour ; 
for  he  has  not  pressed  any  argument  upon  the  court, 
which  might  not  be  very  fairly  made-nse  of.  The  fallacy  of 
his  argument  is,  in  supposing  the  objection  to  the  plain- 
tiff's claim  to  consist  in  some  illegality  in  his  contract 
with  the  defendant;  whereas,  the  difficulty  arises  firom 
these  bills  having  been  given  for  the  purpose  of  partly 
covering  the  debt  which  had  been  previously  contracted 

•by  the  defendant's  son,  on  usurious  considerations  : — ^It 
is  not  that  the  biUs  themselves  are  usurious,  but  that 
tbey  were  given  in  furtherance  and  support  of  an  usu- 
rious contract.*  It  is  contended  for  the  plaintiff,  that  he 
is  entitled  to  support  his  action  on  this  bill,  because  jit 
would  not  cover  the  whole  amount  of  the  legal  debt ;-  bftt 
I  hold  that  if  a  person  borrow  £\0Q0  on  usurious  interest, 
and  afterwards  obtain  the  security  of  another  person  for 
«£dOO  of  it,  such  security  would  be  void  ;  not  because  it 
would  be  in  itself  usurious,  but  because  it  would  have 
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1814.  been  given  to  support  a  usurious  contract.    That  k 

exactly  the  present  case.  A  large  sum  was  due  on  a 
vT  usurious  contract,  and  a  smaller  sum  on  a  legal   con- 

JiAvjTBL.  tract.  As  a  security  for  both  sums,  the  plaintiff'  ob- 
tained the  defendant's  acceptances,  expressly  applicable  to 
both.  Are  not  these  acceptances,  then,  deposited  as  a 
security  for  the  usurious  loans  ?  If  they  were,.!  conceive 
that  they  were  void.  Suppose  there  had  been  no  usiiiy 
in  any  part  of  the  transaction,  and  these  advances,  befag 
unobjectidnable,  had  been  satisfied :  Is  there  any  doobc, 
'  but  that  the  holder  of  the  third  bill  might  have  recovered 
upon  it  ?  Then  they  must  apply  to  the  usiuious,  as  well  as 
to  the  innocent  transactions ;  and,  if  so,  they  are  avoided 
unless  they  can  be  separated.  Though  I  should  have 
^been  very  glad  to  have  found  in  the  plaintiff  a  right  to  re- 
cover  the  sums  bond  fide  advanced,  yet  this  bill,  having 
been  given  to  secure  usurious  loans,  is  void  as  if  it  had 
been  itself  usurious. 

Mr.  Justice  //€a/i&.-— Suppose  this  security  had  been 

.   given  by  the  son,  instead  of  the  father : — ^There  can  be  no 

doubt  but,  in  that  case,  it  would  have  been  void.     If  this 

be  admitted,  it  would  be  an  evasion  of  the  statute  to 

suffer  the  plaintiff  to  recover* 

Mr.  Justice  Chamhre. — We  cannot  set  aside  these  se- 
;  curities  in  part,  and  let  them  remain  valid  for  the  rest« 
If  a  usurious  contract  be  in  any  way  secured  by  th^niy 
they  are  void  in  toto, 

Mr.  Justice  Dallas. — ^The  security  is  general,  and  ap- 
plies indiscriminately  to  the  whole  transaction,  legal  ds 
well  as  illegal^  I  am,  therefore,  of  opinion  with  the  rest  of 
the  court. 

Rule  absolute. 
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1814. 

THORNTON  and  Others  w*  kempstbr.  j^^^  2^' 

The  plaintifi^  declared  that  the  defendant,  on  the  3l8t  A-  agrees  to  buy, 
of  December  1812,  bargained  for  and  agreed  to  buy  of  the  quantity  of  "  Si. 
plaintiffs,  who  then  and  there  agreed  to  sell,  *  ten  tons  of  **  Petershurgh^ 

*  90Dnd  and  merchantable  St.  Petersburgh  clean  hemp  ex  at  a  certain 

*  Annetta^  at  £%%  per  ton  ;  to  be  paid  for  by  bills  of  ex-  P"^*  through 

"'  the  medium  of 

*  cnange,  not  exceeding  three  months,  allowmg  discount  a  bmker,  who 

*  equal  to  cash  in  nine  months,  and  fourteen  days  for  de-  kl?h^*a*l^"^  Th 

*  livery  •/ — ^That  in  consideration  of  the  premises,  and  of  broker  delivers  a 
the  plaintifPs  promise  to  deliver  the  hemp  within  four-  ^."?n  which*^bv 
teen  days,  on  being  paid  for  the  same  as  aforesaid,  the  de-  mistake,  he  in- 
fendant  undertook  to  receive  and  pay  for  the  said  hemp  «<  ^kine  hemp/* 
as  aforesaid : — ^That  the  plaintifis,  at  the  expiration  of  the  jn*^*'  of  V  '^'• 
ftorteen  days,  were  ready  and  willing,  and  ofiered  to  de-  «<  clean  Hfmp^** 

liver  It,  but  that  the  defendant  refosed  to  receive  it,  or  ""^  then  delivers 
'  ^         ^  'a  sale  note  to  a. 

pay  the  aforesaid  price  for  the  same ;  whereby  the  plain-  suted  correctly, 
tifis  were  obliged  to  resell  the  said  hemp  for  a  sum,  less  JriSnaT(M)nuact 
by  ,£100  than  the  money  agreed  to  be  given  by  the  de-  — Held^  that  the 

variance  between 

fendant  for  the  same. — ^The  second  count  was  the  same  at  the  two  notes 

the  first,  except  that  it  was  rather  more  eeneral. — ^The  T**  ^'*'»  *P^ 
t..  :.  J    1        .  .J        -        1.       !_       ,  .     ./*•    therefore,  that 

third  count  stated  that,  m  consideration  that  the  plaintifis  B,  could  not  re- 

haid  agreed  to  sell  to  the  defendant  ten  tons  of  hemp,  for  ^^^^  *".*"  '^^ 
o  ^^         lion  against  A^ 

the  sum  of  «£'847,  the  defendant  undertook  to  receive  the  for  not  com- 
same,  and  to  pay  for  it  by  approved  bills  of  exchange  to  f^ct?^  ^^' 
that  amount,  within  the  space  of  fourteen  day? : — Yet 
that  the  defendant  would  not,  within  that  time,  pay  for 
the  said  hemp  in  the  manner  above  stated,  or  otherwise. 
There  were  also  counts  for  goods  sold  and  delivered,  and 
the  money  counts.  At  the  trial  of  the  cause,  at  the  sit- 
tings after  last  Trinity  term,  at  Guildbally  before  Lord 
C.  J*  Gibbsy  it  appeared  that  the  contract  had  been  en- 
tered into  through  the  medium  of  a  broker,  who  acted  as 

VOL.  I.  CO 
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1814.  agent  for  both  parties: — ^That  he  delivered  to  the  de- 

„,  ^^^^^  fendant  the  following  bought  note.      *  Bought  for  ac- 

IhORVTOM  f*  h  r  n         f 

y.  ^  count  of  Mr*  Thomas  KtmpfUr^  iXQox  R*  Jbornton  and 

Kempster.      c  ly^jf^   ^^^  ^ons  sound  and  merchantable  higj  Rhifu 

*  hiemp,  ex  Anneitay  at  «£88  per  ton,  the  payment  to  .be 

*  in  approved  bills  at  three  monthsj  allowing  discQunt 
'  equal  to  cash  in  nine  months,  and  fourteen  days  for  de* 

*  livery.      London j   December  Slst,  181^.     Roscow  and 

*  PatersoHi  brokers/  In  this  note,  the  goods  were,  fcy 
mistake,  called    ^  Riga  Rhine  hemp,*    instead  of  '.^. 

*  Petersburgh  clean  hemp.'  The  broker,  having  dis- 
covered the  mistake  which  he  had  made  in  the  boii^ht 
note,  handed  over  the  following  sale  note  to  th^  plaintifi, 
as  the  real  contract  of  the  defendajnt*     ^  I^ondanr  Dee.  %lf 

*  18 1 2,  Mr.  T:  Kempster,  Bought  of  R.  Tbomtm  and  WeU^ 
'  ten  tons  Si.  Petersburgh  clean  hemp <£88    •     •    ^880 

'  Off  3i/^r  c^n/.  discount •     •     •     3V 


847 

It  appeared  that  Riga  hemp  bore  a  better  price  than  St. 
Petersburgh  hemp.  The  defendant  refused  to  fulfil  his 
part  of  the  contract,  and  the  hemp  was,  in  consequence^ 
resold  at  a  loss  ofjEOS. 

At  the  trial,  it  was  objected  by  Mr.  Serjt.  Best,  on 
the  part  of  the  defendant,  that  the  contract  varied  from 
the  statement  of  it  in  the  declaration. 

The  Soiicitor^GeneraJ  ansijirpred  that  objection,  b^  ce- 
ferring  to  the  third  count  of  the  declaration,  in  which  no 
particular  contract  was  specified. 

Mr.  Serjt.  Best  then  objected,  that  there  was  no 
valid  contract  between  the  parties,  because  there  was  a 
variance  between  the  two  notes,  and  therefore  the  broker, 
who  acted  as  agent  for  both  parties,  had  done  nothing  to 

bind  both  parties.     He  cited  Powell  v.  Divett  (a)y  where 

■  ■■<>■    .  '    f  •  .  '*  ' '      ■■>■■■.  ■   ■  ■  ..      .. ,      ■  .  -■  I  ■ 

(a)  15  Easi,2g, 
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the  CGOit  held  that  a  material  alteration  in  a  sale  note  by 
the  btoker^  after  the  bargain  made,  at  the  instance  of  the 
sfeVkty  without  the  consent  of  the  purchaser^  annulled  the 
instrument.  The  Cii^  Justice  refused  to  nonsuit  the 
piamtifis,  but  reserved  the  point  for  the  consideration  of 
tfaecourt.  HislordshipsuggestedtwoqueStions; — whether) 
if  the  defendant  had  brought  his  action  against  the  plain- 
tifiSf  he  could  have  recovered  on  this  contract;  and 
whether  the  defendant,  under  the  contract  which  had 
been  delivered  to  him^  would  have  been  obliged  to  accept 
any  but  **  Riga  Rhine  hemp,"  which  species  had  never 
been  tendered  to  him. 

Mr.  Serjt.  Best  and  Mr.  Seijt.  P^//- having,  on  a 
former  day,  obtained  a  rule  to  shew  cause,  why  the 
verdict  should  not  be  set  aside  and  a  nonsiiit  entered, 

Mr.  Solrcitor-Generaf  now  shewed  cause.  The  third 
cOmt,  he  said,  put  the  objection,  as  to  the  variance,  en- 
Arfely  out  of  the  case.  The  only  question,  therefore, 
wt9|  nvhether  the  plaintiffs  were  entitled  to  recover  on 
tke  roBtract  which  the  defendant,  through  the  medium 
of  his  broker,  had  delivered  to  them,  and  by  which  he 
had  bound  himself  to  take  the  St.  Petersburgh  hemp, 
which  had  been  tendered  to  him'.  He  had  undertaken 
to  purchase  a  quantity  of  hemp^  of  a  certain  quality,  at  a 
given  price ;  and  he  had  failed  in  that  undertaking.  If 
no  note  had  been  delivered  to  the  plaintiffs,  and  the  con- 
tract had  stood  on  the  entry  of  it  in  the  broker's  book, 
the  question  would  have  turned  on  that  entry  \  but  as 
the  case  stood,  the  contract  depended  entirely  upon  the 
sale  note.  It  was  not  necessary,  he  said,  that  there 
should  have  been  a  counterpart  of  that  contract  de- 
livered to  the  defendant,  in  order  to  bind  him  j  for  it 
often  happened  that  a  party  bound  himself  to  accept 
goods,  when  there  was  no  coimter-contract,  by  which  the 
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Other  party  was  bound  to  deliver  them.  In  order  to 
try  this  question,  it  was  sufficient  to-  ask^  whether  the 
plaintifis  could  not  have  recovered,  without  giving  the 
defendant  notice  to  produce  the  note  which  had  been 
delivered  to  him,  or  producing  it  themselves.  The  stap 
tute  of  frauds  (j),  he  said,  only  required  that  some  me- 
morandum or  note  in  writing  of  the  agreement  should 
be  signed  by  th6  party  to  be  charged  therewith,  or  some 
person  thereto  lawfully  authorised  by  him.  There  was 
no  necessity  that  the  note  should  be  mutually  signed  by 
both  parties,  or  that,  in  the  present  case,  there  should 
have  been  any  note  delivered  to  the  defendant. 

Lord  Chief  Justice  Gibbs. — This  case  has  nothing  to 
jio  with  the  statute  of  frauds : — ^The  difficulty  is  in  the 
proof.  A  contract  must  be  perfect,  in  order  to  be  bind- 
ing ;  that  is,  there  must  be  a  contract  on  the  one  side  to 
accept,  and  on  the  other  to  deliver,  the  same  thing* 
You  cannot  say  that  one  party  is  bound  to  accept  whit 
the  other  party  is  not  bound  to  deliver.  Here,  the  db* 
fendant  was  bound  to  accept  one  species  of  hemp,  and 
the  plaintifis  were  bound  to  deliver  another  species. 
These  cannot,  together,  make  up  one  contract.  It  is  an 
unfortunate  case  for  the  plaintiffs,  but  the  objection  can- 
not'be  got  over. 

The  rest  of  the  court  concurred. 

Rule  absolute. 


(a)  2Q  Car,  2,c.3, 
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ix>£^  on  the  demise  of  chbere  and  others,  v.  smith.  Tuetkiay* 

Nov.  92. 

HIS  was  an  action  of  ejectment,  brought  to  recover      ^.  grants  a 

possession  of  certain  premises  situate  at  Charinz  Cross^  lease  toB.,which 

^  .  f  contain*  a  cove- 

aad  held  under  an  indenture  of  lease,  dated  the  30th  of  nant  that  B,^  hia 

December  1801,  from  Sir  JVilliam  Cheere  to  John  Rogers,   «5C"to"wad. 

'  .  .       ministrators, 

for  the  term  of  2 1  years ;  which  lease  contained  a  proviso  without  men* 

for  re-entry,  on  breach  of  any  of  the  covenants  to  be  ^^i"?  shwild 

performed  on  behalf  of  the  said  John  Rogers ;  and  also  "©^  underlet 

^ ^  .   .  -  ,    .         ,  . ,    without  the  con- 

cxmtammg,  amongst  others,  a  covenant   '  that  the  said  sent  of  the  lessor. 

*  y^hn  Rogers,  his  e;xecutors  or  administrators,  should  not,  ^•l>««>flne8bank- 
«j     .        ,         .,  J      .        ,  .  '  rapt,  and  his  as. 

aiinng  the  said  term,  grant,  demise,  let,  assign,  or  set  signees  assign  the 

*  over  that  indenture  of  lease,  or  the  prem'ises  thereby  2*IJbJSiw*h£ 
^  demised,  or  grant  any  under-lease  thereof  to  any  per-  certificate,  and 

*  son  whatever,  without  the  consent  of  the  said  Sir  JTil-  pi^^^o^^ 
'Bam  Cheere,  his  heirs  or  assigns.'     In  the  year  1810,  after  which  he 
Rogers,  the  lessee,  became  bankrupt ;  and  the  assignees  to  another  per- 

under  that  commission  assigned  the  premises  in  question  •2°-r"'?™,  '^*^» 

cvTnt  1  t       ri-i  rr*  "'  "aviug  been 

to  John  Palmer,  who  was  the  tather-in-law  of  Ro^s.  discharged  at  the 

The  latter  still  kept  possession  of  the  premises^  and  con-  'i«n«oy>wl>a«ik- 
tinued  to  pay  the  rent  to  the  plaintiffs  \  and  as  soon  as  covenantii  in  the 
he  had  obtained  his  certificate.  Palmer  reassigned  the  .^^^o.^III. ' 
premises  to  him.     By  an  agreement,  dated  the  2nd  of  <?•  i^'t'-  J9»  *!>« 
December  1813,  Rogers  agreed  with  the  defendant  Smith  him,  which  was 

to  let  the  premises  to  him  for  the  term  of  three  years,  '"  ^?  character 

'^  ,         '  of  assignee,  was 

and  the  present  action  was  brought  by  the  devisees  under  no  forfeiture  of 

the  will  of  Sir  TVUliam  Cheere,  as  for  a  breach  of  the  ^^«  ^*««*- 

covenant  above  stated.     Smith  was  only  the  nominal  de^ 

fendant,  being  indemnified  by  Rogers^  the  original  lessee. 

The  cause  was  tried  before  the  Chief  Justice,  at  West-* 

minster,  at  the  sittings  after  last   Trinity  term,   when 

the  jury  found  a  verdict  for  the  lessors  of  the  plaintifiT. 

Mr.  Serjt.  Best,  on  a  former  day  in  this  ternr,  moved 
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iai4.  fo**  *  ^'^  *o  shew  causej  why  the  verdict  should  not  be 

set  aside  and  a  nonsuit  entered,  on  the  ground  that  no 
breach  of  the  covenant  had  been  committed.  It  was  im- 
Smith.  possible,  he  said,  as  the  covenant  only  related  to  the 
lessee  himselfi  and  did  not  extend  to  his  assignees,  to 
maintain  that  the  assignment  under  the  bankruptcy  was  a 
forfeiture  of  the  lease.  He  cited  Philpot  v.  Hoare  and 
RMnson  (a\  which  was  the  case  of  a  covenant  similar  to 
tjxe  present,  without  mentioning  ''  assigns ;"  Lord  Hard-' 
wich  there  held,  that  the  covenant  did  not  run  with  the 
land  to  the  assignee,  because  assignees  were  not  expressljr 
bound.  [Lord  Chief  Justice  GMs, — Suppose  an  action 
of  covenant  had  been  brought  against  RogerSy  and  the 
declaration  bad  stated  the  lease,  and  the  under-letting  by 
Rogers^  omitting  the  other  circumstances.]  That  would 
not  alter  the  4vent  \  for  in  that  case,  the  other  circum* 
stances  would  come  before  the  court  on  the  plea.  Rogers 
had  committed  no  breach  by  becoming  bankrupt,  for  the 
covenant  only  applied  to  a  voluntary  assignment,  and  did 
not  extend  to  an  assignment  by  operation  of  law.  The 
only  question,  then,  was,  as  to  the  under-letting  by  Rggers 
to  the  present  defendant.  He  contended  that,  on  the 
reassignment  to  Rogers,  he  came  in  again  in  the  character 
of  assignee,  that  of  lessee  having  been  destroyed  by  the 
bankruptcy.  This  would  be  extending  the  doctrine  of 
forfeiture,  which  the  courts,  he  said,  were  inclined  to 
restrain  as  much  as  possible,  beyond  what  could  have 
been  in  the  contemplation  of  the  parties. — A  rule  nixi 
waf  accordingly  granted,  and  on  a  subsequent  day  the 
Chiefs  Justice  mentioned  the  statute  49  Geo.  IIL  c.  121, 
/•  19(^)1  which  he.  considered  as  putting  an  end  to  the 
question :  For  as,  by  that  clause,  the  bankrupt  was  di&* 


(a)  9  Alki  219/  Saunders'^  edit,  where  the  cases  on  this  sulgcct 
are  collected.  , 

(6)  By  that  section  it  is  enacted,  *  That  where  a  bankrupt  shall 
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chargedrfrom  all  the  covenants  contained  in  the  leasei  no  1614. 

action  could  be  sustained  against  him  for  the  breach  of 
them.    If  the  plaintiiFs  had  d^lared  against  him  as  lessee, 
he  would  have  pleaded  his  bankruptcy;  if  as  assignee,         Smitw. 
his  lordship  considered  that  the  statute  would  have  inter- 
fered.    However  upon  this  day, 

Mr.  Serjt.  Lens  shewed  cause  against  the  rule.  He' 
admitted  that  the  statute  which  had  been  referred  to  pre- 
sented a  difficulty,  which  it  would  be  necessary  for' him, 
in  order  to  support  the  verdict,  to  overcome.  'The  in- 
t^iition  of  that  clause  was  to  relieve  the  bankrupt  fi*6m  a 
great  hardship,  ^s.  that  of  being  subject  to  thb  covenants 
in  the  lease,  after  the  estate  was  no  lon^r  in  him.  The 
dtiattite,  therefore,  supposed  that  the  estate  was  diveste2 
out  of  him.  In  the  present  case,  therefore,  the  bankrupt:* 
could  sustain  no  such  injury  as  was  intended  to  be'  pfo- 
vided  against  by  the  statute,  since  the  estate, had  reverted 
to  him,  and  he  now  stood  exactly  in  the  same  situattonf 
as  when  the  lea^ie  was  first  entered  into.  He  was  not,  he 
contended,  less  to  be  considered  as  the  lessee,  because 
the  estate  had  returned  to  him  through  other  hands. 
That  was  merely  an  accidiental  circumstance,  and  afforded 
no  excuse  for  the  violation  of  those  covenants,  to  vHbich 
it  wai^  the  origrnal  intention  of  the  parties  that  he  should 
be  liable.  The  bankruptcy  had  not  extingtiishcd  those 
covenants,  although  it  had  suspended  them  till  the  estatte 
reverted  to  the  original  lessee.  This  was  merely  a- co^ 
venant  in  gross  frohi'  him'  personally,  whichdid  not  go 
to  the  assignee,  but  which  must  bind  tHe  oHginal  co» 


*  be  entitled  to  any  lea^e,  or  agreement  for  a  lease,  and  the  assignea 
'  shaH  accept  the  same^  and  the  benefit  therefrom,  assart  oftlire 
'bankrupt's  estate;  the  bankrupt  shall  not  be  liable  to' pay, the 
'  rent  accruing  due  aftersuch  acceptance,  nor  to  be  in  any  manner 
«  volA  by  reasbn  of  unysubtequent  non-obs<flJVimee  6r  noo-perft^riii* 

*  ance  of  the  conditions,  covenants,  or  agreement  therein  con« 
•'taiDcd/ 


t 
I 


\ 
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18I4»  Venantofi  as  long  as  he  was  in  a  condition  tOi  be  boond 

by  it.     If  the  assignees  under  the  commission  had  as-^ 


V,  signed  to  a  stranger^  he  admitted  that  he  would  not  harve 

Smith*  been  subject  to  the  covenant ;  but  with  regard  to  Rogers^ 
it  was  suflELcient  that  he  had  got  the  estate  again.  He 
was  not  charged  as  assignee,  but  as  the  person  who  had 
entered  into  this  per.onai  covenant,  which  neither  re- 
garded his  character  of  lessee,  or  of  assignee,  and  firooi 
which  he  was  not  released  by  any  thing  that  had  occurred^ 

Mr.  Serjt*  Btst^  contri^  was  stopped  by  the  court. 

*  

Lord  Chief  Justice  Gibbs. — ^This  was  an  ejectraenkf 

founded  on  a  supposed  forfeiture  of  the  lease,  by  the 

lessee  having  assigned  it  over  without  thie  leave  of  the 

lessors,  and  against  an  express  covenant.     The  facts  are^ 

that  KogerSf  the  lessee,  having  become  bankrupt,  his  as- 

,  slgnees  took  to  the  lease  and  assigned  it  to  Palnurj  who 

afterwards  assigned  it  over  to  Rogers,  the  original  lessee  i 

and  it  does  not  appear  but  that  Rogers,  by  means  of  his 

friends,  may  have  purchased  it : — Lastly,  Rogers  assigns 

it  to  the  present  defendant.     If  he  had  actually  assigned 

it  while  he  remained  the  lessee,  there  is  no  dqubt  but 

that  would  have  been  a  breach  of  the  covenant,  and  the 

lease  would,  inconsequence,  have  been' forfeited.     But 

this  covenant  does  not  extend  to  assignees,  and  Rogers 

derives  his  interest,  not  from  the  original  lease,  but  frooi 

the  assignment  to  Palmer^  and  he  himself  stands  in  the 

place  of  an  assignee.     I  should  have  had  some  difficulty 

in  deciding  the  original  question,  without  the  intervene 

tion  of  the  statute  i  because,  though  the  covenant  could- 

not  affect  an  assignee,  quh  assignee,  yet,  as  Rogers  did 

assign  over  to  a  third  person,  I  should  have  doubted 

whether  that  would  nof  have  been  within  the  terms  oF 

the  original  agreement ;  even  though  he  himself  took  as 

assignee.   But  there  can  be  no  forfeiture,  unless  there  be- 

a  breach  of  covenant  i  and  if  the  covenant  be  at  an  end» 
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SMnrii. 


raonot  be  broken.    The  statute,  therefore,  having  put  1814. 

end  to  the  covenant,  there  can  be  no  forfeiture.    It  is  j^^^  rf^HEF. 

7  true,  as  stated  by  my  brother  Lens,  that  the  covenant 

lid  only  be  broken  by  Rogers  being  s^ctually  in  posses* 

n  of  the  estate ;  but  the  question  is,  whether,  by  the 

tensive  words  of  the  nineteenth  clause,  all  the  covenants 

re  not  put  an  end  to ;  that  being  an  express  discharge 

the  lessee  fron^  all  the  covenants  in  the  lease,  after 

t  assignees  had  taken  it ;  no  action,  therefore,  could 

supported  on  the  lease,  after  the  assignees  had  so 
ceait. 

Mr.  Justice  Heath. — I  am  of  the  same  opinion.  Sup- 
se  Rogers  had  not  become  bankrupt,  and  had  assigned 
th  the  consent  of  the  lessors  y  could  it  then  have  been 
ntended  that  this  was  a  breach  of  the  covenant  ? 

Mr.  Justice  Chamdre. — ^The  statute  entirely  clears 
e  bankrupt  from  all  responsibility  on  the  covenants, 
d  when  he  comes  into  the  estate  again,  he  does  so  in  a 
3erent  character  from  that  of  lessee. 
Mr.  Justice  Dallas  concurred. 

Rule  absolute. 


RE 


hambr.  V,  RAYMOND  and  another. 


Nov.  22. 


Bis  was  an  action  on  the  case,  and  the  declaration      In  an  action 
Ued  that  the  plaintiff  was  lawfully  possessed  of  a  certain  aamafting  ihe 

harf,  situate  by  the  side  of,  and  near  to,  the  river  Tiames^  plaintiff's  wharf, 

.         wr.  .      f  .f    i^«     «     .        Of         .    .     the  declaration 

'  fvu  at  Kingston f  tn  theparuh  of  SU  Saviour  Soutpwark^  m  futcd  the  wharf 

^  coutUy  of  Surrey  aforesaid ;  which  wharf  was  then  and  {he^v«rA^«T/ 
lere  supported,  protected,  and  defended  by  certain  posts  '  to  wit,  at 

'  Kingston^  in 
he  paribli  of  St.  Saviour  Southwark,  in  the  county  of  Surrey  ;*  though  there  was 
tuch  place  a^  Kifigiton  in  thai  [txri^U.—Held^  that  this  allegation  was  to  be  re- 
red  to  the  venue,  and  not  to  the  local  tituatipu  of  the  wharf;  and,  therefore,  that  it 
IS  not  necessary  to  prove  it  to  be  so  sitinted. 


Hamrii 
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1814.  or  piles,  (here  standing  and  being: — ^That  the  plaintiff- 

was  also  lawfully  possessed  of  two  skifis,  then  being  iir 
V,  the  riveri  and  '  near  the  said  wharf,  rb  wit  at  KingsUn 

YMOKD .  aforesaid,  in  tfte" parish  and  county  aforesaid: — ^That  the 
defendants  were  then  also  possessed  of  five  barges,  then 
•  lying  in  the  said  river,  near  the  phintiff*s  skiffs,  to  witf 
at  Kiffgston^  &c.  aforesaid.  Tet  the  defendants,  knowing 
the  premises,  but  contriving  and  intending  to  injure  the 
said  wharf,  and  the  piles  thereof,  alid  to  sink  and  injure 
the  said  skiffs^  afterwards,  to  wit,  on,  &c.  at  KingfUft,  &c. 
aforesaid,  wrongfully  moored  and  placed  the  said  bargei 
athwart  the  stems  of  the  said  skiffs,  and  so  negligently 
conducted  themselves  in  that  behalf,  that  the  ice^  Bxed 
being  in  the  river,  drove  the  said  barges  with  great  force' 
against  five  of  the  piles  and  posts  of  the  said  wharf^  and 
also  against  the  said  skifB ;  whereby  the  s^id  wharf  was 
greatly  damaged,  and  the  skiffs  were  sunk  and  destroyed 
-^The  defendants  pleaded  not  guilty. 

At  the  trial  of  the  cause,  at  Guildford,  at  the  last  assizes 

for  the  county  of  Surrey^  before  Mr.  Justice  Heathy  it  ap* 

pcared  that  the  wharf  was  situated  in  the  parish  of  St, 

Saviour  Southwark^  in  the  county  of  Surrey  ;  and  it  was 

thereupon  obfected  by  Mr.  Serjt.  Besty  on  the  part  of  the 

defendants,  that  the  declaration  was  wrong  in  stating  it 

to  be  at  Kingston^  in  the  parish  of  St,  Saviour  Southnvarh^ 

there  being,  in  fact,  no  such  place  as  Kingston  in  that 

parish ;  and  the  plaintiff"  was  nonsuited  on  that  objection. 

It  also  appeared  that,  as  to  the  piles,  which  were  stated 

in  the  declaration  to  be  supporting  and  protecting  the 

wharf,  they  were  at  the  distance  of  40  feet  from  the  bank. 

Mr.  Solicitor'Generaly  on  a  former  day  in  this  tenn^ 

moved  for  a  rule  to  shew  cause,  why  this  nonsuit  should 

not  be  set  aside,  and  a  new  trial  granted.     He  contended 

that,  in  an  action  on  the  case,  which,  in  this  particuliar» 

differed  from  an  action  of  trespass,  it  was  not  necessary 

to  prove  the  locality  exactly  as  it  was  described  in  the 
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declaration}  particularly  where  the  place  was  put  under  a  1814. 

sciUcet.  For  the  purpose  of  this  action^  it  would  have 
been  immaterial  if  he  had  put  any  other  place  under  a 
scilicet,  though  without  the.  words  «  St.  Saviour  South-  Raymond. 
\»ark^  [Lord  C.  J.  Gibbs.  The  wharf  could  only  bfe 
situated  at  one  place : — ^When  a  scilicet  is  applied  to  a  fact^ 
as  if  a  person  allege  that  another  spoke  words  of  him,  to 
wit>  at  Kingston^  &c.  it  is  immaterial ;  but  when  it  is  ap- 
plied to  the  situation  of  a  wharf,  or  any  other  place,  it  is 
material;  and  whatever  is  introduced,  must  be  considered 
as  the  description  of  that  place.]  Still,  the  Solicitor'- 
Gaurtd  said,  it  came  to  the  same  question,  whether  it 
were  necessary  to  describe  the  exact  situation  of  the 
wharf.  As  far  as  related  to  the  parish,  it  was  correctly 
^  stated ;  the  only  mistake  wasi  in  mentioning  a  place 
which  did  not  exist  ii\  that  parish.  [Lord  G.  J.  GrWj.— 
The  plaintiff  avers  that  he  is  possessed  of  a  wharf,  to  wit, 
at  Kingston y  &c. ;  to  what  can  that  allegation  be  referred, 
except  to  the  situation  of  the  wharf?]  He  said  it  might 
apply  to  the  venue.  He  cited  the  Mersey  Navigation  v. 
Douglas  (a\  which  was  an  action  for  obstructing  the  na- 
vigation of  a  river,  and  the  declaration  stated  that  the 
plaintiffs,  to  wit,  at  Preston f  in  the  county  of  Lancaster ,  were 
|)roprietors  of  the  free  navigation  of  a  certain  river  thercj 
called  the  IrwelL  In  that  case,  it  was  contended  that 
the  word  there  must  necessarily  refer  to  Preston^  and  that, 
being  a  material  allegation,  though  laid  under  a  scilicet,  ik 
ought  to  have  been  proved  as  laid.  The  court,  however, 
were  of  opinion  that,  though  the  action  was  in  its  nature 
local,  yet  it  was  sufficient  to  allege  tht  gravamen  at  any 
"  place  withia  the  body  of  the  county;  and  that  the  niaii:*^ 
ner  in  which  it  was  there  stated  ought  rathe?  to  be  re* 
ferred  to  the  venue,  than  to  local  description  (^).:    So  in 

,  (a)  2  Eatt,  497. (J>)  Sec  Jeffries  v.  Duncomhe,  1 1  East.  2S6. 
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1814.  the  present  case,  he  contendedi  it  was  not  necessary  that 

hTmTr         ^^^  statement  "  to  wit,  at  Kingston^  &c.,"  should  be  taken 
V.  as  a  description  of  the  actual  situation  of  the  wharf. 

The  court|  on  the  authority  of  this  case,  granted  ^  itde 
nisif  and  on  this  day,  Mr.  Seijt.  Best  admitted  that  he 
could  not  sustain  his  objection  as  to  the  locality : — ^But  he 
contended  that  the  piles,  which  wer^  proved  to  have  been 
40  feet  from  the  bank,  could  not  be  considered  as  sup- 
porting and  protecting  the  wharf. 

Lord  Chief  Justice  Gibbs.— I  think  that  posts  or  jrilc^ 
which  are  put  up  for  the  purpose  of  preventing  barges 
from  running  against  a  wharf,  must  be  considered  as 
supporting  and  protecting  it.  However,  the  jdaintiff  was 
nonsuited  on  the  ground  of  the  locality,  and  if  he  had 
not  been  nonsuited,  the  question  would  have  been  left  to 
the  jury,  whether  the  piles  supported  the  wharf,  or  not* 
I  confess,  I  should  have  nonsuited  the  plaintiflT  on  the 
same  ground  as  my  brother  Heatb^  but  the  case  whidi 
has  been  cited  from  2  East^  shews  that  these  words  may 
be  considered  as  words  of  course. — Per  Curiam^ 

Rule  absolute. 


Tuesday, 

Nov.  22.  POTTS  t^  WARD. 

Where  a  cause  \^  ^jg  action,  and  in  another  between  the  same  parties, 
is  referred  to  ar^  ,. '      .    «        ^    t         •  • 

bitration,  the       which  came  on  to  be  tned  at  lorky  at  the  suitnner  assizte 

death  of  one  of     jgl  1,. verdicts  were  taken  for  the  plaintiff,  subject  to'thc 

the  parties,  at  any  '  . 

time  before  the  award  of  an  arbitrator,  to  whom  all  matters  in  dispute 
re'I'^atk.tfofihe  between  the  parties  were  referred.  On  the  I4th  of 
arbitrator's  February  1814,  at  two  o'clock  in  the  morning,  the  plain- 

theamr^witrset  tiff  died,  and  in  the  evening  of  the  same  day,  the  arbi-* 
aside  an  award      trator  made  his  award,  bv  which  he  awarded  that  the 

roadesubsequent-  ,.       ,       i  t  i  ' 

ly  lu  such  death.     VCrdlCt  should  StaiKI. 


Ward 
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Mr.  Serjt.  Best^  in  Easter  term  last,  obtained  a  rule  1814, 

msi  to  set  aside  the  award,  on  the  ground  that  the  arbi-         p"^^*^ 
trator's  authority  was  determined  by  the  death  of  the  «• 

plaintiff.     He  made  several  other  Objections  to  different 
parts  of  the  award,  which  it  became  unnecessary  to  argue. 

The  Solicitor  General  now  shewed  cause  against  the 
rule.  He  contended  that,  as  the  arbitrator  had  awarded 
that  the  verdicts,  which  were  taken  before  the  death 
of  the  plaintiff  happened,  and  which  were  taken  to 
abide  the  event  of  the  award,  should  stand ;  the  award 
related  back  to  the  time  when  those  verdicts  were  taken. 
If  this  award  should  be  set  aside,  the  party  would  lose 
the  benefit  given  him  by  stat.  17  Car,  II.  c.  8  ^^i). 

Lord  Chief  Justice  Gibbs. — I  am  quite  clear  that  this 
award  cannot  stand,  because  the  death  of  one  of  the  parties 
is  a  revocation  of  the  arbitrator's  authority*  Suppose  one  of 
the  parties  had  di^  immediately  after  the  verdicts  had 
been  taken  i  it  might  have  been  contended  with  the  Same 
reason  that,  in  that  case,  the  award  ought  to  stand.  The 
court  would  be  very  willing  to  assist  the  plaintiff's  re- 
presentatives, but  it  is  impossible  that  this  award  can 
stand.— P^'  Curiam,  . 

Rule  absolute  (^)* 


(a)  By  that  statute  it  is  enacted  *  That  the  death  of  either  party, 
'  between  the  Terdict  and  the  judgment,  shall  not  hereafter  oe  ai- 
*  l^ed  for  error,  so  as  such  judgment  be  entered  wilbin  two  terms 
'  after  such  verdict.' 

<^)  In  Turner  v.  Cbwper,  Bdmet,  210,  a  rule  waa  taken  by  con- 
sent to  refer  n  to  the  prothonotary,  to  inquire  iuto  the  quantum  of 
the  debt,  and  the  value  of  the  goods  levied ;  and,  before  the  pro* 
th€Hiotary  made  his  report,  the  plaintiff  died  : — His  executor,  on 
hU  application  to  ttana  in  the  plaintiff's  place,  was  made  a  party 
to  the  role ;  and  the  prothonotary  was  directed  to  proceed,  without 
the  consent  of  the  defendant  to  this  rule/ 
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Thursday, 
Not.  24. 

The  incumbent 
of  two  livings, 
A.  and>B.>  ob- 
tains a  licence 
from  his  bishop 
to  reside  out  of 
the  parish  of  A.^ 
there  being  no 
parsonage  house 
therein,  on  con- 
dition of  his  re- 
siding at  a  short 
distance,  and  ac- 
tually perform- 
ing tne  duties: — 
Held,  that  this  is 
not  such  a  resi- 
dence  at  i4.  as  to 
excuse  him  from 
residing  at  B,, 
without  another 
licence  for  that 
purpose. 


WRIGHT  V.    FLAMANK,  clerk. 

The  defendant  in  this  action,  which  was  brought  to 
cover  the  amount  of  certain  penaltiesj  incurred  under 
Stat.  43  Geo.  3.  c.  84  {a\  against  non-residencei  was  in  the 
possession  of  four  livings;  viz.  the  royal  donative  of 
LaniydrcCf  and  the  prebend  oiHeredum  Marnofs^  in  the 
coiuity  of  Cc^nwatl^  and  diocese  of  Exeter ;  and  the  rec- 
tory of  Glymptofij  and  that  of  OddUigton,  in  the  county  and 
diocese  of  Oxford.  The  action,  as  to  the  two  former 
livings,  was,  oii  application  to  one  of  the  judges  of  this 
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(a)  By  the  12th  section  it  is  enacted,  *  That  every  spiritual  per- 
son, being  possessed  of  any  archdeaconry,  >deanery,  or  any  othM 
digulty^  &C.J  who  shall,  without  safficieort  cause,  or  wk)i«Qt 
such  hcence,  or  exemption,  as  is  in  this  act  mentioned,  wilfully 
abient  himself  there£rom,  for  the  space  6f  three  «iontlit,  aiHl  mit 
exceeding  six  naonths,  in  any  oae  year  ;  and  shall  reside  at  any 
other  place^  except  at  some  other  dignitv,  &c.  of  which  he  may 
be  possessed,  sl^U  furftil  -pne- third  of  tne  aittiual  value  ;<--lfDif 
six  mouths,  and  not  exceeding  ei^ht months,  one4ialfof  such  aa^ 
fiuai  value  $-*4f  for  more  than  eight  months,  two^thirds  of  tacb 
annual  value;— iflbr a  whole  year,  three- fourths  of  rtxki,  mammk 
t-alue.' 

The  19th  section  enacts,  *  That  any  bishop  may  grant  Ticenees 
of  absence,  in  his  discretion,  to  any  spiritual  person,  in  the  fol- 
lowing cases;  viz.  where  he  is  prevented  from  residing  by  illness, 
&c,  i — or  if  there  le  no  Jit  house  qf  residence  on  the  Jivtng^  or  if 
such  spiritual  person  reside  in  any  mansion  belonging  to  any  other 
benefice  in  his  possession  j-^or  if  such  spiritual  person  have  any 
benefice,  &c.  oi  small  value,  and  serve  as  cufate  elsewhere,  and 
provide  for  the  serving  of  such  his  l>enefice,  &c. ;— or  if  he  be 
master  or  usher  of  any  endowed  school,  or  master  or  preacher  of 
hospitals,  &c.,  or  servmg  as  preacher  in  aay  proprietary  chapel, 
&c.* 

The  20th  section  enacts,  '  That  it  shall  be  lawful  for  the  bishop, 
in  any  case  not  enumerated  in  the  foregoing  section,  if  he  shaR 
think  it  expedient,  to  grant  to  anv  spiritual  person,  possessed  of 
any  dignity,  &c.,  a  licence  to  reside  out  of  the  parish,  and  ton* 
sign  a  fit  salary  to  the  curate  who  shall  be  employed  to  do  the 
duty : — Provided,  that  the  circumstances  of  such  case,  and  the 
reasons  for  i^ranting  such  licence,  shall  be  forthwith  transmitted 
to  the  archbishop  of  the  prpvince,  who  shall  examine  into  sudi 
case,  and  shall  thereupon  ullow  or  disallow  such  licence;  and  no 
such  licence  shall  be  good,  unless  so  allowed  by  such  archbishop.' 


Wright 

V, 
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courts  discontinued,  on  the  terms  prescribed  by  stat.  1614. 

54  Gio,  3.  c.  54.  s.  4  (a). 

Mr.  Sorjt.  Lms,  on  a  former  day  in  this  termj  obtained 
a  rule;to^ew  cause  why  this  action,  as  to  the  rectories  Flamank. 
o£Giyt9^un;9uad  Oddingtonj  should  not  also  be  discontinued. 
The  jipround  oipi  which  i)he  jdefendant  claimed  an  exeonp- 
tion*  9S  to  Giffttptoa,  ,was  a  certificate  by  the  bishop  of 
Os^ari^jstaixiag  ^  that  the  bishop  would  have  granted  the 
'  defen^aQta  l^^ce  for  nonrr^sidence  .on  Glympton^  for 


\ 


(a)  The  54  Geo.  3.  c,  bA,  enacts,  '  That  all  licences  for  non- 
'  fttidenoe*  wh^h  fhall  have  been  gtantad,  or  .which  shall  be 

*  graot^  on  pr  before  the  1st  of  July  1814,  by  any  archbishop 

*  at  bnshop,  under  and  subject  to  the  provisions  nf  the  43  Geo,  3. 
'  c.  84,  and  upcvi  whj^h  the  archbishop  or  bishop  graoting  tlie 

*  same,  shall  certify  that  they  are  satisneH,  and  believe  that  the 
'  causes  of  granting  ^uch  licences  really  have  existed  for  many 
'  penods  antecedent  to  the  granting  ibereof;;^  and  thai  the  ajrclh> 

*  Disbop  or  bishop,  giving  such  certificates^  would  have  granted 

*  the  licences  to  which  they  refer,  if  proper  opfi^ication  had  been 
'  made  lo  him  in  due  time,  and  that  the  conditions,  upon  which 

*  such  licences  would  have  been  aranted,  have  been  perfbrined  ; — 
'  «id  also  all  certificates,  which  mall  certify  that  ihe  archbishop  or 

*  bisbop,  giving  such  certificates,  would  have  gr;uited  lioences  for 
'the  periods  specified  in  such  certificates,  for  causes  of  a  temporary 

*  nature,  to  be  also  therein  specified,  and  which  they  believe  did 
'  really  exist,  if  proper  application  had  been  made^  and  that  the  con- 

*  ditions  have  been  performed  : — ^all  be  deemed  to  be  good  and 
'  valid  licences,  as  if  ouly  granted  accoiodiii^  ^  the  43  Qeo,  3.  e.  34/ 

«  By  the  4th  section  it  is  enacted,  *  Thatjt  shall  be  lawful  for  any 
'  person,  against  whom  any  action  shall  have  been  brought,  before 
'the  6th  of  J)ficemher  1813,  for  anypi^mlty  JACiu^f^  under  the 

*  43  Geo,  3.  c.  84,  and  to  whom  any  such  licence  and  certificate 
'  shall  hava  been  granted,  or  who  shall  have  notified  ills  ^xtoiptiorf 

*  before  the  1st  of  July  1814,  to  apply  Ip  the  jcourl^  ojr  f^JM^^ 
'  thereof,  if  the  court  be  not  silting,  fur  an  order  todiscontinue  such 
'  action,  upon  payment  of  the  costs  up  to  the  time  ofaBck  applt<«' 
'  cation,  to  be  taxed  as  hetweeu  attorney  ancf  pUeu|;  and  such 

*  court  or  judge  is  authorized,  upon  affidavit  of  tlf^  granting  and 
'  registering  of  any  such  licence  and  certificate,  or  of  the  noiifioa^> 

*  tion  of  any  exemption,  and  of  noiice  thereof,  with  a  copy  of  the 

*  licence,  8cc.  having  been  given  to  the  plaintiff,  to  make  sbeH 
'  order  as  aforesaid ;  upon  the  making  of  which  order,  and  on  pay- 
'  ment  of  costs,  such  action  shall  be  discontinued ;  and  it  shall  be 
'  lawful  for  the  plaintiff,  at  any  time  after  (he  SOth  July  1814,  till 

*  such  application  be  made,  to  proceed  in  sqcb  action,  as  if.  this  act 

*  hiid  not  been  passjcd,  and  as  it  no  licence  or  certificate  had  been 

*  granted,  or  notification  nuade.' 
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1814.  '  the  period  of  his  absence  from  that  benefice,  irapplica* 

„,'*"^  *  tion  had  been  made  in  due  time  for  the  same  5  on  ac-' 

VV  RIGHT 

0.  *  count  of  his  having  the  royal  donative  of  Lanbydroe^  m 

Flamank.       c  ^Ij^  county  of  Cornwall^  which  is  locally  situated  in  the 

'diocese  of  Exeter;""^  hb  actually  performing  the 
'  duties  of  that  parish  himself;— ^f  his  having  applied  for 
*  a  licence  from  the  bishop  of  Exeter  to  reside  at  BMbmmf 
'  three  miles  distant  from  Lanhydroe^  there  being  no  par* 
'  sonage-house  in  the  parish ; — and  of  his  having  the 
*  '  duties  of  the  parish  of  G/ympioH  regularly  and  property 

'  performed,  during  his  absence.' — ^The  question  wast 
whether  this  licence  to  reside  at  Bodmin  were,  or  were  not, 
to  be  considered  ^  a  r«i»idence  at  Lanhydroc,  for  the  pur- 
pose of  excusing  hb  non-residence  at  Glyfnpi9n* 

Mr.  Serjt.  Copley  now  shewed  cause  against  the  riile. — 
The  object,  he  said,  of  stat.  54  Geo.  S.  c.  54,  was  to  pro- 
tect parties  who  hod  neglected  to  obtain  licences,  though 
"^  previously  entitled  to  them :— The  bishop  might,  in  such 
case,  grant  a  certificate  with  a  retrospective  operation  ; 
subject,  howeVer,  to  the  provbions  of  the  43  Geo.  3.  c.  84; 
for  he  contended  that  the  certificate  must,  in  its  con- 
struction and  form,  be  similar  to  the  licence  granted 
tinder  the  last-mentioned  act.  All,  therefore,  that  it  was 
.  .pecessary  for  him  to  shew  was,  that  the  ground  of  the  de- 
fendant's certificate  would  not  have  been  a  sufiicient  ex- 
emption under  the  43  Geo.  5.  In  the  1 9th  sectioa^f  that 
act,  the  cases  were  enumerated,  in  which  the  bishop  was 
empowered  to  grant  licences  ;  but  the  certificate  in  ques- 
tion could  nq^  be  said  to  fall  within  any  of  those  cases. 
By  the  20th  section,  the  bishop  was  also  authorized  Xm 
grant  licences  in  cases  which  were  not  enumerated  by 
the  19th  clause;  but  the  licence,  in  such  case,  must  be 
approved  of  by  the  archbishop,  which  was  not  the  case  m 
the  present  instance.  The  defendant  was  liable  to  pe- 
nalties for  not  residing  on  his  living,  unless  he  resided  at 
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as  an  excuse  for  not  resiamg  on  one,  a  licence  not  to  re* 

side  on  the  other.    According  to  that,  a  man  might  have  V. 

twenty  livings,  and  a  licence  not  to  reside  upon  one      Flamahk. 

would  be  an  excuse  for  not  residing  on  any  of  the  others. 

So,  in  such  case,  though,  by  the  stamp  act,  it  would  be 

requisite  for  him  to  have  as  many  stamped  licences  as  he 

had  livings,  by  these  means,  one  licence'  and  one  stamp 

would  be  sufficient.     He  should  say  nothing  at  present 

as  to  OddingtoHi  because  the  question  as  to  that  would  be 

decided,  in  a  great  measure^  by  the  decision  of  the  court 

as  to  Glympton. 

Mr.  Serjt.  Lens^  contrif  observed  that  the  certificate  of 
the  bishop  of  Oxford  was  to  be  considered  with  re- 
ference to  the  licence  of  the  bishop  of  Etcettr,  recited 
therein ;  which,  he  contended,  was  not  to  be  taken  as  a 
licence  to  be  absent  from  Lanhydrocy  but  only  as  sub- 
stituting for  that  parish,  the  place  which  was  most  con- 
venient for  the  residence  of  the  defendant.  The  de-  ' 
fendant  was  to  do  the  duty  of  Lanhydroc^  though  cor- 
pondly  residing  at  Bodmin.  It  was  physically  impossible 
for  him  actually  to  reside  at  Lanhydroc;  but  he  contended 
that  this  was  a  residence  there,  sufficient  for  all  the  pur- 
poses of  the  act. 

Lord  Chief  Justice  Gibbs. — The  question  in  this  case 
is,  whether  the  bishop  of  Oxford  were  authorized  to 
grant  the  certificate  which  excuses  the  defendant's  resi- 
dence at  Giympton,  without  the  confirmation  of  the  arch- 
bbhop ;  and  that  depends  on  the  question,  whether  the 
residence  of  the  defendant  at  Bodmin,  which  certainly  is 
made  an  excuse,  by  the  licence,  for  his  non-residence  at 
X.aniydreCf  be  equivalent  to  a  residence  at  the  latter  place^ 
and  so  puts  him  in  the  same  situation,  as  if  he  had  been 
corporally  resident  at  Lanhydroc.  To  decide  this  ques- 
tiouy  we  must  look  to  the  12th  section  of  43  Geo.  3.  r.  84 
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That  section  subjects  the  incumbent  to  the  penalties  kn- 

posed  therebyt  if  he  do  not  reside  on  his  living,  or  on 

some  other,  of  which  he  may  be  possessed.    Now,  in  the 

present  case,  the  defendant  does  not  reside  at  Glymftw  $ 

frifnd/acUf  therefore,  he  is  liable  to  the  penalties  of  the 

act ;  and  he  can  only  be  excused  from  those  penalties,  by 

shewing  that  he  is  resident  on  some  other  living.    He 

contends  that,  though  he  be  not  actually  resident  at  Lsm* 

hydrocy  yet  the  bishop  having  permitted  him  to  reside  aft 

Bodmin^  that  permission  excusea  him  not  only  frrom  a  re* 

sidence  at  Lanbydroc,  but  also  at  every  other  living,  o( 

which  he  may  be  possessed.   That  proposition,  however^ 

is  not  true  to  its  full  extent : — As  far  as  he  can  be  called 

upon  to  reside  at  Lanhydrocy  it  is  sufficient,  but  no  fiirther  | 

and  if  he  were  desirous  to  excuse  himself  for  not  residing 

s^t  another  living,  he  should  have  resorted  to  the  method 

prescribed  by  the  act  \  that  is,  he  should  have  obtaixied 

a  licence  for  absence  from  that  living.    This  he  has  not 

done ;  I  am  therefore  of  opinion  that  he  is  not  excused. 

The  rest  of  the  court  concurred. 

Rule  discharged. 


Friday, 
Nov.  2h, 

Where  a  licence 
for  non-resideoce 
has  been  obtain- 
cd,  previously 
to  the  Ulh  July 
1814,pursjuantto 
54  Geo.  3.  c.  54, 
but  the  allow- 
ance by  the  arch- 
bishop, required 
by  43  Geo^  3.  c. 
84. 1.  SO,  is  note 
obtained  till  afler 
thatfiertod; — the 
granted. 


WRIGHT  v.  LAMB,  clerk. 

This  was  also  an  action  for  non-residence,  the  defendant 
being  possessed  of  the  rectory  of  Charwelton^  in  the  dio- 
cese of  Peterborough^  and  the  vicarage  of  Banbury,  in  the 
diocese  df  Oxford.  With  respect  to  Charwelhn,  the  de- 
fendant had  obtained  a  certificate  firom  the  bbhop  of 
Peterborough f  dated  the  10th  of  June  1814,  sanctioning 
his  absence  from  that  benefice,  'on  account  of  there 
•  being  no  house  of  residence  thereon,  and  of  his  serving 

liceoce,  when  ratified,  is  valid  from  the  time  when  it  waa  origiaalljf 
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*  the  cure/  As  .to  Banbury^  the  bishop  of  Oxford  bad 
also  granted  him  a  certificate^  dated  the  23d  of  June 
18 14,  ^  on  account  of  his  having  the  benefice  of  Charwet-. 
^  /Mi;— H)f  his  residing  at  Daventry^  within  four  niiles  of 

*  the  same,  by  a  licence  of  his  diocesan  j— and  of  his  per- 

*  formings  himself ,  the  AvlXj  oi- Chamvelton.^  The  de* 
fimlant,  in  July  last,  applied  to  Mr,  Justice  Heathy  under 
the  4th  section  of  54G^«  '^.  €.5^(p)^  for  an  order  to 
discontinue  this  action^  by  virtue,  of  these  licences ;  when 
it  was  objected  on  the  part  of  the  plaintiff  that^  as  to 
B^tury,  the  bishop  of  Oxfird  had  no  authority  to  grant 
g  licence  for  non-residence  <m  that  living,  without  the 
confirmation  of  the  archbishop ;  the  cause  alleged  in  that 
licence  not  being  one  of  those  enumerated  in  the  19th 
section  of  4S  Geo.  3.  c.  84  (i): — And  the  learned  judgCt 
considering  the  objection  to  be  well  founded,  refused  the 
application  (r).  The  defendant  afterwards  applied  to  the 
grchbi$hop,  who  ratified  the  licence  on  the  Sth  of  No^ 
^MtmieTm 

Mr.  Serjt*  Biosset,  accordingly,  on  a  former  day  in  this 
term,  obtained  a  rule  to  shew  cause  why  the  action  should 
not  be  discontinued,  on  payment  of  costs. 

Mr.  Serjt.  C^iey  now  shewed  cause.  The  question^ 
he  said,  was,  whether  the  certificate,  as  to  Banbury^  could 
be  considered  as  a  good  and  valid  licence,  on  or  before  the 
1st  of  July  I814y  which  was  the  time  limited  by  th^ 
54  Geo.  III.  r.  54.  It  was  true  that  a  licence  had  been 
granted  by  the  bishop,  antecedently  to  that  period ;  but 
that  was  ineffectual,  unless  ratified  by  the  archbishop. 
]Mow  the  licence  did  not  receive  the  confirmation  of  the 
archbishop,  till  long  after  that  time.  It  was  impossible^ 
Ke  said,  to  illustrate  this  case  by  any  example ; — it  was 
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Laiib. 


(a)  Fid.  ante,  p.  369,  note  («).— (6)  Ante,  368,  note  (a). 

(c)  See  the  last  case. 
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IS14.  sufficient  to  look  at  the  concluding  words  of  the  20ih' 

^JT""^  section  of  43  do.  Id.  c.  84.  •  And  no  such  licenced  shall 

Vv  RI GHT 

V.  'be  good,  unless  so  allowed  by  such  archbishop/ 

LkMJB.  jjj.^  Seijt.  Blosset,  contrite  contended  that  the  licence, 

when  ratified  by  the  archbishop,  had  a  retrospective 
operation  to  the  time  when  it  was  originally  granted, 
and  was  therefore  valid  from  that  tiine.  By  stat. 
43  G0.  in.  e,  84,  the  bbhop  wias  empowered,  in  the  first 
instance*,  to  grant  his  licence ; — when  he  had  so  exer- 
cised hi^  authority,  the  archbishop  was  to  enquire  into 
the  circumstances  of  the  case,  and  was  to  allow  or  dis» 
allow  such  licence  at  hb  discretion : — ^The  word  disaUwff 
.  he  said,  supposed  a  pre-existence  of  the  licence.  The 
Kcence  was  to  be  invalid,  unless  so  allowed ;  not  ufM  it 
Was  so  allowed ;  it  was,  therefore,  a  condkibn  subsequent. 
So,  in  the  case  of  the  enrolment  of  a  bargain,  the  bargain 
was  void  wdest  enrolled,  itot  ////  it  was  ehrolled.  All 
«  that  was  required'  by  the  54  Gtd.  III.  c.  54,  had  beea 

done,  for  that  act  took  no  notice  of  the  confirmation  by 
the  archbishop.  It  was  only  necessary  to  satisfy  the 
court  that,  by  this  matter  ex  post  facto^  authority  had 
been  given  to  a  licence  which  was  granted  before  the  1st 
of  July  1814.  When  the  application  was  made  to  JMr. 
Justice  Heaihf  the  licence  had  not  been  submitted  to  the 
archbishop;  therefore,  rebus  existentiius,  it  was  not  a 
valid  licence : — but  after  it  had  been  submitted  to  the 
archbishop,  and  had  received  his  sanction,  it  was  valid  ai 
initio ;  otherwise,  it  would  be  a  licence  granted  entirely 
by  the  archbishop.  Surely  the  archbishop  must  have 
some  time  allowed  him  for  making  his* enquiries;  and  if 
a  defendant,  during  that  time,  were  to  be  constantly  sub- 
ject to  an 'action  for  non-residence,  he  would  be  placed 
in  a  degree  of  peril,  which  never  could  have  been  in- 
tended by  the  legislature.  The  43  Geo.  III.  c.  84,  was  a 
penal  act,  and  ought  not  to  be  construed  strictly. 
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liOr  J  Chief  Justice  GiBBS. — ^The  object  of  the  54G/^ni.  1814, 

x*.  54^  was  to  relieve  from  the  penalties  of  non-residence, 
those  clergymen  who  were  entitled  to  an  excuse  for  such 
pcfn-residence,  and  who  might  have  obtained  dispensa-         Lamb. 
tions  for  such  penalties,  if  they  had  pursued  the  course 
directed  by  the  legislature  ; — that  is,  provided,  within  a 
certain  time,  they  had  procured  licences  from  the  bishop, 
with  certificates  added  to  such  licences,  stating  that  the 
bishop  would  have  granted  such  dispensations,  if  applica^ 
tions  had  been  made  to  him  for  that  purpose ;  which,  if 
granted,  would  have  furnished  them  with  a  legal  defence. 
Jt  is  objected,  in  the  present  case,  that  the  licence  has 
not  been  rendered  effectual  by  something  which  is  re- 
quired by  the  act  to  give  it  validity; — that  the  mere 
licence  of  the  bishop  is  not  sufficient,  unless  it  be  con- 
firmed by  the  archbishop,  within  the  time  limited  by  the 
act.    To  decide  this  question,  we  must  consider  the  con- 
struction of  the  act ;  and  if  that  only  require  the  licence 
to  be  obtained  within  the  limited  time,  and  to  be  after- 
wards confirmed  by  the  archbishop,  the  licence  in  the 
present  case  is  sufficient.    The  54  Geo.  m.  c.  54,  speaks 
inly  of  the  licence  or  certificate,  and  of  the  time  within 
which  they  are  to  be  obtained  \  it  limits  no  time  to  any 
further  proceedings.    I^  then,  the  licenqe  have  b^n 
obtained  in  time,  though  the  ajlow^ce  by  t;he  arcliibishop  ^ 
were  not  procured  till  a  later  period,  that  is  sufficient. 
If  the  allowance  had  nevjtr  been   procured,  the  de- 
fendant could  never  have  availed  himself  of  the  licence. 
When,  therefore,  the  application  was  made  to  my  brother 
Heathy  he  was  quite  right  in  rejecting  it,  because  the  al- 
J^wance  had  not  then  been  obtained.    Now,  however,  it 
has  been  obtained ;  and  therefore,  all  that  is  required  to 
be  done,  has  been  done. 

The  rest  of  the  court  concurred. 

Hule  absolute. 
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Saturday,  LUZALETTI  V.   POWELL. 

Nqv.  20. 

Oil  moving  for  The  Solicttor-Generalf  on  a  former  day,  moved  for  a  rule 

a  rule  nisi  to         ^^^f  ^q  compel  the  plaintiff  in  this  action,  and  in  another 

compel  the  plain-  /  .  .  .       - 

tiff  to  give  secu-    between  the  same  parties,  to  give  security  for  costs,  on 

de?  ndanrmust"*  *^  ground  that  he  had  left  this  country,  and  was  gone 
state  in  what  to  reside  in  Spain ;  and  that  his  attorney,  on  being  ap- 
im^a're*:— The  "  P^'^  ^^»  refused  to  give  any  security  {a).  He  was  not 
court  will  not  prepared  to  say  in  what  stage  of  the  proceedings  the 
msi,  iu  a  cause     causes  then  stood,  conceiving  it  to  be  sufficient  to  shew 

'  ID  which  inter-     ^^^  when  cause  should  be  shewn  against  his  rule.    The 
locutoryjudg-  ,    ,,    *       . 

ment  has  been      court,  however,  held  that  it  was  necessary  to  state  it  on 

•igned,  until  that  juaking  the  motion,  which  the  Solicitor-General,  accord- 
ludgmenthas  .  . 

been  set  aside.  ingly,  now  did ;  when  it  appeared  that  interlocutory  judg- 
ment had  been  signed  in  one  of  the  actions,  but  that,  in 
the  other,  the  defendant  had  not  pleaded.  With  respect 
to  the  first,  he  admitted  that  the  court  could  not  make 
the  rule  absolute,  pending  the  judgment ;  but  his  reason 
for  making  the  motion  now  was,  that  the  other  ^de 
might  not  allege  that  the  application  had  not  been  made 
soon  enough. 

Lord  Chief  Justice  Gibbs. — ^The.  court  cannot  even 
grant  a  rule  nisi,  unless  the  judgment  be  set  aside.  This 
is  the  same  as  if  the  motion  were  made  in  a  cause  which 
does  not  exist. 

Per  Curiam — Rule  refused,  as  to  the  action  in 
which  interlocutory  judgment  had  been 
signed.     As  to  that  in  which  no  plea  had 

been  pleaded,  a  rule  nisi  was  granted. 

~  -  -  --  .-■-----■  —  — ^     —      ^  ■■ 

(a)  Where  the  defendant  is  entitled  to  demand  security  for  costs, 
he  should  first  apply  for  it  to  the  plaintiff^s  attorney  j  9Smiik*s 
'  Rep.  661  i  and  if  the  motion  be  not  made  till  after  notice  of  trial, 
the  court  of  K.  B.  will  require  an  affidavit  that  such  application 
has  been  made;  otherwise,  not.— B.  E.  47  Geo.  III.  K,  B. — 
TitUr%  Prac.  633,  6th  cdiUon. 
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EDWARDS  V.  RODDING.  x?*""**?" 

Nov.  20. 

Xhis  was  an  action  for  money  had  and  received^  and      An  auctioneer, 
was  brought  to  recover  back  tte  sum  of  of  1000,  which  ir^dijlLiTou*^ 

had  been  paid  by  the  plaintiff,  as  a  deposit  on  the  pur-  ^^^  sale  of  an 

1      ,     r  -1  r  tTwt        mt       1      estate  by  auction, 

chase  of  an  estate  m  the  county  of  WUts.    The  de-  knowing  that 

fendant  acted  as  attorney  and  auctioneer  for  the  vendors  ?^^^  "  *  defect 

c  .  .  .  V .  1  ,        ,     J    ^  xviVCi^  vendor'a 

ot  the  estate  m  question »  which  was  knocked  down  to  title,  it  answer- 

the  plaintiff  at  a  public  auction,  on  the  8th  of  March  chllelJ'foMl^dc. 
1813  ;  one  of  the  conditions  of  sale  being,  that  abstracts  posit,  though  he 
of  the  title  should  be  delivered  within  one  month  from  the  j^  ^^  \j^^<t^ 
<lay  of  the  sale.   This  condition  not  being  complied  with,  vendor, 
the  plaintiff's  attorney,  after  frequent  correspondence  be  it  a  mere 

with  the  defendant  on  the  subject,  at  length  wrote  to  •takeholdcr,  and 

*  •  ,  r  'MM'      t  *•«!  «••«       ^^^  to  be  con* 
him  on  the  2 1st  of  March  1 8 14,  as  follows : — ^Sir  \ — For  tidered  aa  agent 

*  want  of  a  title,  you  will  please  to  return  our  client  his  de-  ^"'^f  ^^^  parties  j 

*  posit-money  with  mterest.  — The  defendant,  on  the  23d  liable,  at  all 

oi  March,  answered  this  demand,  by  stating  that  he  was  !!*"!!\^u  ^^ 

'  .  .  contract  be  corn- 

directed  by  the  vendors  to  inform  the  plaintiff  that  they  pleted. 

were  proceeding  with  the  title  to  the  "estate,  and  that 
they  would  not  consent  either  to  return  the  deposit,  or 
to  let  the  plaintiff  off  his  purchase.  At  the.  trial  of  the 
cause,  before  Mr.  Justice  Dampier^  at  the  last  assizes  at 
Salisbury  f  it  was  contended,  on  the  part  of  the  defendant» 
that  the  action  was  not  sustainable  against  him,  as 
auctioneer,  because  he  had  paid  the  money  over  to  his 
priiicipals,  as  appeared  by  his  answer  to  the  plaintiff^s 
letter.  The  learned  judge,  however,  wa!^  of  opinion  that 
the  plaintiff  was  entitled  to  break  off  the  contract,  and 
that  the  defendant  should  not  have  paid  over  the  money, 
knowing,  as  he  must  have  known,  having  acted  as  at- 
torney as  well  as  auctioneer  for  the  vendors,  that  the 
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1814.  latter  were  unable  to  make  a  good  title  to  the  estate. 

The  jury,  accordmgly,  found  a  verdict  for  the  plaintiff. 
Mr.  Serjt.  Lens^  on  a  former  day  In  this  term,  moved 
BoDDivG.      ^i^ai;  this  verdict  should  be  set  aside,  and  a  new  trial 

granted.  He  contended  that  thb  action  could  only  be 
supported,  on  the  ground  that  the  money  was  remaining 
in  the  agent's  hands,  and  that  he  had  received  notice 
not  to  pay  it  over.  He  cited  Lady  Windsor*s  case  («), 
tvhich  was  an  action  for  money  had  and  received,  and 
was  brought  to  recover  certain  sums  which  the  defend- 
ant, as  receiver  of  Lady  Windsor^s  rents,  had  received 
from  the  plaintiff,  and  which  the  plaintiff  conceived  she 
was  not  entitled  to.  The  court  held,  that  the  action 
should  have  been  brought  against  Lady  Wtndsor  herself» 
and  not  against  her  agent ;  and  Lord  MamjUti  said  that, 
where  payments  were  made  to  a  Inown  agents  the  action 
should  be  against  the  principal,  except  in  special  cases; 

■ 

as  under  notice,  or  malifide.  The  present  case,  he  saidf 
did  not  fall  within  either  of  the  exceptions  made  by  Lord 
Mansfield^  because  the  money  had  been  paid  over  before 
notice.  [Lord  Chief  Justice  Giibs, ^^The  person  to  whom 
the  plaintiff  would  first  apply,  was  the  auctioneer: — 
Now  his  answer  certainly  leaves  it  doubtful  whether  the 
money  had  been  paid  over  or  not.]  If  there  were  any 
doubt,  the  strict  law,  he  said,  ought  to  prevail.  In  the 
case  of  Buller  v.  Harrison  (b\  which  was  not,  however, 
exactly  in  point.  Lord  MansJUld  stated  the  law  to  be  clear 
that,  if  an  agent  paid, over  money  which  had  been  paid 
to  him  by  mistake,  he  had  done  no  wrong,  and  the  plain- 
tiff must  call  upon  the  principaL  This  was  a  recognition 
of  the  doctrine  for  which  he  was  contending,  though 
applied  to  another  instance.  [Lord  Chief  Justice  Gibbs. — 


(o)  4  Bur.  J984. (i)  C^wp,  665. 
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No  doubt,  that  principle  is  correct  in  the  case  of  a  com- 
mon agent,  but  has  it  ever  been  decided  that  an  auc- 
doneeris  at  liberty  to  pay  over  the  money  immediately? 
It  is  not  paid  to  him  for  the  use  of  the  principal,  but  it  is 
placed  in  his  hands  as  a  deposit,  to  be  paid  over,  when 
his  principal  shall  have  made  out  a  good  title.  What 
situation  would  the  purchaser  be  in,  if  this  were  other- 
wise ?  He  goes  to  the  auctioneer,  as  to  a  solvent  person, 
often  without  knowing  who  is  the  vendor,  on  the  faith 
that  a  good  title  will  be  made  $  and  if  the  auctioneer 
might  pay  over  the  deposit  immediately,  great  fraud  would 
i)e  practised.]  An  auctioneer,  he  contended,  was  agent 
for  both  parties,  though  in  different  capacities.  [Lord 
Chief  Justice  GMs. — ^He  is  rather  in  the  nature  of  a 
stakeholder.  If  I  send  my  servant  to  transact  business 
for  me,  he  does  not  become  the  agent  of  the  other  party. 

* 

Indeed  I  think  that  calling  the  auctioneer  the  agent  of 
both  parties  is  begging  the  question.]  A  rule  nisi  was 
liowever  granted,  and  on  tills  day, 

Mr.  Serjt.  Best  shewed  cause  against  it.  There  was  no 
doubt,  he  said,  as  to  the  plaintiff's  right  to  recover  back 
the  deposit ;  the  only  question  was,  whether  the  action 
had  been  properly  brought  against  the  auctioneer.  The 
plaintiff^  would  have  had  great  difficulty  to  support  his 
action  against  any  other  person.  The  defendant,  being 
the  attorney  for  the  vendors,  must  have  known  of  the 
defects  in  their  title,  and  it  was  at  least,  th^efore,  ex- 
tremely imprudent  to  pay  over  the  deposit,  with  the 
knowledge  that  such  defects  existed*  It  might  fairly  be 
firesumed,  from  the  defendant's  letter,  that  the  money 
was  still  in  his  hands ;  for  if  he  had  paid  it  over,  he 
ought  to  have  informed  the  plaintiff  to  whom  he  had  so 
paid  it,  in  order  that  the  action  might  have  been  brought 
:against  him.     He  cited  Burrough  v.  Skinner  (a)^  where 

(a)  5  Bur.  2639. 
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1814.        'the  defendant,  as  auctioneer,  had  sold  to  the  plaintiff  aa 
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interest  in  land,  for  which  the  plaintiff  paid  him  a  de> 
V.  posit  of  ,£50 ;  but  on  an  objection  to  the  title,  the  plain- 

HoDDiMG.      ^iff  declined  going  on  with  the  contract,  and  demanded 
/  back  the  deposit.    The  auctioneer  refused  to*  refund  it, 

but  on  an  action  being  brought,  paid  £s  into  court. 
The  plaintiff  obtained  a  verdict,  and  on  cause  being 
shewn  against  the  defendant's  rule  for  a  new  trial,  the 
court  were  clear  that  the  action  lay  against  the  auctioneer* 
The  money  did  not  appear,  in  that  case,  to  have  been 
paid  over;  but  if  it  had,  they  held  that  the  auctioneer 
was  a  stakeholder,  a  mere  depositary  of  the  <£50,  and 
ought  not  to  have  parted  with  it,  till  the  sale  was  com- 
pleted, and  it  appeared  to  whom  it  belonged.  On  the  . 
authority  of  that  case,  therefore,  the  defendant  was  lia- 
ble, whether  he  had  paid  the  money  over,  or  not : — ^For 
he  had  no  right  to  pay  it  over,  till  he  could  do  so  with 
safety ;  that  is,  till  he  knew  whether  a  good  title  could 
be  made  out.  Independently,  however,  of  this  authority, 
it  would  be  a  most  injurious  principle,  that,  where  a  per- 
son paid  money  to  an  auctioneer,  who  privately  paid 
it  over  to  his  principal,  the  auctioneer  should  not  be 
liable  to  the  person  from  whom  he  received  it. 

Mr.  Serjt.  Lens,  contra^  admitted  that  he  felt^e  force 
of  the  case  cited  by  the  other  side  *,  but  it  was  not,  he 
said,  exactly  in  point,  because  tbercy  the  demand  was 
made'  before  the  money  was  paid  over ;  and  though  the 
court  held  that  the  auctioneer  was  liable,  whether  thje 
money  were  paid  over  or  not,  yet  the  substance  of  that 
case  would  be  unimpeached,  though  the  court,  in  the 
present  instance,  should  decide  in  favour  of  the  defendant. 
There  had  been  no  concealment  on  the  part  of  the  de^ 
fendant :  If  there  had,  or  if  he  had  wilfully  withheld  the 
money  from  the  plaintiff,  after  notice  not  to  pay  it  to  any 
other,  he  would  have  been  liable ;  but  he  had  paid  it  over 
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in  pormance  of  the  duty  of  his  trast.^-^This  vhis  a  question 
of  great  importance  to  auctioneers : — If  an  auctioneer  were 
to  bt  considered  as  a  stakeholder,  there  was  an  end  of 
the  question ;  but  he  still  insisted  that  he  was  the  agent, 
iUvtrso  intuitu^  of  both  parties. 

liord  Chief  Justice  Gibbs. — ^The  only  question  in  this 
case  \sy  whether  the  defendant  have  placed  himself  out 
of  the  reach  of  this  action,  by  having  paid  over  the 
nxmey  to  his  principals. — It  is  not  contended  that  the 
plaintiff  is  not  entitled  to  recover  back  his  deposit; 
but  the  defendant  insists  that,  having  paid  it  over  to  the 
vendors,  and  having  received  no  notice  to  the  contrary, 
he  b  not  answerable  for  it.  My  brother  Dampier  thought 
othefwise ;  he  considered  that  the  defendant,  as  the  at- 
torney  for  the  vendors,  must  have  been  aware  of  the  de- 
fect in  their  title,  and  should  not  have  paid  over  the 
money,  while  that  defect  existed  \  and  therefore,  that  he 
was  liable. — On  that  ground,  I  am  of  opinion  that  this 
action  may  be  maintained.  It  is  unnecessary,  (though  I 
am  by  no  m^ans  prepared  to  say  that  the  doctrine  laid 
down  in  BurrQughs  v.  Skinner  is  not  to  be  carried  to  its 
farthest  extent)  to  consider  how  the  case  woul(l  have 
stood,  if  the  defendant  had  not  known  of  the  defect  in 
the  title : — For  he  was  clothed  in  the  twofold  character 
of  attorney  and  auctioneer.  It  is  quite  clear,  therefore, 
that  he  did  know  that  the  title  was  disputable,  at  least  in 
the  view  which  the  purchaser  had  of  it  \  and  it  is  equally 
clear  that,  having  that  knowledge,  he  ought  not  to  have 
paid  it  over.  The  money,  therefore,  was  paid  in  his 
own  wrong,  and  he  is,  consequently,  answerable  for  the 
return  of  ;t,  as  his  principal  would  have  been. 

Mr.  Justice  Heath. — ^I  am  of  the  same  opinion.  There 
would  have  been  no  doubt  in  this  case,  if  notice  had 
been  given  to  the  defendant  net  to  pay  over  the  money; 
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and  his  knowledge  of  the  defective  title  was  tantamount 
to  notice. 

Mr.  Justice Ch A MBRB. — I  think  my  brother  Dampm^t 
directions  were  perfectly  correct.  This  was  not  an  ab* 
solute,  but  a  conditional  payment,  or  rather  a  deposit; 
and  diould  not  have  been  paid  over  to  the  vendors,  till 
the  conditions  were  complied  with.  The  defendant,  by 
paying  it  over  before,  has  made  himselfliable. 

Mr.  Justice  Dallas. — ^Without  saying  what  an  aucr 
tioneer  ought  to  have  done  in  a  common  case,  I  am 
clearly  of  opinion,  confining  myself  to  the  present  case^ 
that  the  defendant  ought  not  to  have  paid  over  the 
deposit. 

Rule  disfcharged. 


Salurdav, 
NoY.  26. 

^here  a  defend* 
ant  u  entitled  to 
treble  costs  by  a 
judge's  certifi- 
cate,  under  a  sta- 
tute, and  the 
judgment  is  en- 
tered up  for  tre- 
ble costs  genC' 
rallif,  without 
stating  on  what 
ground  the  de- 
fendant is  enti- 
tled to  them ; — 
this  is  a  substan- 
tial defect,  and 
the  court  will  not 
amend  the  judg- 
ment by  striking 
out  the  word 
••  treble.- 


DUNBAR   V.   HITCHCOCK. 

This  was  an  action  for  an  assault  and  false  imprisonmeitf, 
and  was  tried  at  the  sittings  after  Trinity  term  181S, 
when  a  verdict  was  found  for  the  defendant ;  ^  and  it  .ap- 
pearing that  this  was  a  case  within  the  mutiny  act,  the 
judge  certified  that  the  defendant  was  entitled  to  treble 
costs,  according  to  that  statute  {a).  In  Michaelmas  term 
following,  the  costs  were  taxed  as  for  treble  costs,  and 
judgment  was  entered  up  for  the  same  upon  the  roll  gt^ 

(a)  By  the  annual  mutiny  act,  {Sect,  168  of  stat.  4?  Geo.  3.  c. 
32.)  it  is  enacted,  '  That  if  any  action,  he,  be  brought  against 


'  ant,  or  the  plaintiff  be  nonsuited,  or  suffer  any  discontinuaace  of 
'  the  action,  the  judge  shall  allow  the  defendant  his  treble  coso, 
'  &c/ 
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nerdlly^  without  stating  how  they  were  recovered  under 
the  statute.  The  plaintiff  afterwards  brought  a  writ  of 
error  in  the  house  of  Lords,  assigning  for  error,  among 
other  things,^  that  it  did  not  appear  by  the  said  judg- 
'  ment,  why  or  for  what  reason  it  was  considered  by  the 
*  court  that  the  defendant  should  recover  the  said  sum, 
^  for  his  treble  costs  and  charges  by  him  in  that  behalf 
'  sustained)  according  to  the  form  of  the  statute  in  that 
^  case  made  and  provided,  by  the  said  court  adjudged.' — 
The  defendant  then  took  out  a  summons  before  Mr.  Justice 
Heathy  to  shew  cause  why  the  judgment  should  not  be 
amended ;  but  the  learned  judge  refused  the  application, 
on  the  ground  that  the  error  was  substance,  and  not  mis* 
prision* 

Mr.  Serjt.  Lensy  on  a  former  day  in  this  term,  having 
obtained  a  rule  nisi  to  strike  out  the  word  '  treble*  in  the 
judgment, 

Mr.  Serjt.  Pell  now  shewed  cause  against  it.  There 
was  no  part  of  the  record,  he  said,  which  entitled  the  de* 
fendant  to  treble  costs ;  the  question,  therefore,  simply 
'Was,  whether  this  were  a  mere  mistake  and  inadvertency 
of  the  clerk,  which  the  court  would  amend,  by  virtue  of 
the  statutes  of  amendment  (a);— and  this,  he  said,  must 
depend  on  the  construction  of  those  statutes,  and  not  on 
any  general  decision  at  common  law ; — ov  whether  this 
had  not  been  done  by  the  defendant  intentionally,  in 
order  to  entitle  him  to  his  treble  costs,  according  to  the 
certificate.  In  Tidd's  Precedents,  p.  393,  4th  edition, 
there  was  a  form  of  a  judgment  entitling  the  defendant, 
a  commissioner  of  the  property  tax,  to  treble  costs,  which 
was  exactly  in  point.  The  defendant  should  have  drawn 
up  his  judgment  according  to  that  form,  and  so  have  en* 
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tilled  himself  to  treble  costs ;  instead  of  which,  hiwig 
made  this  gross  mistake,  he  now  wanted  to  waive  his 
right  to  treble  costs.  But  when  a  party  applied  to  a  so* 
perior  court  to  amend  a  judgment,  which  was  not  amend* 
able  by  the  roll,  it  was  necessary,  he  said,  that  that  appli* 
cation  should  be  supported  by  affidavit ;  though,  where 
the  error  might  be  amended  by  the  roll,  there  was  no  ne* 
cessity  for  such  collateral  assistance.  If  the  court  should 
grant  this  amendment,  it  would  be  an  encouragement  to 
mistakes  of  every  kind,  which  might  always  be  amended 
by  calling  them  misprisions. — ^In  Grten  v.  Rennett  {a\  Mr. 
Justice  BulUr  made  an  express  distinctionl^etween  amend* 
ing  those  mbtakes  which  were  occasioned  by  the  act  of 
the  parties,  and  those  which  were  occasioned  by  the  mis* 
take  of  the  clerk.  . 

Mr.  Serjt.  Ltns^  contrhy  insisted  that  this  was  merely  % 
misprision  which  the  court  would  alloyr  to  be  amended;  , 
and  that  amendment  would  obviate  the  necessity  of  an  ar- 
gument in  the  court  above.  The  defendant  had  the 
judge's  certificate,  and  there  was  no  necessity  that  the 
amount  of  the  costs  should  appear  at  all  on  the  record, 
any  more  than  the  costs  of  a  special  jury,  or  costs  of  any 
other  description.  [Mr.  Justice  Heath. — Can  the  court 
award  treble  costs  in  any  action,  at  their  discretion  ?] — 
[Lord  Chief  Justice  Gibbs. — ^The  allegation  is  not  true  that 
these  are  the  costs  which  the  defendant  has  sustained  by 
this  action,  as  stated  in  the  judgment : — ^The  sum  claimed 
consists  of  those  costs,  and  something  more.]  This,  he 
contended,  was  merely  a  mode  of  reckoning  the  costs, 
which,  in  fact,  were  what  the  statute  allowed  him  to 
claim.  The  case  would  have  been  very  different,  if  the 
defendant  had  attempted  to  take  them  without  the  au« 


(«)  1  r.  /?.  782. 


IN  THE   FIFTY-FIFTH   YEAR   OF    GEO.  III. 


885 


diority  of  the  judge's  certificate.  [The  Chief  Justice  en- 
qmred  what  was  to  govern  the  prothonotary  in  taxing 
double  or  treble  costs,  in  a  case  where  there  was  no  cer- 
tificate of  the  judge  ?  Mr.  Prothonotary  Ray  said  that  the 
same  proof  was  required,  as  would  satisfy  the  court,  if 
the  cause  were  before  them,  that  the  party  was  entitled 
to  them.]  Mr.  Seijt.  Lens  then  cited  Harper  v.  Carr(a)i 
to  shew  that  the  defendant  was  entitled  to  his  treble 
costs,  by  the  certificate  of  the  judge  alone,  without  aivy 
inteference  by  the  court ;  and  Finlay  v.  Seaton  (^),  to 
shew  that  it  was  not  necessary  that  the  ground  on  which 
he  was  entitled  to  them  should  appear  upon  the  record. 

Lord  Chief  Justice  Gibbs. — But  those  cases  relate  to 
the  authority  on  which  the  costs  are  taxed,  and  not  to 
the  manner  in  which  they  are  to  appear  on  the  re-- 
cord.  Under  the  impression  of  the  information  which 
we  have  at  present,  as  to  the  mode  of  drawing  up  the 
judgment,  I  am  of  opinion  that  this  rule  cannot  be  made 
absolute.  In  the  case  of  a  common  judgment,  where  the 
defendant  succeeds  in  the  action,  the  judgment  is,  that 
the  defendant  do  recover  against  the  plaintiff*  a  certain 
sum,  being  the  costs  incurred  by  him  in  defending  the 
action,  and  these  are  supposed  to  be  the  full  costs.  Where 
a  statute  gives  double  or  treble  costs,  it  gives,  in  fact,  a 
recompense  for  the  injury  which  the  defendant  has  sus- 
tained by  the  action,  consisting  of  the  costs  incurred  by 
the  defence,  together  with  certain  aliquot  parts  of  those 
costs.  They  ought  not,  therefore,  to  be  stated  in  the 
C^ommon  form,  but  something  ought  to  be  added,  t^  jus- 
tify the  recovery  of  them.  No  case  has  been  cited, 
where  the  courts  have  held  double  or  treble  costs  to  have 
been  included  in  the  costs  given  by  the  judgment  ge- 
nerally for  the  defendant.     This,  therefore,  is  a  sub- 
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stantial  defect,  and  cannot  be  considered  as  a  misprisioil 
of  the  clerk ;  and5  consequentl75  the  court  cannot  order 
it  to  be  amended  as  such; 
The  rest  of  the  court  concurred* 

Rule 


Monday» 
Nov.  28. 

Bail  by  affidavit 
rejected,  on  the 
ground  that  one 
of  them  was  de- 
scribed in  the 
noiice  ofjustifi* 
cation  as  J.  B» 

Snerally,  but  in 
e  qffiaavii  of 
justification  as 
J.  B.  the 
younger. 


V.   MBLLER. 


]Vf  R*  Serjt.  Bosanquet  opposed  the  justification  of  the 
bail  in  this  case,  which  was  by  affidavit,  on  the  ground 
that  notice  had  been  given  that  J.  S.  would  justify ;  the 
affidavit  which  had  been  sent  up  from  the  country 
stated  that  J.  5.  the  younger  was  worth  so  much*  By 
stating  him  in  the  notice  generally,  the  plaintiff  would  be 
induced  to  suppose  that  the  elder  person  was  intended  as 
one  of  the  bail|  and  he  mightf  perhaps^  consider  bim  to 
be  sufficient. , 

Mr.  Seijt.  Best  contended  that  the  plaintiff  should  have 
produced  an  affidavit  that  there  were  two  persons  of  the 
same  name. 

Lord  Chief  Jiistice  Gibbs. — ^The  defendant  has,  by  his 
affidavit,  confessed  that  there  are  two.  For,  by  deag- 
nating  this  man  as  the  younger,  it  must  be  implied  that 
there  is  another  of  the  same  name  \  which  other  must  1>e 
the  person  intended  in  the  notice,  since,  in  thenotice^he 
is  stated  generally. — Per  Curiam^ 

Bail  rejected. 


IN  THB   FIFTY-FIFTH  YEAR  OF  GEO.  III.  387 


1814. 


WTNN   V.  KAY. 


Monday* 
Nov.  28. 


±m%  was  an  action  on  the  non*residence  act^  43  Geo*  3.  Though  a  licence 
r.  84(a),  and  was  brought  to  recover  certain  penakies,  dcncedonot 

allefired  to  have  been  incurred  in  the  years  1812  and  cover  the  whole 

of  the  period  for 
iS13.  which  penahies 

Mr.  Serjt.  Heywood,  on  a  former  day  in  this  term,  ob-  Jl^^mS^  a^f 
tained  a  rule,  founded  on  the  54  Geo*  3.  c.  54  {h\  to  shew  there  be  not  suf- 
cause  why  the  action  should  not  be  discontinued,  on  the  uncoverelj^to 
ground  that  the  licence,  which  had  been  granted  by  the  subject  the  in- 
Ushop  to  the  defendant,  though  it  did  not  cover  the  whole  nahy,  the  court  * 

of  the  time  which  the  defendant  was  alleged  to  have  been  "^^^^  inicrferc  to 

•  e        ,.,         ^  ir,  «.  '**y  ^"®  proceed- 

absent  trom  his  benefice;  yet  left  only  two  months  m  any  ings.^The  sut. 

one  year,  which  was  too  short  a  period  to  sustain  the  ac-  ^^x9^'  ^-  f*  ^^* 

'       '  ^  ^  which  requires 

tion.    A  licence  had  been  granted  on  the  1 6th  of  Novem-  licences  to  be 
ber  1813,  to  be  absent  from  that  time  till  the  1st  of  fore^lhl  m  jr«S" 

January  1 8 1 5,  on  account  of  the  unfitness  of  the  parsonage  l^  ^^*  J^**^  "®' 
r^  .,  ./.  t       t        %        '  ,         ,  ,     hmit  the  time 

house,  with  a  certificate,  dated  and  registered  on  the  1 8th  within  which 

of  November  1814,  that  the  cause  of  action  existed,  and  fe«ificates  are  to 

'be  granted. — 

that  a  licence  would  have  been  granted,  if  application  Semite,  that  a 
had  been  made,  from  the  21st  of  February  1812,  to  the  ^'afte^fhe^sr' 
16th  of  November  1813;    so  that  the  only  part  of  the  J^ly  18I4,  can- 
time^  during  which  the  plaintifiF claimed  penalties,  and  the  ^ar  to  the  action ; 
defendant  remained  unprotected  by  the  licence,  was  from  ^".^ "  ^^y  ^T"*'' 
the  1st  of  January  to  the  £lst  of  February  1812.  tion  to  the  court 

Mr.  Serjt.  Copley  now  shewed  cause  against  the  rule,  ^^l^'^  ^'"^ 
He  made  a  preliminary  objection,  that,  though  the  licence 
^was  obtained  previously  to  the  1st  of  July  1814,  the  cer- 
tificate, which  was  to  give  the  licence  a  retrospective  opera- 
tion, was  not  granted  till  the  1 8th  of  November  following ; 


(fl)  See  that  act  recited^  unle  p.  368,  note  (a).— (t)  Ante  '^Qg, 
note  (a) . 

VOL.  I.  E  E 
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1814.  and  therefore,  that  the  case  did  not  fall  witlun  die 

54  Geo.  3,  which,  he  contended,  limited  the  certificate^  as 


Wyn  V 
9.  well  as  the  licence.    Hie  certificate,  he  said,  was  all  tha^ 

^^^'  the  bishop,  in  the  present  instance,   had  to  constder^^ 

as  excusing  the  defendant's  absence,  daring  tke 
for  which  it  was  granted;    and  therefore,  it  was 
like  the  case  of  the  confirmation  or  aDowance  bf  dfee 
airchbbhop,  which,  as  the  court  had  lately  decided^  wmt 
not  limited  by  the  54  Geo.  S.  {a).    As  to  the  other  ques- 
tion, whether  the  court  would  discontinue  the  action,  on 
the  ground  that  there  was  not  sufficient  time  left  unco* 
vered  by  the  licence  to  entitle  the  plaintiff  to  a  pensdty ; 
he  said  they  were  not  then  trying,  whether  the  pfadntff 
were  entitled  to  any  penahies  \  but  whether  the  court 
would  interfere,  in  this  instance,  to  stop  the  proceedings* 
He  would  assume  that  the  defendant  had  a  licence  fer  dl 
but  two  months,  which  he  might  plead  in  bar  to  the  K* 
tion,    [Lord  C.  J.  GMs. — Is  that  so?  Would  Ae  de- 
fendant be  able  to  aTail  himself,  at  the  trial,  of  a  licence  or 
certificate  granted  subsequently  to  the  1 4th  of  Jufy  18 14^ 
as  he  might  in  the  case  of  a  notification  of  exemption^  mad^ 
previously  to  that  time  ?    Hie  54  Geo.  3.  ^dlows  the  de« 
fendant,  when  he  has  obtained  this  retrospectiTe  c6r^ 
tificate,  to  apply  to  the  court  to  stay  the  proceedings^  bat 
it  does  not  say  that  he  can  avail  himself  of  it  bypleaJ]  That, 
]\fr.  Sexjt.  Copley  said,  was  an  important  point,  and  de- 
pended on  the  question,  whether  a  licence,  with  the  re« 
trospective  certificate,  were  to  have  exactly  the  same  opera- 
tion, as  a  licence  granted  previously  to  the  14th  of  J's^.* 
If  it  were,  it  might  be  pleaded  in  bar  to  the  action.  From 
the  first  section  of  the  54  Geo.  3,  it  might,  periiaps,  be 
supposed  that  such  was  the  intention  of  the  act ;— ^but  to^ 
wards  the  end  of  the  4th  section,  it  was  said  ^  that  it 


■»■■— 


(a)  See  IViigki  v.  Lumb,  ante  p.  872. 
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^AavM  be  hwfu)  for  the  pleibtiff  to  pi^oceed,  until  appIU  18 14. 


Wynh 


^Mibikm  should  be  made,  as  if  the  act  had  not  passed,  and 
^  no  licence^  &c.  had  been  granted.*    Now  it  would  be  v. 

iftk0  mgatory  to  let  the  plaintiff  proceed,  if  the  licence  ^^^' 

^■d  certificate  might  be  put  upon  the  record^  and  pleaded 
in  bar  ;  ^d  on  the  other  hand^  it  would  be  absurd  for 
tte  defendant  to  apply  to  the  cotufty  on  payment  of  costs^ 
if  1»  could  set  this  u|^  as  a  defence^  and  so  leave  the  plain- 
tiff to  proceed  at  his  periL*— With  regard^  however,  to  the 
present  applicatbn»  he  contended  that  the  rule  could  not 
be  made  absolute  on  the  ground  on  whkh  it  had  been 
flUoted  ^  for  the  lic^icei  at  ail  events,  was  no  answer  to 
tvd  months  of  the  time.  If  the  plaintiff  had  brought 
Ut  action  for  two  months  only,  the  declaration  would 
Inme  been  bad,  and  the  defendant  might  have  demurred  ; 
btt  be  could  not  iapfdy  to  the  coilu't  to,  interfere  in  this 
SQinmary  way :«— The  plaintiff  might  proceed  at  his  peril. 
@Lord  C*  L  GtUs.-^TLben  we  wiU  stay  your  proceedings^ 
s»  to  all  but  two  monthst  If  the  licence  overreach  so 
imktk  as  to  leave  the  i^aintiff  without  a  cause  of  action^ 
die  court  may  certainly  interfere.] 

Mr.  Seijt.  Hejwoodf  in  ailsWef  to  the  preliminary  oI> 
jeccion  made  by  the  other  side,  observed  that  there 
were  only  two  places  in  the  54  Geo*  S,  in  which  the 
fiimtation  of  the  ist  of  July  1814  was  mentioned} 
— HMie  was  ia  the  first  section,  and  related  only  to  the 
granttng  of  the  licences;  the  Other  was  in  the  fourth 
seetfDn,  as  to-  the  time  when  the  notifications  of  exemp- 
tion were  tio  be  regntered.  It  was  clear,  he  said,  that  the 
certiicaM  was  not  to  be  cotemporaneous  with  the  licen^^t 
because  die  bishop  was  to  certify  upon  Ucences^  which 
1^90  hem  granted  before  the  1st  of  July  1814.  The  rear 
Km  was,  that  a  person,  having  obtained  a  licence  prer 
riondy  to  that  time,  and  wishing  to  have  it  continued, 
might  have  this  certificate  with  a  retrospective  operation. 

E£2 
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1814.         It  appeared  that  the  legislature  meant  to  give  a  per^' 
^Tp^^  manency  to  the  providons  of  the  43  Geo.  3.V.  84,  and  to^ 

V.  allow  the  bishop  to  grant  these  retrospective  licences  at* 

any  time.  The  plaintiff,  he  said,  was  calling  upon  the 
court  to  put  the  same  construction  upon  a  remedial  acty  as 
upon  one  in  which  they  were  tied  down  to  the  strict' 
letter. — He  was  stopped  by  the  court  from  arguing  as  to 
the  two  months. — With  regard  to  the  question,  whedier 
the  defendant  might  avail  himself  of  this  licence  and 
certificate  at  the  trial,  it  was  not  necessary,  he  saidj  far 
him  to  discus^  that  point  on  the  present  occasion. 

Lord  Chief  Justice  GiBbs.— The  stat.  54  Geo.  S  k 
not  very  accuratdy  worded,  but  I  think  that  the  limita- 
tion of  the  1  St  of  July  1814  can  only  apply  to  the  Ucencast' 
and  not  to  the  certificates.  The  circumstance  of  thfe  cer- 
tificate being  granted  by  the  same  person  as  the  licence, 
occasioned  me,  at  first,  some  doubt;  but  the  act  speaks 
not  only  of  licences  granted  before  the  1st  of  yuly^  but 
of  those  which  were  granted  before  the  act ;  ^  all  licences 
^  which  shall  have  been  granted,  or  which  shall  be  granted 

*  on  or  before  the  1st  of  July  1814,  on  which  the  buhop 

*  shall  certify  ;*  not  on  which  he  fiaU  have  certified  before 
the  1st  of  July,  It  is  evident,  therefore,  that  licences  grant- 
ed before  the  1st  of  Ju/y  1814  are  put  on  the  same  foot- 
ing as  those  which  were  granted  befbi^e  the  act  passed  i  and 
that  there  is  no  restriction  as  to  the  certificates.-  My  brother 
Cop/ey  very  properly  relied  on  the  words  of  the  4th  sec* 
tion,  and  certainly,  if  they  were  apj^cable  to  the  licences, 
they  would  ako  be  applicable  to  the  certificates  ^  but  if 
we  look  at  the  words  immediately  preceding  the  1st  otytdy 
1814,  we  shall  see  that  that  limitation  is  only  applicable 
to  the  notification  of  exemption ;  and  if  the  legislature  did 
not  originally  intend  the  certificates  to  be  so  limited^  the 
court  will  not  permit  it  to  be  done  by  a  side  wind. — ^It  is 
an  important  question,  whether  a  certificate,  granted  after 
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.the  1st  of  July^  may  be  pleaded  in  bar  to  the  action.    If  1814. 

it  might,  it  would  be  a  strong  reason  for  requiring  the         Wynn 

jcertificate  as  well  as  the  licence  to  be  granted  before  that  ». 

Kay. 
time ;  because,  otherwise,  the  defendant  might  lead  the 

plaintiff  to  suppose  that  he  had  no  defence,  and  obtain  his 
certificate  the  day  before  the  trial,  and  so  get  all  his  costs ; 
whereas  the  court,  when  application  is  made  to  them  to 
4iscontinue  the  action,  will  take  care  that  the  defend- 
ant shall  not  take  this  unfair  advantage.  I  do  not  think, 
therefore^  that  the  legislature  intended  thdt  tbe^e  cer- 
tificates should  be  pleaded  in  bar  to  the  action. 

Mr.  Justice  Heath. — ^I  am  of  the  same  opinion  as  to  the 
limitation  of  the  1st  of  July,  The  grammatical  con«i 
stmction  is  with  the  defendant.  According  to  my  brother 
Coplef%  argument,  the  passage  in  the  4th  section  of  the 
54  Geo,  3,  *  or  who  shall  have  notified  his  exemption 
*  before  the  1st  of  Julji  should  have  been  in  the  copu- 
lative, instead  of  the  disjunctive ; — ^it  should  have  been 
/i/r^  instead  of  ^. 

Mr.  Justice  Chambrb.— The  defendant  has  till  the  1st 

of  July  to  obtain  his  licence  ;  suppose  it  be  not  obtained     • 

till  the  last  moment,  how  would  the  bishop  be  able  to 

amend  it  by  the  certificate,  which  is  the  very  object  of 

the  certificate  ?    That  alone  would  decide  the  point : — 

The  certificate  would  be  useless,  if  it  were  limited  as  to 

^e, 

Mr.  Justice  Dallas  concurred. 

Rule  absolute* 


D^LAFIELD  V.  TANNER.  5f^!^oZ' 


Not.  28. 


Mr.  Serjt.  Vaughan  shewed  cause  against  a  rule,  obtained  Th«  ^^  will 

by  Mr.  Serjt.  CapUy^  to  set  aside  the  interlocutory  judg-  interlocutory 

judgroenty  on  af- 
£da?it  of  merits,  though  it  be  the  defendant's  intention  to  plead  hit  infancy. 
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1814. 


Delafield 

« 

V. 

Tanker. 
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ment>  which  had  been  signed  in  this  action  as  for  wuit  of 
a  plea.  The  ground  on  which  he  resisted  the  rule  was, 
that>  though  the  defendant  had  sworn  to  merits,  his  in* 
tention  was  to  plead  his  infancy. 

Lord  Chief  Justice  Gibbs. — ^This  may  be  a  very  geod 
plea,  and  I  see  no  objection  to  the  judgment  being  tet 
aside,  on  payment  of  costs. — Per  Curiam^ 

Rule  absolute  (n)* 


(a)  In  Jbr/;ef  y.  Lord  Middleipn,  Sir. 1942,  Mic.  \g  Geo.  2,  R»R.p 
the  court  held  that  a  regular  judgment  was  never  to  be  set  aaide» 
except  the  defendant  pleaded  to  merits  ^  and  in  Hlllet  v.  Aiierion, 
1  Black,  35,  Trin,  2%  Geo.  %,  the  court  refused  to  set  aside  the 
judgment,  on  the  ground  that  the  defendant  meant  to  plead  the 
statute  of  limitations.  But  in  Maddox  v.  Holmes,  \  p.  ^  P.  StS, 
this  court  held  that  the  statme  of  limitations  was  not,  nftceasarilv,  vi 
unconscientious  plea»  and  set  aside  a  regular  judgment,  witnoot 
restricting  the  defendant  from  pleading  it :  And  in  Evmnf  r.  Giti, 
ilnd,  52,  the  court  made  the  same  decision^  in  th)B  case  of  ilie^l^ 
feudant  pleading  a  hon&Jide  bankruptcy. 


Monday, 
Nov.  88. 


GIBBOff   v.   COP£MAK. 


In  an  action  for  Mr.  Serjt.  Lens^  on  a  former  day,  obtained  a  rule,  caMr 
the  defendanu, '  log  ^^  ^^®  plaintiff  to  shew  cause,  why  the  defendant 
having  offered  by  should  not  be  at  liberty  to  pay  the  sum  of  £5.  into  court, 

letter  to  pay  a         .         .  j       r  j  j 

certain  »um  for  in  this  cause,  together  with  the  costs  of  the  action  up  to 
Sstfup  J^'lhat*"^  the  10th  of  May  last,  and  why  all  further  proceedfaigs 
time,  which  was  should  not  be  stayed,  if  the  plaintiff  would  accept  of  that 

plaintiff/ obtain-  ^"™'  ^^  ^^  satisfaction  of  his  demand ;  and  why  the 

ed  a  rule  to  shew  plaintiff  should  not  pay  to  the  defendant  his  costs  incurred 

cause  why  the 

sum  of  £5,  and    subsequently  to  the  1 0th  of  May^  and  the  costs  of  this  ap- 

no*  b^^SS    P^^^^^o"  5  ^^  ^^y»  *^  ^«  plaintiff  should  refiise  to  ac- 

oburt,  and  fur^  cept  of  that  siun,  the  said  £5.  should  not  be  paid  Into 
ther  proceedings 

be  stayed,  and  why  the jplaintiff  should  not  pay  the  costs  incurred  since  the  tender ; 
and  why,  if  the  plainti ft  refused  to  accept  it,  the  j£5,  should  not  be  paid  into  court, 
and  struck  out  of  the  deciaratton.-*-Tht  court  discharged  the  lulc,  it  appearing  Uut 
there  was  nothing  oppressive  in  the  plaintifl^s  conduct. 
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courti  and  be  struck  out  of  the  declaration.  It  appeared 
that  this  was  an  action  for  work  and  labour ; — that  the 
ctipius  was  issued  on  the  20th  of  jtpril,  returnable  on  the 
1 5th  of  May ; — that  on  the  1  Qth  of  May^  the  defendant's 
attorney  wrote  to  the  plaintiff's  attorney^  stating  that  he 
luad  csdled  upon  him,  for  the  purpose  of  tendering  him 
j£5.  for  the  debt,  and  to  pay  the  costs  up  to  that  time ; 
and  that  he  was  then  ready  to  remit  the  samei  upon 
hearing  firom  him;  On  the  20th  of  Maf^  he  received  a 
letter  from  the  plaintiff's  attorney,  stating  that  the  plains 
tiff  refused  to  take  less  than  £l2^  exclusive  of  the  costs, 
and  desiring  to  hear  again  from  him  upon  the  subject.  On 
the  SOth  of  the  same  monthi  the  defendant's  attorney 
again  wrote  to  the  plaintiff's  attomeyi  to  say  that  £5. 
were  as  much  as  was  due,  but  offering  to  refier  it.  The 
declaration  was  filed  on  the  25th  of  yum. — The  rule  was 
granted  on  the  authority  of  Zeevin  v.  CowiU{a),  and 
Jifiie$ft3  V.  Lambert  {b). 

Mr.  Ser}t.  Bosanquet  now  shewed  cause  against  the  rule. 
The  object  of  the  cases  in  2  Taunts  he  saidi  was  to  pre^ 
Tent  the  plaintiff  from  converting  the  declaration  into 
-tn  engine  of  oppression ;  for  the  ground  on  which  the 
rule  in  Zeevin  v.  CfftveU  was  supported  waS)  that  it  was  a 
cimunon  practice  for  the  plaintiff  to  refuse  the  debt  Mni 
costsi  though  the  defendant  had  offered  to  discharge  the 
demand.  He  would  not  attempt  to  impeach  the  doctrine 
laid  down  in  that  case,  nor  to  shorten  the  arm  of  the 
court :— But  in  the  present  case,  there  was  nothing  like 
vexation  on  the  part  of  the  plaintiffs  and  with  regard  to 
the  sum  tendered,  it  was  evident  that  the  action  was  not 
brought  for  a  specific  sum^  since  the  defendant  had  of- 
fered to  refer  it.  The  only  case,  in  which  this  question 
had  come  before  the  consideration  of  the  court  of  Kin^s 


1614. 


Gibbon 

V. 
COPBMAV. 


{a)  2  Taunt.  203. {h)  Ibid,  283. 


Gibbon 

V. 
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1814.  Bench  J  was  that  of  Burmesterv.  Hilch(a\  in  which  the 

cases  firom  2  Taunt,  were  cited,  but  the  court,  so  far  £rom 
recognizing  the  practice^  as  then  existing,  refused  to 
CoPEMAv.       adopt  it,  as  being  novel  and  inconvenient.  One  objection 

to  this  practice  was,  that  it  would  give  a  defendant  all  the 
advantage  of  a  regular  tender,  by  merely  sending  a  letter 
by  the  post.  If  the  defendant  pleaded  a  tender,  he  must 
shew  a  moral  certainty  that,  if  the  plaintiff  had  chosen 
to  put  his  hand  upon  the  money,  he  might  have  taken  it  i 
whereas,  by  these  means,  a  defendant  might  relieve  him- 
self, by  making  an  offer  which,  if  accepted,  he  would 
probably  have  refused  to  execute.  Though  the  courts 
therefore,  would  adopt  this  course,  whenever  any  oppres- 
sion was  intended,  they  would  not  be  inclined  to  make  it 
their  general  practice. 

Lord  Chief  Justice  Gibbs. — ^I  do  not  think  that  this  is 
a  case  in  which  the  court  will  interfere;  There  is  a  great 
deal  of  weight  in  the  argument  of  my  brother  Bosanqmii^ 
that  this  would  not  have  been  a  good  tender;  and  it 
would  be  highly  inconvenient  to  allow  these  loose  offers 
to  operate  as  tenders  made  in  the  regular  way.  [Mr. 
Seijt.  Lens  here  observed,  that  the  same  strictness  was  not 
required  in  these  offers,  as  in  tenders,  as  appeared  from 
the  cases  in  2  Taunt.']  But  in  those  cases,  the  oftr 
loight  have  amounted  to  a  regular  tender ;  and  besideSf 
there  are  circumstances  in  the  present  case,  which  shew 
that  no  vexation  or  oppression  was  intended  on  the  port 
pf  the  plaintiff. 

The  rest  of  the  court  concurred,  and  the  rule 
was  discharged,  but  without  costs. 

r 
I  I      I— — ^»— i^i^WiW.i— i^-  ■    ■  ■  !■■>  ■   ■      I    ■   ^ 

(a)  13  Ea»L  551. 
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WOOD,  and  others,  v.  Thomson.  Monday, 

Nov.  28^ 

The  defendant  in  this  action  had  purchased  a  quantity  of  ^*  proceeds  by 
furniture  of  the  plaintiffs,  and  then  went  abroad,  leaving  mcnfiiMiinst  i. 

the  goods  in  the  hands  of  an  auctioneer,  with  directions  ^^?  surren  Jcrs, 
•  '     -  and  pleads  to  the 

to  sell  them,  and  remit  the  proceeds  to  her.    The  plain-  jurisdiction  of  the 

tiffs,  however,  attached  the  money  in  the  hands  of  the  f?""*  ,^-  ^»9<^n- 
'      •     •      '  ^  Unues  the  foreign 

auctioneer,  in  the  mayor's  court,  for  the  sum  of  oflll.  attachment,  and 
Ss.  7d.    The  defendant  returned,  and  surrendered  her-  cwsTufof ih?!*^ 
self  to  the  prison  of  the  mayor's  court,  to  dissolve  the  ^^^^^  • — ^eid, 
attachment,  and  then  pleaded  in  abatement,  that  the  attachment  was 

debt  was  not  incurred  within  the  jurisdiction  of  that  not  such  an  arrest 

as  to  entitle  B.  to 
court.    The  plaintiff^  then  entered  a  nolle  prosequi  in  that  be  discharged  out 

action,  but  sued  a  writ  of  capias  ad  respondendum  out  of  *^^<^^'»\o<^y.jn  ^**« 
'  .  present  suit,  on 

this  court,  directed  to  the  sheriffs  of  London,  for  the  entering  a  corn- 
above  sum  of  i:i  lUSs.  Id,  and  a  detainer  was  thereupon  "'''"  appearance. 
lodged  against  the  defendant  in  the  prison  of  the  mayor's 
ccmrt. 

Mr.  Serjt.  Lens,  on  a  former  day  in  this  term,  obtained 
E  role  to  shew  cause,  why  the  defendant  should  not  be 
discharged  out  of  the  custody  of  the  sheriffs  of  London, 
on  the  ground  that,  after  an  attachment  in  the  mayor's 
court,  the  defendant  could  not  be  held  to  bail  on  process 
issuing  out  of  another  court,  for  the  same  cause  of 
action. 

The  Solicitor-General,  on  a  subsequent  day,  shewed 
cause  against  this  rule.  He  admitted  that,  generally 
speaking,  the  courts  would  not  suffer  a  person  to  be  ar- 
rested twice  for  the  same  cause  of  action ;  but  there  were 
many  cases,  he  said,  in  which  the  courts  would  not  dis- 
charge a  defendant  on  the  second  arrest.    In  SaRsburj  v. 

JV'hiteall  {a),  where  the  defendant,  being  one   of   two 

f"         I     '     .  ■         ■    ^  ,,.■■■ 

(a)  /it/.  43  Geo,  3.  cited  T'tiSa  Prac.  f  1 1.  5th  ed. 
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1814.  partners,  was  arrested  for  a  joint  debt,  and  pleaded  the 

partnership  in  abatement,  the  court  of  Kings  Bencb  hdd 
that  the  plaintiff  mighty  after  entering  a  cassetur  UUoj 
Thomson,      bring  a  new  action  against  both  partner^  and  arrest  the 

defendant  ag?in  for  the  same  debt.  [Lord  Chief  Justice 
CiBBS. — But  there,  the  second  arrest  was  not  vexadcwu^ 
for  the  plaintiff  was  not  aware  of  the  existence  of  the 
partnership : — ^The  plaintiffs  in  the  present  case  should 
have  known  that  it  did  not  fall  within  the  jurisdiction  of 
the  mayor's  court.]  But  that  misapprehension,  he  con- 
tended, did  not  make  the  arrest  vexatious.  It  was  no 
reason  that,  because  the  plaintifis  had  mistaken  the  juris- 
diction of  the  court,  the  defendant  should  not  be  ar** 
rested  again.  The  plea  was  set  up  by  the  defendant  him-* 
self,  as  in  the  c^e  cited ;  whereas,  instead  of  pleading  to 
the  jurisdiction  of  the  court,  he  might  han^e  tried  the  va- 
lidity of  the  debt.  In  Bates  v.  Barry  (a)^  where  the 
plaintiff  had  innocently  misconceived  his  cause  of  action^ 
and  on  discovering  his  mistake,  had  discontinued  it  and 
commenced  another,  the  court  had  refused  to  discharge 
the  defendant  out  of  custody  on  the  second  arrest.  Thatf 
he  said,  was  a  stronger  case  than  the  present,  because 
there,  the  defendant  had  actually  been  arrested  twice  ;-^ 
in  the  present  case,  the  defendant  was  not  arrested  in  the 
first  action,  though  the  proceedings  against  her  goods 
were  for  the  purpose  of  compelling  her  to  appear,  and 
put  in  bail.  So  in  Harris  v.  Roberts  {b\  which  was  a 
second  action  on  the  same  bond,  the  plaintiff  having 
been  nonsuited  in  the  former  action,  for  not  proving  the 
execution,  the  court  discharged  the  rule  for  entering  a 
conmion  appearance.  In  that  case,  he  said,  there  must 
have  been  two  arrests,  though  it  did  not  distinctly  appear 


(a)  2  Wih.  381. {h)  Parties  73. 
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arrested  in  the  former  action^  there  would  have  been  n^ 
ground  for  the  application.  £Lord  Chief  Justice  Gibbs. 
— But  in  that  case,  the  defendant  did  not  dmj  the  exe^  Thomsoit- 
cution  of  the  bond.]  So  in  the  present  cas?,  th^  defend!- 
ant  did  not  attempt  to  deny  the  existence  of  the  debt.-^ 
He  then  cited  a  case  of  Brmiley  v.  Peck  («),  which  was  in 
all  respects  similar  to  the  present,  except  that  there,  the 
xiefendant  put  in  bail  to  dissolve  the  attachment  in  the 
nuyor's  court,  instead  of  surrendering  herself,  as  in  the 
present  case  ;  and  the  [daintiff,  finding  that  the  garnishee 
was  not  to  receive  the  proceeds  of  the  goods,  withdrew 
-  .the  writ  of  attachment,  and  paid  the  costs.  Mr.  BoUand 
obtained  a  rule  msi  to  discharge  the  defendsht  out  of 
custody,  on  filing  common  bail,  and  on  cause  being  shewn 
by  Mr.  AMpbi$if  the  court  of  Kin^s  Bincb  discharged 
the  rule  with  costs;  observing  that  the  attachment  in 
the  mayor's  court  was  not  such  a  holding  to  bail  as  could 
be  considered  vexatious.-r-The  two  cases,  the  SJicitar* 
iGm^m/ contended,  could  not  be  dbtinguished  firom  each 
others  for  the  prindple  was,  that  a  defendant  should  not 
be  arrested  twice  for  the  same  cause  of  action ;  and  it 
was  the.  stme  thing,  he  said,  whether  he  were  arrested 
and  carried  to  prison,  or  put  in  bail.  Nor  did  the  pay- 
ment of  the  costs  by  the  plaintiff,  in  the  case  of  Bromby 
V.  Pnkt  make  any  distinction ;  because,  in  the  present 
case,  the  defendant,  by  pleading  in  abatement,  was  pre- 
chuled  from  recovering  her  costs. 

Mr.  Serjt.  Lens^  contrh,  observed  that  the  present  case 
did  not  fall  within  the  principle  of  the  cases  which  had 
been  cited  by  the  Solicitor-GeneraL  It  was  neither  a 
mistake  arising  from  the  honest  misconception  of  the 
plaintifi^^  as  in  the  case  of  Bates  v.  Barryy  nor  from  the 


ifi)  Easter,  53  Geo.  3,K.  B.  MS, 
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failure  of  evidence  in  proving  the  execution  of  a  bond, 
as  in  that  of  Harris  v.  Roberts. —  It  was  a  most  improper 
use  to  make  of  the  mayor's  court,  to  hold  out  the  terror 
of  a  foreign  attachment  in  order  to  get  possession  of  the 
defendant's  goods^  when  the  plaintiff  knew  that  that 
court  had  no  jurisdiction  ^  for  the  plaintiff  had  not  stated 
that,  at  the  time  when  he  attached  the  goods,  he  be- 
lieved the  case  to  be  withm  the  jurisdiction.  [Lord 
Chief  Justice  Gibbs. — I  have  no  doubt  but  that  you 
have  taken  the  true  distinction.  In  the  cases  cited,  the 
{)laintiff  proceeded  by  mistake; — in  the  present  case, 
.there  appears  to  have  been  no  mistsdce.] 

The  court,  however,  took  time  to  enquire  into  the  cir- 
cumstances of  the  cas^  of  Bromley  v.  Peck^  which  the 
Solicitor  General^  at  the  time  of  the  argument,  wais  unable 
to  state  accurately  to  the  court. — On  this  day,  the  CUrf 
Justice  stated  the  facts  of  that  case.  His  Icnrdship  ob- 
served, that  it  was  not  a  good  reason  for  discontinuing 
the  action  in  the  mayor's  court,  that  the  plaintiff  had 
no  expectation  of  obtaining  his  debt  from  the  gar- 
nishee; the  object  of  that  suit  being  to  compel  an 
appear^ince,  which  object  had  been  answered.  Tlie 
court  of  King*s  Bench^  however,  had  thought  fit  to  decide 
that  the  proceedings  in  the  court  bdLow  were  not  to 
be  considered  as  a  vexatious  arrest ;  and  as  there  was 
no  material  distinction  between  the  two  cases,  the  rul^ 
must  be 

Discharged,  without  costs. 
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WALKER  V.  HAWKET.  Monday, 

Nov.  28. 

!N1r.  Serjt.  Copley  shewed  cause  against  a  rule,  which  had  Whereacaptwis 

been  obtained  by  Mr.  Serjt.  Best^  to  set  aside  the  pro-  o„  adaycertaiiiy 

ceedings  in  this  cause  for  irregularity,  on  the  ground  that  ™^^J«  8^ ' 

the  capias  was  made  returnable  on  a  day  certaiui  instead  the  court  will  aU 

of  a  general  return  day.    In  Ferret  v.  Hile  (a\  this  court  ^^"^  **  15  ^ 

®  ^  .  .      amended  on  pay- 

agreed  that  no  advantage  could  be  taken  of  irregularity  ment  of  costs. 

of  process,  without  having  it  returned,  so  that  it  might  be 
before  the  court.  But  at  all  events  on  the  authority  of 
Bourchier  v.  Whittle  (i),  and  Davis  v.  Owen  (r),  he  con- 
tended that  the  service  only  should  be  set  aside,  and 
that  the  writ  might  be  amended. 

Mr.  Serjt.  Best^  amtrdy  said  that  the  practice  always 
^as,  to  make  these  motions  before  the  writ  was  returned.  ^ 

As  to  amending  it,  there  was  no  rule  before  the  ccmrt  for 
that  purpose ;  the  rule  was  to  set  aside  the  proceedings 
for  irregularity,  and  the  writ,  he  contended,  was  a  mere 
nullity,  unless  it  were  made  returnable  on  a  day  on  which, 
by  the  practice  of  the^ court,  writs  might  be  returned. 
He  cited  Inman  v.  Huish  (^Z),  as  an  express  authority  to 
shew  that  the  writ  was  irregular,  and  that  the  court 
would  not  amend  it. 

The  court,  however,  on  the  authority  of  Reubel  v. 
Preston  [e)y  where  the  return  of  the  writ  was  wrong,  but 
the  plaintiff  had  leave  to  amend  it, 

Allowed  the  amendment,  on  payment  of  costs. 


(a)  3  Wils.  58.     See  also  Carlyw,  Ashley  ^  ibid.  4.^4. 

(i)  1  II  B.  291. (c)  I  B.  5c  p.  342. 

(rf)  3  New  Rep.  133.  Bui  there,  the  amendment  was  refused, 
l>ecuu»e  I  he  bail  would  have  been  affected  by  it. — See  ihe  argument 
in  ihnt  ciiie. 
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18]5. 
PRINCE   V.   NICHOLSON,  exeCUtor  of  NICHOLSON.  Jan"  23 ' 

A^R.  Solicitor-General  moved  for  a  rule  to  shew  cause,  Whcrejudgnacnt 
why  the  pbintiflTs  demurrer  to  the  defendant's  plea  puis  for  the  defend- 

darrein  continuance  should  not  be  set  aside,  and  why  the  *"'  ^**  ^     , 

•^  munrer  to  a  plea, 

plaintiff  should  not  be  at  liberty  to  reply,  by  confessing  the  court  wiu 
the  several  allegations  contained  in  the  plea,  and  taking  °^**  J"  *  wibse. 
judgment  of  assets  quando  acciderint.     The  judgment  of  aside  that  jud£- 
thc  court  on  the  demurrer  was  delivered  in  favour  of  the  j^^  plaintiff"©* 

defendant  in  Trinity  term  last  (a) ;  but  as  it  was  not  given  l^V'^y*^!  confess- 

-      ,         -         -  J    .t        1  .     ./rr  *"g  ^^^  maitcrs 

on  the  day  when  the  case  was  argued,  the  plamtm  was  contained  in  the 

not  apprized  of  it,  and  for  that  reason  had  not  made  this  P^?'  ^"^  taking 
,.      .  ,.  .  J  judgment  of  a». 

application  at  an  earlier  penod*-  sets  quando  oc- 

Lord  Chief  Justice  Gibbs. — ^How  can  we  amend  a  *^^'""'- 
judgment  after  the  term  in  which  it  was  delivered  ?  I 
gave  judgment  in  this  case  at  full  length  ;  it  must,  there- 
fore, have  been  notorious  that  judgment  was  given.  This 
is  so  extraordinary  an  application,  to  set  aside  a  judgment 
which  has  been  entered  up  two  terms  back,  and  in  an  ac- 
tion, toOy  against  an  executor,  where  the  rights  of  third 
persons  may  be  afiected,  that,  at  least,  the  plaintiff 
should  find  a  case  where  the  court  has  permitted  such  a 
judgment  to  be  set  aside  (3). 

Rule  refused. 


(fl)  Vid.  ante,  p.  «80.— <6>  See  4  Bur.  I9«8. 
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Tuesday,  PHILLIPS  V.  CHAMPION. 

Jan.  24. 

An  insunnceon  1  His  was  an  action  on  a  policy  of  insurance^  efTected  on 
•h?p  'dotinwl*  ^^^  freight  of  the  ship  Active^  at  and  from  London  to  the 
for  a  fishing  ad>  southern  whale  and  seal  fisheqr^  and  was  tried  before 
^Soutk  Seat,  b  ^^^  Chief  Justice  GMs,  at  the  sittings  after  last  Aft- 
not  determined  chaelmas  term,  at  Guildhall^  when  the  ship  was  proved  to 
part  of  the  cargo  have  been  lost  in  the  South  Seas.  It  appeared,  however, 
m  another  ship.     ^^  before  the  loss  happened,  upwards  of  800  seal  skins, 

in  a  damaged  state,  were  consigned  from  the  ship,  by 
means  of  another  vessel,  and  actually  arrived  in  this 
country.    The  jury  found  a  verdict  for  the  plaintiff*. 

Mr.  Serjt.  Lens  now  moved  that  this  verdict  should  be 
set  aside,  and  a  new  trial  granted.  The  general  merits  of 
the  case,  he  said,  were  out  of  the  question ;  but  the  ground 
on  which  he  made  this  motion  waS|  that  the  policy,  not 
being  for  any  fixed  duration  of  time,  had  terminated 
when  the  seal  skins  arrived  in  this  country ;  for  he  con- 
tended that  when  any  part  of  the  cargo,  which  is  the  pro- 
duce of  the  voyage  insured^  is  sent  homei  that  is  the  ter- 
mination of  the  risk. 

Lord  Chief  Justice  GibBs. — ^Tliis  is  a  mere  fancy  of 
the  imagination.  If  a  single  seal  had  been  caught,  on 
the  ship's  arrival  in  the  South  Seas,  and  had  been  sent 
home  by  another  ship,  the  underwriters  might  as  well 
contend  that  that  would  have  been  a  termination  of  the 
voyage.  In  the  present  case,  however,  the  skins  were 
sent  home  on  account  of  their  damaged  state ;  so  that, 
though  I  am  of  opinion  that,  on  general  grounds^  this 
defence  would  fail,  the  defendants  are  not  entitled  to 
aviiil  tliemsclves  of  it. — Per  Curiam^ 

Rule  refused. 
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Tuesday, 
DaND  v.  BARNES.  Jan.  24. 

3VIr.  Sent.  Rough  shewed  cause  against  a  rule,  which  had  A  defendant  may 
_  ,.,,*»     o     .      «  •!      »  •       move  to  set  aside 

been  obtained  by  Mr.  Serjt.  Bestf  to  set  aside  the  service  the  service  of  a 

of  the  writ  of  capias  ad  respondendum  in  this  cause  for  ir-  ^"'  ^°'  irre^ula- 

^  ^  ,      niy,  at  any  time 

regularity,  on  the  ground  that  the  year  of  our  Lord,  in  before  a  new  step 
the  notice  at  the  foot  of  the  writ,  was  m  figures.     After  jf^u^if  ".wferc 
the  decbion  of  the  court,  in  the  case  of  Rogan  v.  Lee  (^),  common  process 
he  would  not  attempt  to  contend  that  the  year,  if  in*  ^^  ^qJ  seveni 

serted  at  all,  must  not  be  inserted  at  full  length ;  but  an-  «^b«"  •  ^'  ^^J 

.  I.     i_       1..  1-      •  i_  move  the  court. 

Other  question  wai;,  whether  this  appkcation  ought  not  to  if  the  others  be 

have  been  made  earlier.    It  appeared  that  the  writ  issued  "®'  brought  into 

^*'  court,  upon  an  aN 

on  the  29th  of  June  last,  and  was  returnable  on  the  3d  of  fidavit, entitled  of 
November  (the  morrow  of  ^//  Souls);  and  that  the  motion  jhrplaiiSS 
was  not  made  till  the  26th  of  November ^  being  the  last  A.  only, 
day  of  Michaelmas  term.  He  cited  Pear  sen  v.  Hodgson  (3), 
which  was  the  case  of  an  irregularity  of  the  same  nature 
as  the  present ;  the  latitat  was  returnable  on  the  6th  of 
November^  and  the  ntotion  was  made  on  the  18th;  so 
that,  in  that  case,  there  was  less  delay  than  in  the  present 
instance;  the  court  of  Kin^s  Bench,  however,  held 
that  the  defendant  had  come  too  late. — Another  ob- 
jection was,  that  the  defendant  was  not  entitled  to  make 
thb  application  at  all ;  for  his  afRdavit  was  entitled  in  a 
wrong  cause,  v/z«  in  Dand  v.  Barnes ;  whereas  the  action 
was  brought  against  Barnes,  together  with  three  others, 
as  appeared  by  the  notice  at  the  foot  of  the  capias.  On 
the  authority  of  1  Smith's  Rep.  457,  2  T.  R.  643,  and 
1  T.  R,  661,  he  contended  that  the  affidavit,  being  so 
entitled,  was  not  in  a  condition  to  be  read. 


(a)  Ante  27?. (^)  Mic,  66  Geo,  III.  K.  B.  MS. 

VOL.  I.  •       F  P 
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Mr.  Serjt.  Best,  as  to  the  latter  objection^  contended 
thati  in  the  case  of  common  process,  he  had  a  right  to  as- 
sume that  the  action  was  against  one  onlyy  until  the 
plaintiff  had  brought  the  others  into  court }  for  the  plsun- 
tiff  might  declare  against  each  of  them  separatelyy  thoag;h 
in  the  case  of  bailable  process,  he  could  not,  as  was  de- 
cided in  Jongi  y.  Murray  (a). — As  to  the  oAer  objectioOf 
that  the  defendant  was  too  late  in  his  applicatiouy  he  said 
the  practice  of  this  court  was,  that  the  defendant  might 
make  this  motion  at  any  time  before  another  step  had 
been  taken. 

The  court  were  of  opinion,  that  under  the  circum- 
stances of  the  case,  the  defendant's  affidavit  was  properly 
entitled,  and  that  his  application  was  made  in  proper 
time.    The  rule  was  therefore  made 

Absolute. 


(a)  AtUt  e74. 


Tuesday, 
Jan.  24 • 


RINGSm  V.  JOYCE. 


Where  an  aibi-  Mr.  Serjt.  Bat  had  obtained  a  rule,  calling  on  the 

mutual  agre!^  plwntiff  to  shew  cause,  why  the  award  of  the  arbitratoTj 

ment  of  the  fxir-  to  whom  this  cause  had  been  referred,  should  not  be  set 

examination^  re-  ^iside.    The  action  was  brought  for  work  and  labour,  and 

fuses  the  appli-     ^^  referred  to  the  arbitration  of  a  gentleman  at  the  bar, 

cation  of  the  de-  • 

fendaut*8  attor-     before  whom  the  parties  met  at  three  different  time^ 

hSriMfrn?*'     Th«  ^^^^  meeting,  it  was  agreed,  should  be  the  last  i 

makes  hisaward;  when  all  the  evidence  on  both  sides  was  to  be  produced. 
the  court  will  not    a^i  ^-         fi--ir'i-j  •  ^   r 

set  aside  the         ^^  ^^^  meetmg,  the  plamtin  laid  certam  accounts  before 

award,  on  the       the  arbitrator,  on  which  the  award  was  founded.     The 
affidavit  of  the 

defeadapt's  attorney,  that  he  is  in  possesiion  of  evidence  which  would  repel  that,  on 
which  the  award  was  founded. 
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dtefendant*s  attorney  afterwards  applied  to  the  arbitrator 
for  another  hearings  alleging,  generally,  that  he  was  in 
possession  of  fresh  evidence,  which  would  counterba- 
lance the  efiect  of  the  accounts  produced  by  the  plaintiff. 
The  arbitrator,  however,  refused  the  application,  on  the 
ground  that  he  could  not,  with  regularity  or  propriety^ 
comply  with  it.  The  present  motion  was  made  on  the 
affidavit  of  the  defendant's  attorney,  which  stated  that 
he  was  not  aware  of  the  nature  of  the  accounts  which  had 
been  produced^  and  that  he  had  evidence  sufficient  to 
outweigh  them. 

Mr.  Serjt.  V^Lugjbmn  was  to  have  shewn  cause,  but  the' 
court  called  upon  Mr.  Serjt.  Beit  to  support  his  rule. — 
He  said  that,  if  arbitrators  might  reject  evidence  thus 
offered  to  themj  the  chief  object  of  references  would  be 
fnistrated  \  that  object  being,  that  the  arbitrator  might 
investigate  facts,  which  the  court  and  jury  had  not  time 
to  do  at  msi  priits.    It  was  common,  he  said,  for  the 
judge  at  msi  prius  to  call  up  a  witness  and  examine 
him,  after  the  counsel  had  closed  his  case;  and  there 
were  many  things  which  it  would  be  dangerous  to  lay 
before  a  jury,  which  might,  with  perfect  safety,  be  sub« 
mitted  to  a  barrister  of  eminence  and  discretion,  as  the  ar- 
bitrator in  the  present  instance  v^as.  The  arbitrator,  how- 
every  had  conceived  that  he  had  no  authority  to  receive 
ihts  fresh  evidencey  but  he  contended  that  he  ought  to 
have  an  opportunity  of  reconsidering  his  award. 
-  Lord  Cluef  Justice  Gibbs.*^!  am  by  no  means  of 
opinion  that  the  arbitrator  in  this  case  has  made  any  mis- 
take.   Every  case  of  this  kind  must  stand  on  its  own 
ground,  and  the  arbitrator  must  use  his  own  discretion, 
whether  he  will  grant  another  hearing  or  not.    In  the 
present  case,  it  was  agreed  that  the  third  meeting  should' 
be  the  last,  and  at  that  meeting  there  was  nothing  said 
respecting  any  fresh  evidence: — If  any  such  existed^  it 

F  F  2 
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RiKGsa 
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Joyce. 


should  have  been  explicitly  stated  to  the  arbitrator^  as  a- 
reason  for  deviating  from  the  regular  course.  The  arbi- 
trator's answer  to  the  application  was,  that  he  could  not 
with  propriety  comply  with  it ;  and  as  he  was  to  judge  for 
himself,  I  think  that)  on  that  ground,  he  was  fully  jus- 
tified. But  the  case  is  defective  in  anotlier  point  $  for  the 
defendant's  attorney  states  that,  by  this  new  evidence,  the  ef* 
feet  of  the  plaintiff's  accounts  would  be  destroyed.  Now  he 
could  only  know  that  from  the  defendant,  and  thereforef 
before  we  set  aside  this  award,  we  should,  at  all  events, 
have  required  an  affidavit  of  the  defendant  himsel£— . 
Per  Curiam^ 

Rule  discharged  with  costs* 


Tuescfay, 
Jan.  S4. 

A  mistake  hav- 
ing been  made  in 
the  concord  of  a 
finCt  in  the  num- 
ber of  messua^ 
to  be  conveyed, 
the  writ  of  , 
covenant  is  al- 
tered in  con- 
formity to  it»  but 
is  afterwards  re- 
stored to  its  ori- 
ginal form : — 
The  court  will 
not  amend  the 
concord  by  the 
writ  of  covenant 
■o  altered,  but 
leave  the  parly  to 
his  remeoy  by  a 
newcaption,orby 
re-acknowleJg- 
ing  the  concord. 


CLUTTERBUCK  V.  BRABANT,  deforciant. 

Mr.  Serjt.  Vaughan  moved  that  the  chirographer  might 
bepermittedto  amend  the  concord  of  thi»fine,  by  changing 
*four  messuages'  to  Jive^  according  to  the  writ  of  cove- 
nant.— It  appeared  that  the  writ  of  covenant  had  been 
sued  out  for  five  messuages,  but  this  mistake  having  been 
made  in  the  concord,  the  writ  of  covenant  was  made  con- 
formable to  it,  on  the  supposition  that  the  error  was  in 
that  part  of  the  instrument,  and  not  in  the  concord ;— > 
that  the  ctu-sitor,  on  discovering  the  mistake,  restored  the 
writ  of  covenant  to  its  original  form ;  but  the  chirogra- 
pher not  considering  himself  justified  in  amending  the 
concord  without  the  authority  of  the  court,  the  present 
application  was  made  ;  on  the  supposition  that  the  court 
would  direct  the  amendment,  as  of  a  mere  clerical  mistake. 
Lord  Chief  Justice  Giebs.— This  is  an  extraordinary. 
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mbtake :  Tlie  parties  have  taken  on  themselves  to  amend  3815. 

these  proceedings,  without  knowing  where  the  error  lay,  ^"^^"^ 

and  now  desire  us  to  amend  the  concord  by  the  writ  of  r. 

covenant,  thus  altered  and  re-altered  and  amended.     By      Rrabawt, 
'  ....  deforciaiU. 

so  doing,  we  should  be  sending  this  mistake  into  the 

title,  and  it  might  be  a  very  awkward  circumstance  here- 
after J — we  might  perhaps  be  not  amending  an  error,  but 
altering  the  agreement  of  the  parties.  The  material 
question,  however,  is,  whether  it  be  in  our  power  to  aher 
the  concord : — ^This  may  all  be  set  right  by  having  a  new 
caption,  and  the  parties  will  not,  by  adopting  that  method^ 
lose  their  writ  of  covenant. 

The  learned  Serjeant,  accordingly,  took  nothing  by  his 
motion,  but  adopted  the  course  suggested  by  the  Chief 
Justice.  He  afterwards,  however,  moved  that  the  con- 
cord might  be  re-acknowledged  in  court,  instead  of  having 
a  new  caption,  which  was  granted. 

Wcdnetday, 
January  25, 

KURD  V.   OIRDLESTONB.  ^.,  an  •lloroey. 

purchases  an  an- 
This  was  an  action  of  covenant,  brouglit  to  recover  the  nuiiyofB.,and 

arrears  of  an  annuity  of  of  1 52 : 2/,  which  had  been  granted  J^^;;;"^,  PJ^jJ^^^^ 

to  the  plaintiff  by  /iT.  J.  Madocks^  for  the  sum  of  .£900,  and  money,  receives 

of  which  the  defendant  had,  by  his  covenant,  guaranteed  amount  of  a  bill 

the  payment.     1  he  defendant,  by  his  pleas,  alleged  that  for  bujiiness  done, 

'^t,  ...  r*  -J  •        includmg.by  mi»- 

part  of  the  consideration  money  for  the  said  annuity,  take,  a  char^  for 

vh.  the  sum  of  £S :  \5s:  lOd.  was  paid  back  to  the  plain-  »«arches  for  m- 

*  '  cum  lira  nces, 

tiff,  on  pretence  of  a  charge  or  demand  for  searches  for  which  searches 
incumbrances  on  the  estate  or  property  of  the  said  JT.  A.  ^adc— /iew"^ 
Madocks,  when  in  truth  no  such  searches  had  ever  been  that  the  payment 
inade,contr iry  to  the  form  of  the  statute  (a), whereby  the  aur  fnadrertenSy '  *^ 
^^^_^^^____________^______________^,,^__^^^__^  made,  was  not  a 

Ca)  By  Stat,  I?  Geo.  HI.  c.  S6,  s.  4,  ii  is  enaclctl,  '  That  if  any  tl1£{|;'??^ 
'  jian  of  the  couiiilcraliju  money  be  rtiurued  lo  ihe  person  ad-  j,,*     fii(;^£l|* 

c.  S6. 1.  4. 
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1SI5.  nuity.was  void.    At  the  trial  of  the  cause,  at  the  sktinga 

.^p^  after  last  Michaelmas  term,  at  QuUdbaU^  before    Lord 

«.  Chief  Justice  Gibbj^  it  appeared  that  the  defendaot  h^ 

GiRDLESTOVE.  ^cjed  as  attorney  hit  Madoch%  that  after  he  had  paid, 

bim  the  sum  of  <£900,  being  the  consideration  mooej 
for  the  annuity,  he  received  from  ifaJoc^s  the  amount  of 
his  bill  for  business  done  for  him  as  attorney,  one  of  th^ 
ketns  of  wliich  was,  ^  searches  for  incumbrances  J£^ :  ISi : 
10^/  which  searches,  it  appeared,  had  never  beep  made* 
The  Chief  Justice  left  it  to  the  jury  to  say,  whether  this 
charge  had  been  made  inadvertently,  or  whether  it  \ad 
been  made  for  the  purpose  of  getting  back  part  of  the 
consideration  moneys  If  th^  overcharge  had  been  made 
through  inadvertence  or  mistake,  his  Lordship  considered 
that,  however  improper  such  an  error  might  be^  it  was 
not  a  case  within  the  act. — ^The  jury  found  a  verdict  for 
the  plaintiff- 
Mr.  Serjt.  Lens  now  moved  that  this  verdict  should  be 
set  aside,  and  a  new  trial  granted,  or  a  nonsuit  entered, 
on  the  ground  that  the  overcharge  in  the  plaintiff's  bill 
was  an  attempt  to  recover  back  part  of  the  consideration 
money,  and  therefore  that  the  annuity  was  within  the 
meaning  of  the  act,  the  object  of  which  was  to  protect 
parties  grantitig  annuities,  whether  in  the  case  of  finaud, 
or  of  inadvertency.    The  only  case,  he  said,  which  was 
at  ^1  similar  to  the  present,  was  that  of  JSroomhead  v. 
Eyre  (a),  where  the  court  oi^ing^s  Bench  ordered  the  an- 
nuity deeds  to  be  cancelled  on  two  grounds  \  firU^  that 


^■^ 


*  vancing  it,  or  if  the  considentipn,  or  any  part  of  it,  be  paid  io 
*•  notes,  which,  with  the  privity  iimI  coiiient  of  the  person  adTanc- 

*  ing  them,  shall  not  be  paid  wh^  due ;  or  if  the  ponsideratioo,  9x 
'  any  part  of  it,  be  paid  in  goodf ;  or  if  any  part  of  the  consideraiim 

*  ht  retained  on  any  pretence  $'^ihe  grantor  of  the  annuity  m<ty 

*  apply  to  the  conn  to  stay  proceedings  oii  the  judgment  or  acttcu, 
'  ana  the  coiut  may  order  the  deed,  «c.  to  be  canctiled.' 

(a)  5  r. /J.  597. 
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the  attorn^7i  who  was  the  real  grantee  of  the  annuity,  i8]5« 

Iiad  charged  commission  on  the  advance  of  his  own         uP'^ 
money  ;  and  secondly^  that  some  of  the  charges  in  his  bill  v. 

for  making  the  deeds>  &c.  were  unreasonable  and  im-  ^'^dlistowi. 
pffopeir* 

Lord  Chief  Justice  Gibbs.— -The  doctrine  for  which 
the  defendant  contends  is,  that  there  should  be  no  stipu- 
lation to  retain  any  part  of  the  consideration  money,  so 
that  a  larger  sum  should  be  represented  on  the  memorial 
than  is  really  paid;  and  that  is  perfectly  true;  for  if 
^100  appear  on  the  memorial'  to  have  been  psud,  and 
£20  of  it  be  retained  or  paid  back,  in  fact  only  £%0 
would  be  paid.  The  defendant  however,  contends  fur- 
ther, that  if  an  attorney  purchase  an  annuity  of  another 
person,  and  having  paid  the  whole  consideration  money, 
deliver  a  bill  in  which  there  are  some  charges  which  are 
not  sustainable,  the  annuity  is  void  by  this  act,  even 
though  the  overcharge  have  been  made  by  mistake,  and 
acceded  to  by  the  other  party.  I  cannot  subscribe  to 
this  doctrine,  or  think  that  this  is  a  case  within  the  act. 
If  thisT  had  been  done  for  the  purpose  of  fraudulently 
paying  less  than  was  to  appear  on  the  memorial,  no 
doobt  the  transaction  would  have  been  illegal,  tmd  i  left 
it  to  the  jury  to  say  whether  this  were  so  or  not. 

Mr.  Justice  Heath. — I  am  of  the  same  opinion,  lit 
the  ^ase  cited,  the  court  had  to  decide  on  the  feurt ;  here, 
on  the  contrary,  the  jury  have  decided  it,  and  have  found 
that  there  wafr  no  fraudulent  intentbn  on  the  part  of  the 
plaintiff. 

Mr.  Justice  Ch ambrs. — ^The  intention  of  the  act  wa^ 
to  guard  the  grantees  of  annuities  against  imposition,  but  it 
riever  was  intended  to  deprive  a  person  of  his  property 
for  a  mere  mistake.  This  was  a  strong  case  to  go  to  a 
jury,  but  they  have  decided  that  there  was  no  im- 
position. 
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1815.  I^Ir*  Justice  Dallas. — ^The  intention  of  the  act 

to  guard  against  fraud  only,  and  the  jury  have  excluded 
the  supposition  of  fraud,  by  finding  that  this  was  an  inad- 
GiRDLBs^oNE.  verteucy. 

Rule  refined. 


HURO 
V. 


Wednesday, 
January  25. 


HOLME  V.    SMITH. 


The  court  will      Mr.  Sent.  Pell  shewed  cause  against  a  rule,  which  had 
not  grant  an  at-  ,      .      .  ,      ^ «      «     .       «         ^  t_         ^     r 

tachment  aeainst  been  obtained  by  Mr.  Serjt.  Best^  for  an  attachment  ot 

*  r'^°b 'tf  ^ 'we  contempt  against  Danhl  Knight j  for  not  attending  to  give 

evidence,  unless  evidence  on  the  trial  of  this  cause,  at  the  last  assize  at 

conumpt^Ke^  Wincbetferi  pursuant  to  his  subpcena.    It  appeared  that 

made  out  against  the  residence  of  the  witness  was  twenty-four  miles  from 

the  wUness  re-  Winchester; — that  the  subpoena  was  served  on  the  13th 

sides  24  miles  ^f  July;—xhzt  the  plaintiff,  on  the  19th  of  July^  being 

town,  And  bis  the  day  before  the  cause  Mras  expected  to  be  tried,  tendered 

expens^  are  not    j^j^^  £^  f^^  ^ns  expenses,  which  the  witness  refused.; — 

tendered  to  him  ^     ^     ^ 

till  the  eveninz      and  that  in  the  evening  of  the  same  day,  the  plaintiff 

S^^urtViiriot  tendered  him  the  sum  of  <£3  for  his  expenses.     The 
grant  an  attach-    court,  he  said,  would  not  grant  an  attachment,  unless  all 

necessary  expenses  had  been  tendered  at  the  time  when 
the  subpoena  was  served  (a), 

^  Mr.  Serjt.  Best,  conlri^  observed  that  the  sum  tendered 
was  quite  sufficient  to  defray  all  reasonable  expenses; 
and  that,  if  this  attachment  were  not  granted,  witnesses 
would  be  encouraged  to  make  a  bargain  for  their  ex- 
penses, so  as  to  enable  them  ta  make  a  profit  of.  their 
evidence. 

Lord  Chief  Justice  Gibbs. — This  would  be  a  very  good 


^■v 


(a)  He  cited  Fuller  v.  Prentice,  1  //.  B.  49  ;— Boit/fs  v.  John- 
ton,  1  Bl.  3(li— aiid  Ilallcl  v.  Mean,  13  Laat,  l6. 


(o)  Giren  by  stal.  6  Eiit.  c.  9.  '-  12,  for  the  penalty  of  10/.  ami 
further  rccoinpcaac,  if  assessed  by  the  coarl. ('')  »'»»• 
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argument  to  a  jury,  in  an  action  against  a  witness^  but  1815. 

before  we  can  grant  an  attachment,  we  must  have  a  very         ^"^T^^ 

°  .         .         ,  Holme 

clear  case  of  contempt  made  out  against  him.    The  ques-  v. 

tion  is,  not  whether  those,  whose  testimony  is  wanted  at  Smith. 
the  trial  of  a  cause,  shall  be  permitted  to  extort  money 
from  the  parties,  but  whether  a  case  have  been  made  out 
against  the  witness,  sufficiently  clear  to  induce  the  court 
to. grant  an  attachment  against  him.  I  do  not  think  that 
it  is  absoliitely  necessary  to  tender  sufficient  conduct 
money,  at  the  time  of  serving  the  subpoena  i  because, 
in  some  cases,  a  party  may  at  first  tender  an  insufficient 
sum,  and  on  that  being  refused  may  increase  his  offer. 
1  am  far  from  thinking,  however,  that,  in  the  present 
case,  the  plaintiff  has  brought  himself  within  the  rules 
which  the  court  requires.  The  subpoena  was  served  a 
week  before  the  trial,  and  it  is  not  pretended  that  any 
adequate  offer  was  made  till  the  evening  before  the 
trial.  If  the  plaintiff  have  any  real  groimd  of  com- 
plaint,—if  he  have  lost  any  thing  by  the  absence  of  this 
witness,  he  has  his  remedy  by  bringing  an  action  on  the 
case  against  him  {a\  but  to  that  remedy  he  must  be 
left. — Per  Curiam^ 

Rule  discharged  {b). 


ipc 
auie,  p.  4C. 
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Thursday,  WILKS  V.  ATK1J9S0N. 

January  26. 

In  an  action  for  This  action  was  brought  for  not  delivering  »  quantity  of 
not  (leliverins  ,  .  '  i    T^      j     *      ^,_ 

goods  according  Unseed  oily  according  to  agreement^  and  the  dedaraCioil 


IW^m.'nd        ^*^^>    •  That  the  plaintiff,  on   the    1st  of 

made,  It  is  not      <  1813,  at  the  request  of  the  defendantf  bargained  for 

du^^Sence  in   ^  ^"^  bought  of  the  defendant  30  tons  of  linseed  oil,  on 

support  of  the  €  jiig  terms  therein  stated,  to  be  delivered  in  two  naoaths  • 
averment,  •  that  ,  -*••  .,         «        i**i«*«j 

*  the  plaintiff  WAS     ui  consideration  of  which,  and  that  the  plaintiff  had 

«  ready  and  will-  c  undertaken  to  accept  and  pay  for  the  same,  the  defend* 

•  ing  to  accept  r  r  j 

*  and  pay  for  the  <  ant  undertook  to.  deliver  it : — That  the  plaintiff,  on  die 
*\^h!^c'a"iiian  *  ^^'^  Jmnuary  1814,  requested  tlie  defendant  to  deliver 
agrccMobclla  <  it;  but  that,  though  the  plaintiff  was  alwoys  nrnfy  and 
he  not  iiaviiig'  *  willing  to  accept  it^  and  pay  for  the  same^  on  the  terms  agreed 

at  the  time  the  «  „pcn  yet  the  defendant  would  not  deliver  it,  wliereby, 
oil  ready  made,  ^   »       • 

bill  only  the  raw  *  &c.' — ^The  cause  was  tried  before  Lord  Chief  Justice 

maieriafs  for  q^,^  ^^  Guildkall,  at  the  sittings  after  last  Miebaelmas  term, 
making  it ; —  ^  ^     /  "  ' 

Hcldt  that  this  is  when  the  plaintiff  proved  the  contract,  and  a  demand,  on 
^•^i^\^]^%       his  part,  of  the  oil  in  question  \  but  it  was  objected,  on 

•  wares, and incr-  the  part  of  the  defendant,  that  the  plaintiff  should  have 
in  the  exSnpiion  adduced  evidence  to  shew  that,  at  the  time  of  the  de- 
o«  ilic  buuip  act.  itiand,  he  was  ready  and  willing  to  pay  for  the  oil,  accord- 
ing to  hb  averment  in  the  declaration  to  that  effect  \  and 
in  support  of  that  objection,  the  case  of  Bawsom  v. 
Johfmn  [a)  was  cited,  where  Lord  Kenyan  hdd  that,  under 
this  averment,  it  was  necessary  for  the  plaintiff  to  prove 
that  he  was  prepared  to  tender  and  pay  the  money,  if  the 
defendant  had  been  ready  to  deliver  the  goods. — Another 
objection  was  that,  as  the  defendant  was  only  a  crusher  or 
maker  of  the  oil,  and  did  not  keep  the  oil  ready  crushed 
for  sale,  the  contract  was  executory  on  his  part,  and 


(a)  1  East,  20J. 
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therefore,  that  the  agreement  ought  to  have  been  stamped,  1813. 

The  Chief  Justice,  however,  refused  to  nonsuit  the  plain*         .!?^ 

V\'  ILXS 

f  iff,  who  accordingly  obtained  a  verdict.  v, 

Mr.  Serjt.  Letts  now  moved  that  the  verdict  should  be     Atkinsom* 
set  aaide,  and  a  nonsuit  entered ;  and  with  respect  to  the 
first  objection,  he  relied  on  the  case  of  Rawson  v.  Johnson, 
above  cited.    As  to  the  second  point,  he  contended  that 
it  was  necessary  that  all  agreements  should  be  stamped, 
except  such  as  fell  within  the  exemptions  of  the  stamp 
act  (0),  which  this  case,  he  said,  did  not. 
.  Lard  Chief  Justice  Gibes. — My  opinion  at  the  trial 
was,  that  the  delivery  of  the  oil,  and  the  payment  for  it, 
were  to  be  concomitant  acts  \  and  that  it  was  not  neces- 
sary for  the  plaintiff  to  prove  that  he  had  offered  the 
money  to  the  defendant,  till  the  defendant  was  ready  to 
perform  his  part  of  the  contracty  by  ddivering  the  oiL 
By  the  demand  which  he  made  on  the  defendant,  he 
proved  himself  to  be  ready  and  willing  to  pay  for  the  oil, 
when  deUvered.— With  respect  to  the  second  objection,  ' 

that  the  agreement  ought  to  have  been  stamped,  the  facts 
are,  that  the  defendant,  having  a  stock  of  oil,  not  in  the 
state  of  oil,  but  in  seed,  entered  into  this  agreement, 
upon  which,  ^nd  not  till  then,  the  oil  was  prepared  for 
delivery  *,  and  this  is  the  way  in  which  persons  in  this 
business  always  conduct  it.  It  might  as  well  be  argued 
that  the  agreement  of  a  baker  to  deliver  bread  ought  to 
be  stamped,  because,  at  the  time  of  the  agreement,  the 
flour  has  not  been  converted  into  bread : — or  that  of  a 
butcher  who  contracts  to  deliver  meat>  when  perhaps  the 
beasts  are  not  killed.  It  would  be  an  outrage  upon  com- 
mon sense,  to  say  that  this  was  not^  contract  for  the  saU 
ofgcodsf  wftres,  cr  merchandizim 

(a)  48  Geo.  III.  c.  149.  Schedule:  Part  1.  tit.  Agreement,  One 
of  the  exemptions  is,  *  Memorandum,  letter,  or  agVfrment,  made 
*  fof  er  relating  to  the  sale  oj* any  gouds,  wares,  or  merchundite,* 
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1815.  *  The  rest  of  the  court  were  unanimously  of  this  opmion, 

^'^  suiid  the  rule  was,  accordingly^ 

V.  Refused. 

Atkinson. 


Thursday,       HOOPER  and  Others^  assignees  of  wells,  v.  ramsbottom 

January  i*G.  ,      , 

and  others. 

toB^^hoMvs^  '^"^^  ^^  ^"  action  of  trover,  brought  to  recover  the 
part  of  the  pur-  value  of  certain  deeds,  which  were  in  the  possession  of 
thc^tMeSj'A're  ^^^  defendants,  under  the  following  circumstances.  A 
<J«P^i^^^»{h  person  of  the  name  of  Harvey,  being  possessed  of  certain 
ed'up  to  B.»  leasehold  property,  sold  the  same  to  Jf^etls,  the  bankrupt* 
when  htpays  the  ^j^q  p^ j  ^^^  ^f  ^j^^  purchase  money,  but  left  «£ 330  un- 

possession  of  paid ;  as  a  security  for  which,  the  title  deeds  were  left  in 
pw'S^hiniTo^    ^^^  ^^^^oiDanUl  Harvey,  an  attorney,  and  brother  of  the 

/>.  for  a  Valuable  vendor,  to  be  delivered  up  to  Wells,  when  he  should  corn- 
consideration.—       ,  ,  rr  1  1  *i    1 

Held  that  B.,  on  P^^^^  the  payment.  Harvey^  the  vendor,  prevaued  upon 
tendering  ^^c  re-  his  brother  to  give  the  deeds  up  to  him,  and  then  deposit- 
Pt  mon' y.   ed  them  with  Messrs.  Ramshttom  and  Co..  the  defendants, 

IS  enutled  to  re-  ^  .^  pledge  for  money  advanced  to  him  by  them.  Wells  be- 
cover  the  deeds  *^      o  j      ^        ^  j 

from  D.  came  bankrupt ,  and  his  assignees,  considering  that  they 

were  entitled  to  the  deeds,  on  payment  of  the  remainder 
of  the  purchase  money,  which  they  tendered  to  the  de- 
fendants, brought  this  action  to  recover  them.  The  de- 
fendants contended  that,  having  advanced  a  larger  stun 
upon  the  deeds  than  the  purchase  money  which  remained 
unpaid,  they  had  a  right  to  retain  them. — The  cause  was 
tried  at  the  sittings  after  last  Michaelmas  term,  at  Guildhall^ 
before  Lord  Chief  Justice  Crihbsy  when  his  lordship  consi- 
dered that,  as  the  estate  had  been  sold  to  the  bankrupt,  and 
the  title  deeds  were  deposited  with  Darnel  Harvey  hyw^j  of 
esirow,  to  be  delivered  up  when  the  bankrupt  should  com- 


Hooper 
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plete  his  part  of  the  contract,  the  assignees,  who  had  ten-  1815. 

dered  the  remainder  of  the  purchase  money,  were  entitled 

to  recover ;  and  the  jury,  accordingly,  found  a  verdict  «/ 

for  the  plaintiffs-  Ramsbottom. 

The  Sclicitor-Geniral  now  moved  that  this  verdict 
should  be  set  aside,  and  a  new  trial  granted,  or  a  nonsuit 
entered.  The  deeds  which  had  been  pledged,  he  said, 
were  the  same  as  any  personal  chattel,  and  where  a  chat-* 
tel  was  pledged  to  an  innocent  pawnee,  so  as  it  were  not 
obts^ned  by  felony,  even  though  it  should  have  been  ob- 
tained by  fraud,  such  pawnee,  he  contended,  had  a  right 
to  retain  it,  and  even  to  recover  it  back  again,  if  it  were 
taken  from  him.  He  cited  Parker  v.  Patrick,  (n)  where 
Lord  Ktnyon  held  that  the  pawnee,  for  a  valuable  consi- 
deration, of  goods  obtained  under  false  pretences,  might 
recover  them  back  from  the  original  owner,  who  had,  on 
conviction  of  the  offender,  obtained  possession  of  his 
goods.  If  that  case  were  to  be  considered  as  law,  the  de-' 
fendants  in  the  present  case  were  justified  in  retaining  the  , 

title  deeds,  however  fraudulently  they  might  have  been 
obtained  from  the  original  bailee. 

Lord  Chief  Justice  Gibbs. — ^If  this  proposition  be  cor- 
rect, wherever  a  person  gets  possession  of  property  by 
any  means  short  of  felony, — by  any  crime  for  which  he 
would  not  be  liable  to  be  hanged,— and  pawns  them,  the 
pawnee  has,  in  all  such  cases,  a  right  to  retain  the  property. 
But  I  cannot  subscribe  to  such  a  proposition.  If  a  man 
were  to  go  into  a  shop,  and  to  induce  the  shopman  to  sell 
goods  tohim,  though  under  false  pretences,  he  might,  per* 
baps,  obtain  such  a  property  in  the  goods  as  would  enable 
him  to  pawn  them : — but  in  that  case,  he  would  get,  pro 
taniOf  a  property  in  the  goods.  No  such  property  has  been 
obtained  in  the  present  case.  Every  man  is  entitled  to  his 


»»*—""  ■  I  ^ 


(u)  b  T.  R.  173. 
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1615»         ptoperif  wherever  he  finds  it^  whatever  tnaj  have 

done  by  a  stranger ;  as  in  the  common  case  of  a  fador 


V.  pledging  the  goods  of  his  principaL    A  distinction  was 

Ramsbottom.  taken,  in  the  case  of  Porter  v.  Patricia  between  goods  ob» 

tjuned  by  felony,  and  by  oommon  finaud  i  but  that  appears 
to  have  related  to  the  statute,  which  entitles  the  owner  bf 
stolen  goods  to  restitution,  provided  he  prosecnte  the 
offender  to  conviction  (a).  These  title  deeds  belonged 
first  to  the  bankrupt,  and  afterwards  to  hb  assignees  who 
represented  him.  Neither  of  the  Hmrvtfs  had  any  right 
over  them,  except  to  hold  them  until  the  reouunder  of 
the  purchase  money  should  be  paid.  That  sum  has  beesi 
tendered,  and  therefore  the  parties  are  in  the  same  sit»» 
ation  as  if  it  had  been,  actually  paid  ;  and  the  aas^meir 
being  entitled  to  the  estate,  are  also  entitled  td  the  decdiw 
This  is  a  case  to  which,  of  all  others,  the  rule  of  itwrni 
emptor  applies,  because  the  defendants  were  pardcnhuilf 
called  upon  to  enquire  into  the  title  of  the  person  wlm 
was  in  possession  of  the  deeds.  The  court  b  of  opimoil 
that  there  is  no  ground  for  granting  a  new  trial  in  this 
case. 

Rule  refused^ 

(ci)  21  Hen.  8.  c.  II. 

Thursday, 

January  ?6.  CARUUTHERS  V.  SHEDDEN. 

A.  and  B.,  trad- 
ing  under  the        Jlhe  plaintiff  declared  on  a  policy  of  insurance,  dated  the 

cS!)  engage  in  an  3d  of  September^  1812,  effected  by  the  plaintiff, « as  agent, 
adventure,  and     <  ^s  well  in  his  own  name,  as  in  the  name  and  names  of 

afterwards  re-         .    „       ,  ,  ,  , 

ceive  C.  and  D.  *  all  and  every  other  person  or  persons  to  whom  the  same 

as  sharers  therein. 

A  policy  is  effected  on  account  of  A.  and  Co.f  and  a  loss  having  happened,  tbe  int^r^ 
est  ii  averred,  in  the  declaration,  to  be  in  ^.and  B. ;  with  other  counts  stating  il  id  be 
in  the  other  parties  respectively,  which  a  judge  at  chambers  directed  to  be  struck  out. 
Ic  was  left  to  the  jur)r  to  say  whether  all  the  adventurers  were  intended  to  be  includ- 
ed, which  they  found  in  the  affinuative;— -//e/c/y  that  the  plaintiff  was  entitled  to  tf 
co\eraccerdiugIy. 
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<  didf  iQighty  or  should  appertain)  ixx  part  or  io  all,  on  the  181^. 
*  ship  Rsngiry  from  Si»  Domingo  to  London f  by  orc/lfr  and  ^  ^^"^^ 
Ibr  account  of  Messrs.  Natbaaiel  Dowrick^  and  Co.  The  de-  «. 

^laration  afterwards  averred,' that  the  said  policy  was  made     S^b^'>'>'* 
^  by  the  plaintiiFf  as  the  agent  of  Nathaniel  Dowrick^  and 
^  John  Waft  and  for  their  useand  b^iefit ;' — that  a  quantity 
of  coffee  was  shipped  at  &.  Domingo^  on  board  the  said 
shipt  and  that  the  said  Nathaniel  Dowrich  and  John  Wof 
were  then,  and  from  thence  until  the  time  of  the  loss,  in- 
terested  in  the  said  coffee,  to  the  amount  of  all  the  monies 
)>y  them  insured. — By  an  agreement  of  the  I9th  of  March 
1810,  between  Nathaniel  Dowrick  znd  John  JVay^  of  the 
ipity  of  London,  merchants,  carrying  on  trade  under  the 
farm  of  Nathaniel  Dofvrick  and  Cc^  of  the   first  part; 
T,  Dixon  of  the  second  part,  D»II.  of  the  third  part,  and 
/.  R.  of  the  fourth  part;  it  had  been  agreed  that  the  said 
7«  Dinan^  J?.  //.,  and  /•  R»  should  become  interested  in 
an  adventure  of  sundry  goods,  &c.,  which  the  said  Natha^ 
4mel  t)ofurick  and  John  tVay  had  purchased  on  their  own 
separate  credit,  to  be  disposed  of  at  J%fjf/i,  and  the  pro- 
ceeds thereof  to  be  invested  in  the  purchase  of  sundry 
Other  goods,  to  be  consigned  to  the  joint  account  of  the 
said  Nathaniel  Dowrick  and  John  Way*    The  declaration 
origiually  contained  several  other  counts,  stating  the  in» 
terest  to  be  in  the  different  parties  to  the  agreement ; 
but  on  a  summons  before  the  Chief  Justice,  his  lordship 
prdered  the  additional  counts  to  be  struck  out. ' 

At  the  trial  of  the  cause,  at  the  sittings  after  last 
Michaelmas  term,  at  Guildhall ,  before  the  Chief  Justice, 
it  was  objected,  on  the  part  of  the  underwriters,  that  the 
plaintiff*  was  not  entitled  to  recover  more  than  the  interest 
t>f  Dowrick  and  Co. ;  conffning  that  firm  to  Dowrick  and 
Way  $  and  that  that  objection  would  have  applied  equally, 
though  the  counts,  averring  the  different  interests,  had 
not  been  struck  out.     Hi^  lordship  left  it  to  the  jury  to 
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Carruthers 

V, 

Sheddek. 


^Sij,  whether,  by  the  term  Dawrick  and  Co.»  the 
had  been  intended  to  comprehend  all  the  adventurers,  or 
only  the  two  persons  who  composed  the  ori^nal  firm ; 
observing,  at  the  same  time,  that  they  were  not  to  give  the 
policy  this  extended  construction ,  merely  because  they 
thought  the  justice  of  the  case  required  it,  unless  they 
should  be  warranted  by  the  fact.  The  jury  said,  that 
they  had  ho  doubt  but  the  fact  was,  that  ail  the  ad- 
venturers were  meant  to  be  included.  The  point  was, 
however,  reserved,  and, 

Mr.  Serjt.  Le/is  now  moved ,  that  this  verdict  should 
be  set  aside,  and  a  new  trial  granted.  If  the  interest  of 
all  the  adventurers  had  been  intended  to  be  insured,  the 
policy  should  have  been  effected  in  such  a  way,  as  that  the 
underwriters  might  have  known  what  interest  they  were 
insuring.  By  making  the  policy  with  this  double  aspect, 
Dowrick  and  Co.  would  be  gaining  an  unfair  advantage 
over  the  underwriters ;  for,  by  this  ambiguity,  they  had  it 
in  their  power  to  construe  the  interest  to  be  limited  or  not, 
according  as  the  ship  might,  or  might  not,  have  been  lost. 
The  extent  of  the  interest  should  have  appeared  on  the 
policy,  and  been  thereby  communicated  to  the  under* 
writers;  as  the  case  stood,  the  rule  applied,  expresm 
kfiius  est  exclusio  alter'sus.  The  finding  of  the  jury  could 
proceed  only  on  the  intention  of  the  insured,  as  there 
was  no  evidence  of  any  communication  of  such  intention 
having  been  made  to  the  underwriters,  beyond  the  import 
of  the  policy  itself,  which,  apparently,  related  only  to  the 
known  firm  of  Dowrick  and  Way. 

Lord  Chief  Justice  Gibbs. — I  reserved  this  point  for 
the  defendant,  and  have  desired  my  brothers  to  take  it 
into  their  consideration,  and  they  are  of  opinion  that  there 
is  no  reason  for  setting  this  verdict  aside.  Another  ground 
on  which  I  should  have  directed  a  verdict  for  the  plaintifiT, 
even  though  I  had  considered  that  the  interest  ought  to 
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liave  been  confined  to  Dowrich  and  Way^  was,  that  they 
were  consignees  of  the  cargoi  and  that^  therefore,  they 
■had  a  lien  on  it,  whidi  entitled  them  to  make  this  insur- 
ance* 

Mr.  Justice  Heath  was  of  the  same  opinion^  and  obsenr* 
ed  that  there,  was  no  reason  why  the  interest  should  ap^ 
pear  on  the  face  of  the  policy. 

Mr.  Justice  ChandHre  and  Mr.  Justice  Dallas  con- 
curred. 

Rule  refused  (a). 


1815. 


Carrutuers 

V. 
SUEDDBN. 


(a)  See  Page  v.  Fnt,  2  B.  and  P.  240,  where  the  purchaser  of 
a  cargo,  having  parted  with  a  share  of  it  to  another  house,  after- 
wattJt  insured  it  on  his  own  account,  and  averred  the  interest  to  be  in 
himself  alone  : — ^The  court  held  that  he  still  had  an  interest  in  the 
entirety  of  the  cargo,  sufficient  to  support  the  averment  in  the  de- 
claration, notwithstandmg  others  had  a  beneficial  interest  in  part. 

But  see  also  Bell  v.  ^ntleyt  l6  East.  141,  where  the  interest  was 
averred  to  be  in  /.  B.  only,  the  persons  really  interested  being  /.  B, 
and  JF,  B.t  and  the  policy  having  been  made  on  their  joint  account, 
and  for  their  joint  use.  The  court  held  that  the  allegation  *  on 
*  whose  account  and  for  whose  use  and  benefit  a  policy  is  made,* 
was  a  material  allegation,  and  should  be  stated  accoraing  to  the  truth, 
and  therefore,  that  the  variance  was  fatal.  Lord  Ellenborough,  in 
delivering  the  opinion  of  the  court,  said,  that  since  the  statJQ  Geo,  2* 
c.  37,  that  had  been  the  constant  practice ;  and  that,  though  an  ac» 
tion  might  be  brought  upon  a  policy  in  the  name  of  the  person  who 
effected  it,  though  he  were  not  the  party  interested ;  vet  that  the 
persons  interested  were  so  far  considered  as  parties  to  tne  suit,  that 
the  declaration  of  any  of  them  was  admissible  evidence  against  the 
plaintiff,  and  what  would  be  a  defence  against  them  was,  in  many 
instances,  a  defence  against  the  plaintiff;  that  therefore,  the  under- 
wrriteroughtto  be  truly  informed  by  the  record  on  whose  behalf  the 
policy  was  made; — and  that  public  policy  required  this,  to  ex- 
clude the  property  of  enemies  from  the  benefit  ot  British  insurance. 
— His  lordship  took  some  pains  to  distinguish  this  from  the  case  of 
J^age  V.  Frtf. 


WOODROFFE  V.  WILLIAMS.  Saturday, 

January  28. 

The  Solicitor^General  shewed  cause  against  a  rule,  which  The  c«urt  wilt 
had  been  obtained  by  Mr.  Serjt.  Pell^  to  amend  the  decla-  "^[(^^^  ^^/"^Jc 

ration  in  this  action^  by  entitling  it  as  oi  Michaelmas  term  term  of  which  a 

declaration  is  en- 
titled,to  a  previous  term,  in  order  to  bring  it  within  the  time  limited  for  the  tction. 

VOL.  I.  GO 
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1813,  instead  of  Michaelmas  t^rm  1814.  The  action 
was  brought  on  the  statute  of  usury,  and  this  application 
was  made  in  order  to  bring  the  title  of  the  declaration 
within  twelve  months  after  the  offence  was  conunitted  ; 
but  the  court,  he  said,  would  not  amend  a  declaration  in  a 
penal  action,  in  order  to  assist  the  pUuntifftn  point  of 
time. 

Mr.  Seijt.  Pillf  in  support  of  the  rule,  cited  a  case  of 
Mesiaer  v.  Hurst ^  in  which  the  court  of  King*s  Benck^  in 
the  present  term,  had  amended  a  mbnomer  of  the  defend- 
ant's christian  name  in  a  penal  action.  So,  in  the  present 
case,  the  amendment  to  be  made  was  a  mere  matter  of 
form,  and  might  have  been  made  on  a  summons  before  a 
judge,  and  the  circumstance  of  its  being  a  penal  action 
made  no  difference. 

Lord  Chief  Justice  Gibbs. — This  is  an  application  to 
amend  th^  memorandum  of  a  declaration,  which  now  standi 
entitled  as  of  Michaelmas  term  .1814,  to  Michaelmas  term 
1813.  There  is  no  affidavit  in  support  of  the  motion, 
nor  do  we  see  any  reason  for  making  the  amendnieac* 
The  plaintiff  alleges,  as  a  reason  for  doing  it,  that  it  wonU 
let  him  into  a  case  from  which  he  will  be  excluded,  if  the 
decbration  remain  as  it  now  stands.  The  court,  howevery 
cannot  help  that : — ^If  the  plaintiff  be  able  to  connect  the 
writ  with  the  declaration,  there  is  no  necessity  for  the 
amendment }  if  he  cannot,  the  court  will  not  assist  him.— 
Per  Curiam^ 

Rule  discharged. 
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•  1815. 

CIRAGNO  V.  HASSAN.  T****^7' 

Jan.  31. 

The   SJicitor  General  moved  for  a  rule  to  compel  the  On  a  motion  to 

plaintiff  in  this  action  to  give  security  for  costs,  on  an  affi-  tiiFtogiv/*Mu^ 

davit,  which  stated  that  the  defendant  was  captain  of  a  ^^y  ^o'  «»*•»  the 

Turkish  vessel; — that  the  plaintiff  was  a  ssfilor  on  board  ter  into  the  me-" 

the  same  ship,  and  had  been  hired  on  the  terms  usual  in  "^  ^^^^  ^» 
,  .  nor  grant  the 

Turkey ;  viz.  not  to  receive  wages,  but  a  share  of  the  pro-  rule  on  account 
fits  at  the  conclusion  of  the  voyage ;  that  the  vessel,  in  the  ^|^*  hardship 
prosecution  of  a  voyage  from  Smyrna  to  this  country  and'  the  defendaat* 
back,  had  arrived  at  London ; — and  that  the  sailors,  having 
deserted,  and  being,  in  consequence,  afraid  of  returning  to 
Smp^a^haA  arrested  the  captain  in  twelve  different  actions^ 
fbr  wages  claimed  to  be  due  to  them. 

Lord  Chief  Justice  Gibbs. — It  would  be  a.  very  bad 
example,  if  the  court  were  to  go  into  the  circumstances  of 
the  case,  and  the  foundation  of  the  action,  in  order  to  judge 
whether  they  should  call  on  the  plaintiff  to  give  security 
for  costs.  If  that  should  be  made  an  ingredient  in  our 
decision,  we  must  go  into  the  merits  of  the  cause  on  every 
application  of  this  kind.  There  is  no  instance  in  which 
the  court  has  granted  this  rule  on  these  grounds^  where  the 
plaintiff  has  been  in  this  country ;  and  though  I  do  fiot  ^ 
mean  to  lessen  the  hardship  of  the  defendant's  case  in  the 
present  instance,  I  think  the  general  rule  is  of  greater 
consequence  than  his  individual  convenience. — Per  Cv^ 
riamf 

Rule  refused  {a). 


(a)  f^id.  ante,  p.  4. 


O  G2 
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1815.  PRIDEAUX  and  another  v.  gifford  and  wife,  de^ 

Wednesday,  forciants. 

February  1. 

The  ,coart  will  The  deforciants  in  this  case  were  possessed  of  two  difiet- 
concfift/  for  am-  ^^^  species  of  interest  in  the  premises  intended  to  be  con- 
veying a  life  veyed ;  being  seized  thereof  for  their  lives  respectively, 
estate,  and  a  fine        •«•  •it.       i  •      iri      r  -x 

sur  eogmiance  de  ^^^  being  entitled  to  the  reversion,  in  defauk  of  i^ue. 

draii  tantum,  j^  order  to  pass  these  two  different  interests,  the  parties 
revereionary  in-  levied  a  fine,  having,  a  twofold  operation ;  viz.  a  fine  ii/i^ 
^**nii8«*^to*""*  cencessiiy  to  pass  the  life  estate,  and  a  fine  sur  cognizance  dt 
as  one  and  the  drdU  iantum,  to  pass  the  reversionary  interest ;  but  with 
**"*   "*•  only  one  writ  of  covenant,  and  one  concord.    When  this 

fine  was  carried  to  the  chirographer,  that  officer  objected 
to  pass  it,  on  the  ground  that  there  were  two  operations- 
in  the  same  fine,  for  the  purpose  of  conveying  two  distinct 
estates. 

.  Mr.  Serjt.  Heywood,  on  a  former  day  in  this  term^ 
moved  that  the  chirographer  might  be  ordered  to  allow 
this  fine  to  pass.  The  court,  however,  refused  to  con- 
sifier  the  question,  except  in  the  presence  of  the  chiro- 
grapher, who  was  accordingly  ordered  to  attend,  either 
personally  or  by  deputy,  on  a  subsequent  day,  and  report 
his  objections  to  pass  the  fine. 

The  chirographer,  accordingly,  on  a  subsequent  day^ 
attended  i  and  Mr.  Serjt.  Onslow^  as  his  counsel,  insbted 
that  this  fine  could  not  be  allowed  to  pass,  either  on  prin* 
ciple  or  on  precedent.  It  was  an  attempt  to  make  one 
fine,  by  giving  it  this  conjoint  operation,  answer  the  pur- 
pose of  two  fines ;  by  which  means,  the  interests  of  the 
revenue  would  sufler,  since  one  stamp  would  be  made  to 
serve  for  two  fines.  The  forms  of  the  office  had  been 
settled  with  great  deliberation, and  the  officers  were  acting 
under  considerable  responsibility,  and  were  not  to  be 
considered  merely  as  transcribing  clerks.    The  case,  he 
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said^  was  not  a  new  one  ;  for  in  the  case  of  Lazenby  v.  181 5. 

Knight  {a)f  the  chirographer  having  refused  to  pass  a  fine  ^^^^ 

sur  cognizance  de  droit  com  ceo,  £^r.,  and  a  fine  sur  concessit^  r. 

in  tJie  same  concord,  the  court  held  that  this  sort  of  dou-        vrjFroRD. 
ble  fine  was  unprecedented,  and  accordingly,  the  fine  sur 
concessit  was  struck  out. 

Mr.  Serjt.  Heywood^  contrh^  insisted  that  there  was  no 
foundation  for  the  objection.  He  cited  Ludlow  v.  Drum'- 
mond  {b)y  where  it  was  decided  that  a  fine  sur  concessit 
would  pass  particular  estates,  together  with  the  reversion 
in  fee.  [Lord  Chief  Justice  Gibbs. — The  only  difiference 
between  a  fine  sur  concessit^  and  a  fine  sur  cognizance  de 
droit  tantum^  is,  that  by  the  former,  the  deforciant  is  sup- 
posed to  have  granted  the  estate ;  by  the  latter,  he  ac- 
knowledges' tlie  right  to  be  in  the  cognizee.  As  to  the 
question,  whether  the  reversion  will  pass  by  a  fine  sur 
concessit f  that  only  concerns  the  parties  themselves: — All 
that  we  have  to  considf'r  is,  whether  the  fine  pass  in  the 
proper  form.] — Adjournatur. 

On  this  day,  the  Lord  Chief  Justice  stated  the  opinion  of 
the  court  to  be,  that  the  fine  should  be  allowed  to  pass.  But 
his  lordship  observed,  that  no  reflection  whatever  ought 
to  be  cast  on  the  ofiicer,  for  the  doubts  which  he  had 

» 

entertained ; — on  the  contrary,  that  he  was  rather  to  be 
commended  for  applying  to  the  court  to  solve  such 
doubts  (r).    Whether  the  fine  were  operative  or  not,  was 


(a)  Barnes,  2l6.  Qj)  2  Taun.  84. 

(0  The  officer  produced  lo  the  court  several  precedents  of  orders 

by  the  court,  which.  Lord  C.J.  Gihbs  observed,  shewed  abundantly 

the  propriety  of  the  present  appeal  to  the  court.     One  of  them  was 

as  follows:  *  Trin.  term,  SOth  Geo  3.,  Upon  reading  the  concord  of 

*  the  fine  between  the  parties,  and  it  appearing  that  part  of  the  pre- 
'  mises  are  in  possession,  and  part  in  reversion,  1  do  order  that  the 
'  same  be  amended,  b}^  striking  out  the  part  in  |)o^session,  and  pass- 
/  ing  it  as  to  the  reversion  only}  a  new  nne  having  been  levied  of  the 

*  premises  in  possession,  of  the  said  term.  Sd  Oct,  1780.  H.  Gould.* 
f— The  CAt^Ji<5/tcr  remarked,  that  it  appeared  by  thii  order  of  Mr. 
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a  question  which  it  was  not  necessary  for  the  court  to 

decide. 

The  chirographer  was  accordingly  ordered  by  the 
court  to  suffer  the  fine  to  pass  i  it  not  being  considered 
necessary  to  draw  upi  and  serve  upon  him>  a  rule  for  that 
purpose. 


J.  Gifuldf  that,  after  the  fine  had  been  levied  of  the  two  different 
estates,  the  |>artie$,  doubting  uf  the  operation  of  this  double  6nc, 
passed  another,  and  then  cume  to  the  court  to  amend  the  former, 
DV  striking  out  the  estates  in  possession. — ^There  was  anothe?  order 
of  Mr.  J.  Gould,  as  to  a  concord  comprising  a  6ne  sur  cognizance  dt 
dfoil  come  ceo,  Istc,  and  a  6ne  sur  cognizance  de  droit  iamum,  by 
which  it  was  directed  that  the  latter  should  be  struck  oiitj  ^Lod  Uut 
the  fine  should  pass  as  to  the  former  only. 


Wednesday, 
Feb.  I. 

An  affidavit  of 
debt,  stating  that 
the  defendant  is 
indebted  to  the 
plaintiff  on  pro- 
missoiy  notes  of 
the  defendant, 
M'ithout  stating 
how  the  plaintiff' 
became  entitled 
to  recover  upon 
them,  is  defec* 
tive. 


BALBI  V,  BATtET. 

Mr.  Serjt.  BeU,  on  a  former  dayj  obtained  a  rule  nisi  to 
discharge  the  defendant  out  of  custody,  on  enteri|i|;  si 
common  appearances  on  the  ground  that  the  ^davit  of 
debt  was  defective.  It  stated  the  defendant  to  be  indebt- 
ed  to  the  plaintiff^  on  certain  promissory  notes  of  the  said 
defendant,  stating  the  respective  dates  of  them,  but  not 
alleging  that  they  were  payable  to  the  plaintiff,  or  that 
they  were  payable  to  any  other  person,  and  had  been  in- 
dorsed to  the  plaintiff^. — ^The  Chief  "Justice  observed,  that 
the  application  had  been  made  to  him  at  chambers,  and 
that  the  objection  then  struck  his  lordship  as  being  worth 
considering.  It  was  usual  to  state  the  connection  between 
the  plaintiff*,  and  the  other  parties  to  the  notes,  in  order 
to  shew  how  the  plaintiff*  became  entitled : — In  the  pre- 
sent case,  the  plaintiff*  might  claim  either  as  payee  oi:  in- 
dorsee. 
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Ob  this  day,  Mr.  Serjt.  Vavghan  was  to  have  shewn  1815. 

cause ;  but  the  court  being  unanimously  of  opinion  that  B^^^^ 

the  affidavit  was  defectivcj  the  lule  was  made  _    v. 

Absolute  (a). 


Batley. 


(a)  Vide  anti,  p.  315,  el  seq. 


vri  L80N  V.  FOBfiTER.  Friday, 

February  3. 
This  action  was  brought  to  recover  a  total  loss  on  a  Where  a  ship  it 
policy  of  insurance,  effected  the  7th  of  Siptemier  1810,  demnedbya 
on  the  ship  Agatha^  and  freight^  at  and  from  Liverpool^  to  ^®'*'?"  Jj?^*  ^!^ 
her  port  or  ports  of  discharge  in  the  Baltic.    The  interest  master  on  behalf 
was  averred  in  the  declaration  to  be  in  the  plaintiff,  and  °^*^'*  owner,  the 

\  '  owner  can  only 

the  lofiswas  alleged  to  have  happened  by  seizure  of  the  recover  as  for  a 
ship  and  good$>  near  Pillau^  by  persons  unknown. — ^Th©  |^^/^  ^periy 
cause  was  tried  at  Guildhall^  at  the  sittings  after  last  in  the  ship  is  not 
£iiil^ term,be(ore  Lord CUefJusticeGfMi, when  averdici  ^jm, 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  oo  a  case,  which  statedi  in  substance,  as  follows. 

The  plaintiff  was  sole  owner  of  the  ship  Jgttibtiy  which 
sailed  from  Livirpoal^  with  a  cargo  of  goods  oa  freight, 
bound  to  Pillau^  on  the  24th  of  Septemkir  1810.  In  the 
course  of  the  voya^e^the  shipi  sfter  sustsuning  considerahle 
damage,  arrived  in  Pillau  roads  on  the  iOth  ai  NawmiiP 
1810,  and  the  next  morning  sailed  into  PiUau  harbour, 
where  ^e  was  immediately,  with  her  cargo,  seized  and 
taken  possession  of  by  the  officers  of  the  Prussimn  govern* 
Kient.  The  master  had  not  afterwarda  any  command 
over  the  vessel,  nor  was  he  able  to  use  any  meaps  to  re* 
cover  possession  of  her,  until  she  was  repurchased  by  hiai 
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J  81.1.  2Lt  the  public  sale  by  auction,  held  by  the  maritime  comt 

Wilson        ^^  PUlauy  on  the  first  of  April  1811,  for  the  sum  of  552 
,.    ^'  T\%  dollars,  when  she  was  delivered  to  him.  and  he  was 

rORSTER. 

then  at  Hberty  to  sail  with  her  in  any  direction  he  thought 
fit,  and  he  had  the  command  of  her  in  the  same  maimer 
as  before  the  seizure.  He  stated  in  his  evidence  that, 
in  his  judgment,  the  most  advantageous  course  that 
could  be  taken  for  his  owner,  was  to  recover  possession  of 
the  ship,  by  paying  the  said  sum  of  money  at  the  auction, 
on  which  occasion  he  considered  himself  acting  as  the 
owner's  agent.  The  vessel  was  not  then  in  a  sea-worthy 
state,  or  capable  of  prosecuting  her  voyage  in  the  Babic^ 
or  of  returning  to  Great  Britain  ;  and  the  master,  having 
taken  possession  of  her,  caused  her  to  be  repaired,  and 
rendered  sea-worthy,  after  which  he  navigated  her  safely 
,  home  to  the  port  of  London^  where  she  arrived  in  August 

1811.  The  owner  had  notice  of  her  arrival,  and  the 
master  held  her  there  for  and  on  account  of  the  owner, 
and  was  ready  to  have  delivered  her  up  to  him,  or  his 
agents,  if  he  had  been  required  so  to  do ;  and  the  owner 
might  then,  if  he  had  thought  fit,  have  had  possession  of 
the  ship,  in  a  perfectly  safe  and  sea-worthy  state. — A  bot- 
tomry bond  had  been  given  by  the  master  at  Pillau, 
for  the  money  with  which  he  repurchased  the  ship,  the 
amount  of  which  the  owner  refiised  to  satisfy  j  and  it  was, 
in  consequence,  put  in  suit  in  the  admiralty  court  here, 
and  the  vessel  was  taken  possession  of  by  the  marshal  of 
that  court.  On  the  2d  of  December  1812,  a  decree  of 
sale  was  made  in  favour  of  the  holder  of  the  bottomry 
bond,  and  on  the  21st  of  y^zni/^r^  following,  a  commission 
of  sale  issued,  in  pursuance  of  which  the  ship  was  sold  by 
public  auction,  and  the  proceeds  thereof,  and  of  the 
homeward  freight,  were  paid  over  by  the  registrar  of  the 
jidmiralty  court,  to  the  holder  of  the   bottomry  bond» 
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tinder  the  decree.    It  was  admitted  that  the  plaintiff  was  1615. 

entitled  to  a  total  loss  on  the  freight.  Wilson 

The  question  for  the  opinion  of  the  court  was,  whe-       ^    «'• 

FORSTE'R. 

ther  the  plaintiff  were  entitled  to  recover  a  total,  or  only 
a  partial  loss  upon  the  ship. 

The  case  came  on  for  argument  on  this  day,  when 
Mr.  Serjt.  Lens^  for  the  plaintiff,  premised  that  the  ques- 
tion was,  whether  the  plaintiff  were  to  be  considered  as 
having  recovered  his  ship,  after  her  condemnation; — 
whether  any  right  could  be  said  to  have  revested  in 
him  by  any  of  the  subsequent  transactions,— or  whe- 
ther, having  lost  all  property  in  her  by  the  seizure, 
he  were  not  entitled  to  renounce  all  concern  with  her, 
from  the  time  of  that  seizure.  The  case,  he  said,  had 
omitted  facts  which  ought  to  have  appeared  upon  it ;  the 

• 

present  argument,  however,  must  be  directed  to  it  as  it 
then  stood ;  and  he  contended  that  there  was  sufficient 
to  shew  that,  though  the  master  had  acted  as  owner,  and 
with  the  best  intentions,  yet  that  the  property  in  the  ves- 
sel, having  been  once  divested,  had  never  been  resumed. 
It  would  be  contended,  on  the  part  of  the  defendant, 
that  the  owner  was  affected  by  the  act  of  his  agent;  this, 
however,  was  not  like  the  ordinary  case  of  capture, 
where,  by  subsequent  events,  the  owner  gets  into  pos- 
session again^  as  in  the  case  of  recapture.  In  that  case, 
the  owner  yszs  put  into  full  possession  of  his  ship  again, 
and  could  not  construe  that  into  a  total  loss  \  he  could 
only  recover  a  partial  loss,  for  the  expense  incurred  in 
recovering  the  ship.  In  the  present  case,  the  ship  had 
been  condemned  by  a  hostile  act  of  the  Prussian  govern- 
ment, and  had  been  put  up  to  sale  to  any  person  who 
chose  to  purchase  her.  The  master  had  exercised  his 
ovni  judgment,  and  had  bought  the  ship  at  his  own  risk, 
without  any  authority  from  his  owner,  who  disavowed 
that  purchase  : — His  character  of  master  was  at  an  end» 
and  hie  had  bought  her  as  any  strangtr  might  have  done. 
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[Lord  Chief  Justice  GiUs. — ^How  can  you  distinguish  this 
case  from  that,  of  Mc.  Masters  v.  Shoo/bred  (a)  ?  In  that 
casej  the  ship  was  captured  by  a  French  frigate^  and  car- 
ried to  Charleston^  where  she  was  sold  as  a  prize^  and 
purchased  by  the  captain  on  account  of  the  owners. — ^bi 
an  action  against  the  underwriters,  to  recover  a  total  lossy 
Lord  Ktnytm  said  that  it  was  impossible  to  make  it  ox>re 
^han  a  partial  loss,  the  insured  not  having  abandoned  at 
the  time  of  the  capture  i — that  the  captain  was  to  be  con* 
sidered  as  agent  for  the  owners,  as  recovering  so  much  pro* 
perty  on  their  account,  and  that  they  had,  therefore^  a 
right  to  recover  only  so  much  as  the  injury  sustained 
amounted  to.]  Mr.  Serjt*  Lens  admitted  that  the  onlj 
way  by  which  the  two  cases  could  be  distingiiished  wasy 
thats  in  the  case  cited^  the  seizure  and  sale  were  by  indi* 
viduals ; — in  the  present  case»  they  were  by  an  act  of  th« 
statey  not  by  that  of  the  captors :  for,  properly  speakings 
there  were  no  captors  in  the  present  case  \  it  was  a  ias* 
feitiure  to  the  Prussian  government,  which  detained  the 
ship  till  she  was  sold  on  behalf  of  that  government.  ThiS| 
he  said,  was  the  whole  of  his  argument ;  for  if  it  were  to  be 
considered  as  the  case  of  a  common  capture  and  recap* 
ture,  there  was  no  doubt  but  the  property  would  have 
revested  in  the  owner.  [Lord  Chief  Justice  GtW/.-— The 
ship  was  condemned,  because  she  bad  violated  sonae  law 
of  the  Prussian  government,  which  is  similar  to  our  fiscd 
law.]  Mr.  Serjt.  Lens  contended^  that  this  was  not  to  be 
considered  as  a  fiscal  condemnation,  but  as  an  act  of  vio* 
lence  on  the  part  of  the  Prussian  government,  though  Ml 
actually  at  war  with  this  country.  The  owner  would 
)iave  had  no  right  to  take  possession  adversely  against  the 
captain. 

Mr,  Serjt.  Vaugkofjy  eontrh^  was  stopped  by  the  court. 


(a)  I  Eip.  Rep.  237- 
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Lord  Chief  Justice  Gibbs. — I  do  not  know  what  eflfect 
would  have  been  produced  by  the  facts  alluded  to  by  my 
brother  Leni ;  but  as  the  case  now  stands,  it  appears 
that  there  has  been  an  unlicensed  seizure,  and  the  master 
has  purchased  the  vessel  of  those  who  had  no  right  to 
condemn  her.  The  question,  therefore,  is,  whether  he 
have  not  bought  her  with  a  bad  title ;  and  whether,  if 
the  insured  chose  to  take  possession  of  her,  the  master 
could  have  resisted  him.  I  am  of  opinion  that  the  plain- 
tiff was  entitled  to  the  possession  of  her,  and  if  that  be 
the  case,  he  is  only  entitled  to  recover  the  expence  in- 
curred in^the  purchase  and  repair  of  her. 

The  rest  of  the  court  concurred. 

Judgment  for  the  plaintiff,  for  a  partial 
loss  only,  to  be  ascertained  by  an  arbi- 
trator. 
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SUTTON  V.  CLARKE. 


Friday,  Feb.  3. 


This  was  an  action  on  the  case,  against  one  of  several  Bya  turnpike  act 

,  ,         trustees  arc  ap- 
trustees  under  the  stat.  5  G^.  III.  c.  105,  for  repairing  pointed  wiih  au< 

and  widening  the  road  from  Banbury ^  in  Oxfordshire^  to  ^l^o.^^y.^o  cut 
Lutierworthf  in  Leicestershire;  and  was  brought  to  recover  adjoining  the 
a  satisfaction  for  damage  occasioned  to  the  plaintiff's  J^^^nable  safis- 

land,  by  the  overflowing  of  a  drain  or  watercourse,  made  faction  to  the 

owners  thereof. 
By  the  same  act  it  is  provided  that  all  actions^  for  any  thing  done  in  pursuance  of  the  ^ct, 
shall  be  brought  within  six  months  after  the  doing  the  thing  connplaincd  of.  A  dr«iin  is 
cut,  by  an  order  signed  by  a  com|)etent  number  of  trustees,  and  according  to  the  plan  of 
a  surveyor,  in  land  adjoining  the  plaintiff**,  by  which  the  latter  is  overflowed.  An  ac- 
tion is  brought  against  one  of  the  trustees  onty»  more  than  six  months  after  the  act  done, 
and  xhtjirst  injury  sustaine<lj  but  within  six  months  after  a  subseauent  injury  accrued. 
-^Heldf  1st,  that  the  action,  if  it  could  have  been  sup|)orted  at  all,  was  well  brought 
against  the  defendant  only: — But  ^dly,  that  the  trustees,  having  acted  to  the  best  of 
their  »kiH,  and  with  the  best  advice,  were  not  answerable  for  the  damage  which  had 
accrued. — Semb/e,  that  the  limitation  of  the  action  is  to  be  reckoned,  not  from  the  timQ 
of  doiok^  the  act,  hut  of  sustaining  the  injury : — QuctfC,  whether  this  be  confined  to  th^ 
Jksi  injury  sustained,  or  whether  an  action  might  not  be  brought  within  six  month^ 
after  any  subscqneiu  injury  ? 
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by  the  defendant  and  his  co-trustees,  under  colour  of  th^ 
act.  The  first  count  of  the  declaration,  after  reciting 
that  part  of  the  act  which  gives  authority  to  the  trustees 
to  cut  drains  (a)y  stated  that,  ^  the  plaintiff  being  lawfully 
possessed  of  three  closes,  near  a  certain  road  in  the  said 
act  mentioned,  on  tlie  10th  of  June  ]8t2j  a  certain 
watercourse  or  drain  had  been  made  or  dug  by  the 
defendant  from  the  said  road,  into  certain  land  near  the 
land  of  the  plaintiff,  under  colour  of  the  powers  and  anp 
thorities  given  by  the  said  act  \  but  of  so  insaffident 
breadth,  depth,  and  length,  that  by  means  of  the  nar- 
rowness and  insufficiency  thereof,  and  of  the  same  not 
having  been  continued  a  suflBcient  distance  from  the 
said  road,  large  quantities  of  water,  from  time  to  time 
flowing  to  the  same,  on  the  1st  of  October  1812,  and 
on  divers  other  days  and  times.  Sic.  had  flowed  upon 
the  plaintifl^s  lands,  whereby  the  plaintiff  sustained 
damage  to  the  amount  of  <£200.  Tet  the  defendant, 
being  one  of  the  trustees  for  carrying  the  said  act  into 
execution,  well  knowing  the  premises,  but  contriviif 
and  intending  to  injure  the  plaintiff,  on  the  1st  ofjwn 
1813,  and  from  thence  hitherto,  wrongfully  and  injuti- 
ously  kept  and  continued  the  said  watercourse  of  such 
insufficient  breadth,    depth,    and  length ;   by  resaon 


■  —   ■       mm 


(a)  By  that  statute  it  is  enacted,  amone  other  things,  '  That  U 
•hall  be  lawful  for  the  trustees,  or  any  nre  or  more  of  them,  or 
any  surveyor  or  other  person,  by  them  or  either  of  them  appointed, 
to  make  causeways  in  or  along  the  sides  of  the  said  roads,  and  io 
cut  any  watercourses  in,  through,  or  across  any  lands  or  grounds, 
in  order  to  drain  or  prevent  the  »aid  roads  from  beins  overflowedi 
&c.  &c. ;  making  such  reasonable  satisfaction  to  the  owners  or 
occupiers  of  such  grounds,  as  to  the  said  trustees  shall  seem  ica- 
sonaole.' — By  a  subsequent  clause  it  is  enacted,  '  that  if  any  action 
or  suit  shall  be  brought  against  any  person,  for  any  thing  doue  in 
pursuance  of  this  act,  such  action  shall  be  commenced  within  fix 
months  next  after  the  doing  the  matter  or  thing  for  which  such 
action  shall  be  brought^  and  not  afterwards/ 
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*  whereofj  and  of  its  not  having  been  kept  at  a  sufficient  181.5. 
f  distance,  on  the  said  1st- of  June  1813,  and  on  divers        J'^'^^^ 

.  .  -  SUTTOM 

*  other  days,  &c.  large  quantities  of  water,  which  had  o. 
•flowed  into  such  insufficient  watercourse,  overflowed       ^I'Arke. 

•  the  same,  and  flowed  over  the  plaintifl^s  land,  and 

•  continued  thereon  from  thence  hitherto,  whereby  the 

*  plaintiff^s  crops  were  spoiled : — Tc^t  that  the  defendant, 

•  though  requested,  had  not  made  any  reasonable  satisfac- 
*.  uon  to  the  plaintiff,  but  wholly  neglected  and  refused, 
•,  contrary  to  the  form  of  the  statute,  &c.* — ^There  were 
three  other  counts,  stating  the  case  more  generally ;  the 
two  last  of  which  did  not  state  any  intention,  on  the  part 
of  the  defendant,  to  injure  the  plaintiff. 

The  cause  was  tried  before  Mr.  Justice  Cbambre^  at  the 
last  assizes  for  the  county  of  Warwick^  when  it  appeared 
that  the  drain  was  cut  in  the  spring  o^  the  year  1812 ; 
that  the  injury  was  occasioned  by  its  having  been  con* 
tracted  in  its  width  towards  the  bottom,  which  strait- 
ened the  passage  for  the  water,  and  threw  it  upon  the 

I- 

adjoining  land ;  that  the  defendant  had  no  intention  of 
ioj  tiring  the  plaintiff*'s  property  ;  that  the  drain  was  cut 
in. pursuance  of  a  plan  which  had  been  approved  of  by  a 
surveyor ;  that  the  order  by  which  it  was  made  was  signed 
by  a  competent  number  of  trustees,  and  by  the  defendant 
as  chairman ;  that  the  plaintiff  made  no  application  to 
any  meeting  of  the  trustees  for  a  compensation;  that 
the  first  damage  sustained  by  the  plaintiff  was  in  Noverrh' 
ier  1812  ^  that  his  land  was  again  overflowed  in  Jpril 
1814;  and  that  the  action  was  commenced  in  May  1814. 
-—Several  objections  were  made  on  the  part  of  the  de*^ 
fendant,  which  resolved  themselves,  into  three  :-— /iW/, 
that  the  action  could  not  be  maintained  against  the  trus- 
tees for  any  thing  done  by  them  under  the  authority  of 
the  act;  and  especially  that  the  plaintiff  could  not  recover 
on  the  3d  and  4th  counts,  which  did  not  state  the  act 
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1815.  comphined  of  to  have  been  done  maliciously  i-^Setwn^, 

SoTTow        ^^^  ^^  ^^  events,  the  rest  of  the  trustees  shonid  have 

^*  been  joined  in  the  action  ;  one  of  several  trustees  not 

being,  alone,  answerable  for  the  act  of  all  of  them  ^ 


Thirdly^  that  the  action  had  not  been  brought  within  si 
months  after  the  act  was  committed ;  which  was  the  time 
limited  by  the  statute.— The  learned  judge  was  of  opinion 
that,  as  the  defendant  was  only  one  of  several  trustees, 
acting  with  the  rest,  and  without  any  malice  imputable  to 
him,  the  plaintiff  should  have  applied  for  a  compensatiah 
at  a  meeting  of  the  trustees,  or  to  the  court  of  Kin^s 
Bench  for  a  mandamtts ;  and  that,  as  the  commissioneffr 
had  only  exercised  the  authority  vested  in  them  by  the 
statute,  the  action  was  not  sustainable.    However,  he 
refused  to  nonsuit  the  plaintifi>  but  directed  a  verdict  for 
him,  with  liberty  to  the  defendant  to  move  to  enter  a 
nonsuit,  if  the  court  should  be  of  opinion  that  the  actkMI 
could  not  be  supported.     Accordingly,  a  rule  nisi  was  ob* 
tained  by  Mr.  Serjt.  Lensy  in  last  Michaelmas  term,  on  the' 
authority  of  The  British  east  Plate  Company  v.  Meredith  (/k)^ 
where  the  court  of  Kin^s  Bench  held  that  the  comndi- 
sioners  under  a  paving  act  were  not  liable  to  an  actJOD 
for  damage  occasioned  by  them,  provided  there  were  no 
excess  in  the  exercise  of  their  authority. 

The  Solicitor-Generalf  Mr.  Seijt.  Vaughan^  and  Mr.  Serjt 
Copley^  on  a  subsequent  day  in  that  term,  shewed  cause.—* 
With  regard  to  the  first  and  principal  objection,  the 
question,  they  said,  was,  whether  the  trustees  were  to  be' 
absolved  from  all  responsibility  for  the  damage  whidi 
they  might  occasion  to  individuals,  however  badly  or  in- 
artificially  they  might  execute  the  powers  vested  in  them. 
As  to  the  compensation  which,  it  had  been  suggested, 
the  plaintiff  might  have  had  recourse  to,  the  only  damage, 

(a)  4  r.  R.  79^. 
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tat  which  the  act  had  given  a  remedy,  was  that  which  1815. 

might  be  sustained  by  the  person  in  whose  land  the  drain        Surroir 

should  be  actually  cut ;  there  was  no  compensation  for       ^    v* 

the  owner  of  the  adjoining  landf  in  case  it  should  be 

OTerflowed ;  unless,  therefore,  he  could  recover  damaget 

through  the  medium  of  an  action,  he  would  be  unable  to 

obtain  any  redress.    In  this  particular,  the  case  of  The 

British  cast  Plate  Company  was  very  distinguishable  from 

the  present  (  because  there,  the  commissioners  were  ex** 

pressly  authorized  to  make  compensation  for  the  damage 

fostainedf  and  Mr.  Justice  Bmtler  founded  his  judgment 

oo  that  circumstance.    In  that  case,  likewise,  the  act 

complained  of  was  one  which  they  were  expressly  autho« 

riced  to  do,  and  which  they  had  done  properly;  for 

there  was  no  pretence  for  imputing  any  want  of  skill  or 

care  to  them  \ — indeed  it  was  an  act  which  would  nece^ 

tarily  be  productive  of  damage,  in  whatever  way  it  might 

be  done.    Here,  on  the  contrary,  the  defendant  had  done 

Aat'  unskilfully,  vrhich  he  might  and  ought  to  have  done 

properly ;— the  damage  had  accrued  by  the  negligent  ex« 

erase  of  those  powers  which  the  act  had  vested  in  him. 

In  Leader  v.  Moxon  (<f ),  which,  they  said,  was  exactly  in 

prnut,  this  doctrine  was  expressly  recognized,  and  the 

court  held  that  the  defendants,  who  were  also  commis- 

sioners  under  a  paving  act,  had  not  an  arbitrary  discre- 

tiouy  but  were  limited  by  law  and  reason.    Suppose  a 

w«ter  company  were  to  put  down  pipes  of  insufficient 

strength,  which  should  burst  ;md  overflow  the  streets. 

[Lord  Chief  Justice  GiWx,— There,    the    resemblance 

fiuls  in  the  most  important  particular;  for  the  water 

company  would  be  acting  for  their  own  advantage.]  Sup^ 

pose^  dien^  trustees  were  empowered  to  pull  down  housesf 

^and^  in  the  execution  of  that  authority,  were  to  occasion 


(fl)  3  nVs.  46l,  f  B/.  994  5.  C. 
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the  d^ruction  of  a  house  which  they  hstd  no  authority 
1815.  ^Q  p^ji  dQ^i^n. — or  suppose  the  trustees  of  roads,  in  the 

Sutton  execution  of  their  office^  should  leave  a  hole  or  other 
nuisance  in  the  road,  by  which  an  injury  should  accrue;  to 
a  third  person ; — surely,  in  such  case>  the  trustees  would 
be  liable.  [Mr.  Justice  Chambre. — In  the  present  case, 
there  was  a  plan  submitted  to  the  trustees,  and  they,  after 
taking  the  advice  of  a  surveyor  on  the  subject,  adopted 
the  plan,  and  gave  it  to  proper  persons  to  execute.] 
Whether  the  trustees  had  acted  on  their  own  judgment, 
or  that  of  another  person,  if  the  work  were  done  unskil- 
fully, they  were  equally  liable  at  law,  they  contended, 
though  they  were  not  culpable  in  point  of  moral  respon- 
sibility ;  for  when  they  adopted  the  advice  of  the  sur- 
veyor, they  made  the  plan  their  own.  Unless,  therefore, 
the  defendant  could  establish  this  proposition,  that,  how- 
ever unskilfully  the  drain  might  have  been  cut,  he  was 
not  liable,  unless  actual  malice  could  be  proved,  this  oth 
jectlon  would  be  no  defence  to  the  action. — ^The  stcmi 
objection,  as  to  joining  the  other  trustees  in  the  action, 
was  not  insisted  upon  by  the  other  side. — ThirdIyf9StQ 
the  limitation  of  the  action,  they  contended  that  it  was 
not  necessary  that  it  should  be  brought  within  six  montiis 
after  the  act  was  done,  nor  within  six  months  after  the 
first  injury  was  sustained  ; — that  period  was  to  be  reckon- 
ed from  the  time  when  the  damage,  which  vras  the 
subject  of  the  action,  was  produced.  [Lord  Chief  Justice 
GMs, — ^The  defendant  insists,  not  that  the  action  most 
be  brought  within  six  months  from  the  time  when  the  act 
was  done;  but  that,  as  soon  as  it  appeared  that  the  act  was 
of  such  a  complexion  that  damage  must  ensue  from  it,  the 
six  months  must  be  calculated  from  that  time.]  As  long  as 

• 

the  drain  remained  inartificially  made,  and  damage  con- 
tinued to  be  sustained  by  it,  the  plaintiff,  they  contended, 
had  a  right  of  action  i  in  the  same  way  as  every  continuance 
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of  a  nuisance  was  a  fresh  nuisance^ — for  otherwise^  if  the 
plaintiff  must  inforce  his  action  as  soon  as  he  had  received 
a  scintilla  of  damage,  the  defendant  would  be  indemnified 
for  all  injury  which  his  neglect  had  occasioned,  by  pay- 
ing a  very  trifling  sum ;  for  the  damage  occasioned  within 
the  first  six  months,  probably,  did  not  amount  to  £5.  The 
plaintiff  could  not  have  recovered  prospective  damages^  as 
the  owner  or  reversioner  perhaps  might,  as  being  an  injury 
to  the  inheritance; — the  mere  occupier  of  the  land  would 
have  been  confined  to  the  damage,  however  small,  which  he 
might  have  sustained  at  the  time  of  bringing  his  action, 
and  could  not  recover  on  the  vague  speculation  of  what 
might  happen  at  subsequent  periods.  In  Roberts  v. 
Read  (a),  the  King's  Bench  held  that  the  defendants, 
having  in  the  execution  of  their  oflfice,  as  surveyors  of  the 
highway,  undermined  a  wall  adjoining  the  highway,  were 
liable  in  an  action  on  the  case,  though  the  wall  did  not 
fall  till  more  than  three  months  after  the  act  committed, 
which  was  the  time  limited.  In  that  case.  Lord  Ellens 
iorougb  took  the  distinction  between  an  action  of  trespass, 
and  on  the  case  \  the  consequential  damage  being  the 
very  gist  and  foundation  of  the  latter  action ;  and  Mr, 
Justice  Bayley,  in  that  case,  asked  how  the  damage  was  to 
be  estimated,  before  it  actually  happened.  [Lord  Chief 
Justice  Giibs, — Certainly  that  is  a  very  strong  case.] 

Mr.  Seijt.  Lens  and  Mr.  Serjt.  Pell,  contri,  observed 
that  the  first  and  principal  question  was  a  subject  of  great 
importance,  not  only  to  these  parties,  but  to  all  persons 
in  the  character  of  trustees.  If  it  should  be  decided  in 
favour  of  the  plaintiff,  it  would  put  an  end  at  once  to  all 
disposition  in  gentlemen  to  tak^  upon  themselves  an 
office  which  was  attended  with  much  trouble,  and  no 
possible  profit.    Thd,  trustees  had  been  acting  in  the  way 
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1815«         trhich  they  considered  as  best  calculated  to  carry  the  u^ 


tention  of  the  legislature  into  execution;  and  thougti 
9.  they  might  have  been  mistaken  in  their  judgmenti  they 

CLARKg.  were  not  to  be  liable  to  an  action  on  that  accoimt.  The 
question  was>  whether,  in  consequence  of  an  act  which 
he  had  been  called  upon  by  the  legislature  to  dof  the 
defendant  were  liable  for  damage  accruing  to  a  third 
person,  without  any  proof  that  he  had  acted  maliciously- 
The  two  first  counts  of  the  declaration,  they  said,  had 
made  thegisi  of  the  action  to  depend  on  the  voluntary 
and  malicious  act  of  the  defendant ;  for  after  stating  the 
injury,  it  was  alleged  that  the  defendant,  *  knowing  the 
'  premises,  but  contriving  to  injure  the  plaintiff*,  wrottf' 
^  fully  and  injuriously  continued  the  cut  so  insufficiendy 

*  made;' — though  they  admitted  that,  if  the  action  could  be 
supported,  without  jproving  that  allegation,  it  might  be  re* 
jected  as  surplusage.  [Lord  Chief  Justice  Gibbs. — To  be  sore^ 
it  resolves  itself  into  the  question,  whether  it  be  necessary 
{o  prove  malice ;  for  on  that  depends  the  question,  whether 
the  allegation  be  material,  or  not.]  The  defendant,  they 
contended,  could  only  be  liable  on  the  ground  that  he  had 
deviated  from  the  course  prescribed  by  the  acj,  or  that 
he  had  exceeded  the  powers  which  had  been  intrusted 
to  him.  The  argument  which  had  been  used  by  tiie 
plaintiff,  that  imless  this  action  could  be  sustained,  ht 
should  be  without  redress,  was  answered  by  Lord  Kinyuif 
in  his  judgment  on  the  case  of  the  British  cast  Plate  Com* 
fany,  where  he  said,*  If  the  legislature  think  it  necessary,  they 

*  enable  the  commissioners  to  award  satisfaction  to  the  in** 
^  dividuals  who  happen  to  suffer ;  but  if  there  be  no  such 
^  power,the  parties  are  without  remedy,  provided  the  com- 
f  missioners  do  not  exceed  their  jurisdiction.' — In  the  pre* 
sent  case,  they  said,  there  had  been  no  more  an  excess  of 
jurisdiction,  than  in  the  case  alluded  to.  Mr.  Justice 
Bul/er,  in  his  judgment  on  that  case,  referred  it  to  the 
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Broad  and  general  principle,  Salus  popuR  supnma  Uic  \  and*         1815. 
illustrated  it  by  one  of  the  strongest  cases  that  could  be'  ^''^ 

put, — the  defence  of  the  kingdom  against  the  king's  ene^        _    v. 
mies. — ^In  Leader  v.  Moxon,  the  defendant  had  done  the 
very  thing  which  was  expressly  provided  against  by  the 
act  from  which  he  derived  his  authority. — As  to  the 
second  objection,  that  the  action  was  brought  against  one 
of  the  trustees  only,  they  should  not,  they  said,  contend 
that  that  objection  was  fatal  in  point  of  law ;  they  should 
only  observe  that  it  was  an  additional  reason  to  take  care 
that  the  action  was  rightly  brought  in  other  respects  \ 
since  the  defendant,  perhaps,  might  have  been  the  very 
person  who  opposed  the  making  of  the  drain. — ^With 
respect  to  the  third  objection,  that  the  action  had  not 
been  brought  in  due  time,  they  contended  that  trustees 
for  public  purposes  were  not  to  be  liable  all  their  lives  for 
damage  done  by  them,  as  in  the  case  of  private  persons* 
The  plaintiff  must  exercise  his  judgment,  in  deciding  whe- 
ther the  act  were  likely  to  produce  an  injury  or  noty  and 
could  not  wait  till  the  damage  had  actually  accrued,  at  how-* 
ever  distant  a  period.  The  action  might  be  brought  by  the 
occupier  and  reversioner  together.     [Lord  Chief  Justice 
GfUs. — ^The  case  of  Roberts  v.  Read  certainly  relieves  the 
plaintiff  from  the  necessity  of  calculating  the  six  months 
from  the  time  when  the  act  was  done.     I  confess  I  should 
have  had  great  difEculty  on  that  point,  because,  however 
absurd  it  may  be,  the  legislature  has  directed  these  actions 
to  be  brought  within  six  months  after  the  doing  the  thing 
.complained  of: — ^The  King^s  Bench y  however,  foUowing^ 
the  justice  of  the  case,  has  decided  otherwise,  and  cer- 
tainly the  two  cases  cannot  be  distinguished.]     At  all 
events  then,  they  contended,  the  action  should  have  been 
brought  within  six  months  after  the  time  when  the  injury 
was  first  sustained  \  and  this  for  two  reasons^— ^ift  be- 
cause the  jury  could  have  estimated  the  future  damage  by 
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1815*  that  which  had  been  already  sustained ; — ^and  secMuUff  hf^ 

^  ^"^  order  that  the  trustees  loiAt  mate  an  alteration  as  soon 

SUTTOH  .in  f       . 

V.  as  possible.    They  cited  Lord  EUenhrough^s  judgaient  lo 

to  shew  that>  even  where  there  is  hardship  in  the  case, 
still  the  court  could  only  follow  the  directions  of  the. 
statute* 

Cur,  adv.  vult. 

On  this  day  Lord  Chief  Justice  Gibbs  delivered  the 
judgment  of  the  court. 

This  action  is  brought  against  one  of  several  trustees 
under  a  turnpike  act,  who  has  joined  in  an  order  made 
by  the  other  trustees,  the  consequence  of  which  order  has 
been  that,  at  a  subsequent  period^  considerable  damage 
has  accrued  to  the  plaintiff's  estate  ;  though  that  conse- 
quence was  unforeseen  at  the  time  when  the  act  was  done* 
It  was  proved  at  the  trial  that,  when  the  trustees  ordered 
the  drain  to  be  cut,  they  informed  themselves  how  it 
could  best  be  done,  and  took  the  opinion  of  a  surveyor, 
upon  the  subject,  who  said  that  it  was  not  likely  to  pro^ 
duce  injury  to  any  one.  No  negligence,  therefore,  can 
he  imputed  to  them;  they  only  did  what  the  act  required 
them  to  do,  and  they  did  it  in  the  best  manner  they  were 
able,  and  according  to  the  best  information ;  though  it 
turned  out  that  they  were  mistaken  in  their  judgment. 
By  the  statute  firom  which  the  trustees  derived  their  au- 
thorityy  it  is  enacted  that  no  action  shall  be  brought  for 
any  thing  done  in  pursuance  of  the  act,  except  within  six 
months  after  the  doing  the  thing  for  which  it  shall  be 
brought.  In  the  present  case,  the  drain  was  cut,  and  the 
first  injury  was  sustained,  more  than  six  months  previ- 
ously to  this  action ;  but  another  and  further  injury  ac- 
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iDTued  a  sliort  time  before  the  present  action  wa$  brought. 
*— Three  objectibns  have  been  made  to  the  action,  on  each 
of  which  the  defendant  insists  that  the  plaintiff  should 
be  nonsuited.     The  second  objection,  which  I  shall  dis- 
pose of  iirsty  is,  that  the  other  trustees  ought  to  have  been 
joined: — If  that  had  been  the  only  objection,  we  are 
clearly  of  opinion  that  it  would  not  have  prevented  the 
plaintiff  from  recovering. — ^The  principal  objection  is  to 
the  merits  ;  viz.  that  the  trustees  under  this  act,  as  they 
derived  no  benefit  from  their  office,  are  not  answerable 
for  any  damage  which  may  have  accrued  in  consequence 
of  any  act  done  by  them  within  the  limits  of  their  au- 
thority, provided  they  used  their  best  skill  and  diligence^ 
and  obtained  the  best  advice  that  was  to  be  procured. 
Two  cases  have  been  cited,  one  by  the  plaintiff^  the  other 
by  the  defendant ; — on  the  authority  of  the  first,  it  is 
contended  that  the  action  may  be  supported  ;  on  that  of 
the  second,  it  is  as  ^renuously  insisted  that  the  defence 
'may  be  maintained.    The  case  cited  by  the  plaintiff  is 
that  of  Leader  v.  Moxon ;  where,  though  the  defendants 
liad  not  exceeded  their  jurisdiction,  the  court  thought 
that  they  had  acted  in  a  most  oppressive  and  tyrannical 
manner ;  and  that,  therefore,  though  they  would  have  had 
a  right  to  do  what  they  did,  had  they  done  it  properly, 
they  were  answerable  for  the  consequences  of  their  op- 
pressive conduct)  and  we  ^itirely  concur  with  that  judg- 
ment.   That,  however,  is  not  the  present  case  \  the  de- 
fendant has  acted  neither  oppressively  nor  wtotonly.    In 
Leader  v.  Moxou,  the  damage  might  have  been  obviated, 
by  doing  the  act  complained  of  in  a  different  manner ; 
in  this  case,  the  defendant  took  every  precaution  to  pre«- 
vent  the  drain  from  occasioning  any  injury ; — that  case, 
therefore,  does  not  come  up  to  the  present,  on  the  part 
of  the  plaintiff.     The  other  case  is  that  of  The  British 
^ast  Plate  Company^  where  the  injury  complained  of  was. 
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that  the  defendants  had  raised  the  ground  opposite  the 
plamtiff's  gateway;  the  act,  however,  had  directed  them 
to  make  a  regular  descent,  and  there  was  no  other  way 
to  make  it,  except  that  in  which  they  did  it ;  that  case, 
therefore,  does  not  come  up  to  the  present,  on  the  part 
of  the  defendant ;  because  here^  the  mode  of  cutting  the 
drain  was  left  to  the  defendant.  The  question,  there* 
fore,  remains,  whether  the  defendant,  having  done  what 
he  was  required  to  do  in  the  best  way,  according  to  his 
judgment,  and  the  best  advice  that  was  to  be  procured, 
be  answerable  for  the  injury  which  has  eventually  hap- 
pened ; — ^we  are  of  opinion  that  he  is  not*  This  case  is 
perfectly  unlike  that  of  an  individual  who  makes  an  im-> 
provement  on  his  own  land,  from  which  an  injury 
eventually  accrues  to  another ;  such  person  must  answer 
for  the  injury,  because  he  was  acting  for  his  0¥m  benefit. 
In  this  case,  the  defendant  was  not  a  volunteer,  but  was 
executing  a  duty  imposed  on  him  by  the  legislature! 
which  he  was  bound  to  execute,  and  for  the  omission  of 
which  he  would  have  been  liable  to  punishment ;  and 
he  is  not  answerable  for  a  consequential  injury,  which 
not  only  he  did  not  foresee,  but  which  he  had  no  means 
of  foreseeing. — The  case  being  disposed  of  on  this  ground, 
it  is  not  necessary  to  give  any  judgment  on  the  question 
as  to  the  Umitation  of  the  action. 

Rule  absolute  to  enter  a  nonsuit. 
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18i5« 


SERRA  and  others  v,  fxffe.  Monday, 

February  6. 

1  HE  plaintiffs  declared  as  obligees  of  a  bond,  dated  the  To  debt  on  bond, 
25th  of  March  1805,  against  the  defendant,  as  obligon  which  was,  <  that 
in  the  penalty  of  i^lOOO. — ^The  defendant  craved  oyer  of  \  ^'P'  «hould 
the  bond,  and  of  the  condition,  which,  after  reciting  that  '  account  of  all 
one  jr.  Begbie  had   been  appointed   collector  of  the  \  "^""^^  ^^""^^ 
poor's  rates,  in  the  parish  of  St.  George  the  Martyr ;  and  '  suance  ofhb 
that  the  defendant  and  /.  H.  had  proposed  themselves  fcSnt  pleadld 
as  security  for  the  said  W.  Begbie^  until  all  accounts  should  Performance  ge- 
be  fully  and  truly  settled  and  paid  ;  provided,  *  that  if  the  plaintlffiTn  hi^ 

*  said  W.  Begbie  did  and  should,  from  time  to  time,  and  'fP^'cjilon*  •«- 

g.  Signed  for  breach, 

*  at  all  times  tliereafter,  deliver  to  the  directors  of  the  •  that  A,  B.  was 

'  poor  of  the  said  parish  a  just  and  true  account  in  writ-  I  J'5^"**^p  ^  ***- 

*  ing,  of  all  monies  received  by  him  in  pursuance  of  his  '  count  of  all  ino« 
'  office,  and  from  whom  received  respectively,  and  of  all  *  him  ir^pursu-^ 

*  sums  of  money  from  time  to  time  outstanding,  with  the  '  l^^  o(his  of- 

.                 r    1.                     r             u         A              -I  J              'ficc,  but  refused 
^  names  of  the  persons  from  whom  due,  verified  upon  <  so  to  do.' 

*  oath ;  and  should  weli  and  truly  pay  to  such  persons,  j   '^*  °"  special 
'  for  such  purposes,  and  in  such  manner,  as  the  directors  this  assignment 

*  should  appoint,  all  such  sums  as  should  appear  to  be  re-  ^  In  noi^alle^ 
'  ceived  by  him,  without  fraud  or  further  delay ;  andjn  all  ing  '  that  -<!.  B. 

*  other  respects  justly,  truly,  and  fiuthfully  discharge  and  *  any  monies  by 

*  execute  theduties  of  his  office ; — ^then  the  obligation  to  be  *  V'^^^  ^^  ****  ^^* 

*  ficc» 
«  void.' — The  defendant  then  pleaded^rj^,  non  est  factum ; 

jicoftdJy,  that  the  said  fV.  Begbie  did  from  time  to  time, 

and  at  all  times  after  the  making  of  the  said  writing  obli«* 

gatory,  well  and  truly  observe,  perform,  fulfil,  and  keep 

all  and  singular  the  articles,  clauses,  payments,  conditions, 

and  agreements  in  the  said  condition  specified,  on  his  part 

and  behalf  to  be  observed,  &c.,  according  tc^     ..    orue 

intent  and  meaaing  thereof. — The  replication,  as  to  thcf 
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1814«  second  plea,  alleged  that  IV.  Begbie  continued  collector  of 

the  said  rates  until  the  26th  of  February  1812,  when  he 


I,.  was  requested  by  the  said  directors  to  deliver  to  them  a 

Fyffb.         just  and  true  account  in  writing  of  all  monies  received  bjr 
him,  in  pursuance  of  his  said  office,  and  from  whom 
received  respectively,   but   that   he  refused  so  to   do. 
There  was  a  further  breach,  which  stated  that  W.  BegUe 
received  divers  sums  of  money,  which  he  did  not  pay  over 
as  directed ;  on  which  breach  issue  was  taken.     To  the 
first  breach,  the  defendant  demurred ; — assigning,  among 
other  causes  of  demurrer,  that  it  was  not  alleged,  nor 
did  it  appear  thereby,  that  the  said  W.  Begbie  ever  received 
any  monies  by  virtue  of  his  said  office ;  and  that  the  said 
first  breach  contained  a  negative  pregnant,  in  alleging  that 
the  said  W.  Begbie  had  not  delivered  an  account  of  the 
monies  received  by  him  in  pursuance  of  his  office,  with* 
out  averring  that  he  had  received  monies  in  pursuance  of 
his  office;  by  the  omission  of  which  averment,'the  defend- 
ant was  prevented  from  traversing  and  putting  the  same 
in  issue.     The  plaintiff  joined  in  demurrer,  and  on  this 
day  the  case  came  on  for  argument. 

Mr.  Serjt.  Vaughan  was  to  have  argued  in  support  of 
the  demurrer,  but  the  court  called  on  the  plaintiff's  coun- 
sel to  support  the  replication. 

The  Solicitor^Generalf  accordingly,  contended  that  this 
fell  within  the  principle  of  assigning  breaches  in  the 
words  of  the  covenant.  [Lord  Chief  Justice  Gibbs^ 
Where  a  fact  must  previously  have  existed,  before  the  de- 
fendant could  possibly  break  the  covenant,  that  fact  must 
be  averred  \  the  question,  therefore,  is,  whether,  in  the 
present  case,  it  be  not  necessary  that  Begbie  should  have 
received  money,  before  he  could  account.]  The  SoUciUr 
General  admitted  that  he  should  have  considered  a  more 
explicit  statement  to  have  been  necessary,  but  that  the 
point  appeared  to  have  been  decided  otherwise  in  a  case 


IN  THE  FIFTY-FIPTH  YEAH  OP  GEO.  III.  443 

6f  fVillcocks  V.  Nicholls  {a\  which  was  an  action  on  bond  J815. 


Serra 


for  the  performance  of  an  award.  The  replication  as- 
signed for  breach,  in  the  words  of  the  award,  that  the  de-  r. 
fendant  did  not  render  to  the  plaintiff  an  account  of  debts  'yffk. 
due  to  the  partnership;  to  which  the  defendant  demurred, 
on  the  ground  that  it  did  not  appear  that  there  were  any 
debts  outstanding.  The  court  held  that  that  case  fell 
within  the  rule  in  Com.  Dig.  tit.  Pleader  (C.  45),  where  it 
is  said  to  be  sufficient  to  assign  the  breach  in  the  words  of 
the  covenant,  promise,  &c. : — And  Mr.  Baron  Wood  ob- 
served, that  the  assignment  of  the  breach  necessarily 
implied  that  money  had  been  collected  5  that  is,  the  onus 
was  on  the  defendant  to  shew  that  he  had  not  received 
any  money :  He  it  was,  and  not  the  plaintiff,  who  was  to 
render  the  account.  The  court  were  also  of  opinion,  in 
that  case,  that  it  was  not  incumbent  on  the  plaintiff  to 
state  such  facts  as  lay  within  the  defendant's  knowledge. 
The  defendant,  he  observed,  would  not  be  without  re- 
medy, though  the  court  should  decide  that  it  was  not 
necessary  to  state  that  any  money  had  been  received ;  for 
he  might,  in  his  rejoinder,  negative  that  fact.  [Lord 
Chief  Justice  Gibbs.  The  bond  is  conditioned  for  the 
performance  of  one  of  two  things,  or  of  both,  if  the  event 
should  require  it  -, — if  Begbie  received  money,  he  was  to 
account  for  it ;  if  not,  he  was  to  return  a  list  of  defaulters; 
if,  therefore,  he  had  received  no  money,  the  breach 
should  have  been  in  the  other  alternative.]  The  ques- 
tion, he  said,  was  the  same  as  if  there  had  been  but  one 
akemative  ;  because  he  might  have  returned  a  list  of  de- 
faulters, and  yet  have  received  money  for  which  he  had 
Dot  accounted. 

Lord  Chief  Justice   Gibbs. — The  practice  formerly 


{a)  I  Price's  Boccheq,  Rip,  IO9. 
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1815.  was,  for  the  defendant  to  allege  performance  speciallf  ill 

y^""^  his  plea,  and  while  thjjt  particularity  was  required  in  the 

ckERRA  

V,  '  plea,  the  replication  was  much  facilitated  by  it. — The 
^^^*  rule  was  held  so  strictly  that  in  a  case  like  the  present*  it 
would  have  been  necessary  for  the  defendant  to  have 
averred,  either  that  he  had  received  no  monies,  or,  if  he 
had,  that  he  had  accounted  for  them ;  and  general  per- 
fonnance  would  have  been  bad  on  special  demurrer ;  but 
if  the  plaintiff  had  not  demurred,  it  would  have  been  in- 
cumbent on  hhn  to  point  out  the  special  breach. — Where 
there  are  some  conditions  in  the  negative,  and  some  10 
the  affirmative,  or  where  some  are  in  the  alternative^ 
general  performance  is  not  sufficient.  In  this  view  of  the 
case,  therefore,  and  unless  the  law  on  this  subject  be 
much  altered  since  I  had  more  to  do  with  pleadings  than 
I  lately  have  had,  the  breach  is  ill  assigned-  I  think  the 
plaintifis  had  better  move  to  amend. 

The  plaintiffs,  accordingly,  had  leave  to  amend, 

on  payment  of  costs ;  and  the  defendant  was  at 

liberty  to  plead  de  mvo. 


BURTON  V.  HICKEY. 


Tuesday,  Feb.  7. 

is  given  on  de-      Mr.  Serjt.  Lens^  on  a  former  day  in  this  term,  obtained 

tnurrer  for  the       ^  ,.y]g  ^q  gj^^^  cause  why  the  execution  of  the  vnrit  of 

avowant  m  reple-  .         /  .       ^ 

*  vin,  fifteen  days    inquiry  of  damages  m  this  cause,  which  veas  an  action  ot 

lilt  ole^'wru'of '  J^eplevin,  should  not  be  set  aside  for  irregularity.  The 
inquiry  shuuld  plaintiff"  had  demurred  to  the  defendant's  avowry, 
plamirff,  as  in^      ^^^  judgment    was    given   on    the  demurrer   for  the 

the  case  of  non-    avowant.  On  the  4th  of  January^  the  avowant*s  attorney 

kuit,  on  slat.  17  ,    ,        1  •     ./r     .  i  •      ^i_  .  -^     ^  •        • 

Ow, «,  c.  7.         served  the  plaintm  with  a  notice  that  a  wnt  of  inquiry 

would  be  executed  on  the  12th  of  January  following ; 

which  was  executed  accordingly.     The  ground  of  the 

present  application  was,  that  only  eight  days  notice  of  the 


Burton 

V. 
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execution  of  the  writ  of  inquiry  had  been  given^  instead  18I5. 

of  fifteen  days  notice^  as  required  by  stat.  17  Car.  2. 
tf .  7.  (fl). 

Mr.  Serjt.  Best  now  shewed  cause,  and  contended  that  Hickey. 
as  this  was  a  case  of  demurrer,  and  therefore  came  under 
.the  third  section  of  the  act,  eight  days  notice  was. suffici- 
ent, as  in  ordinary  cases,  since  no  number  of  days  was 
fixed  in  that  section.  The  same  necessity  for  fifteen  days 
notice  did  not  exist  in  the  case  of  demurrer,  as  in  case  of 
nonsuit ;  because  the  plaintifi^,  when  he  demurred  to  the 
avowry,  must  have  been  apprized  of  the  nature  of  it. 
There  was  no  authority  in  point  upon  the  subject. 

Mr.  Serjt.  Lens^  contra,  observed  that  there  was  no 
foundation  for  this  distinction ; — that  the  two  clauses  of 
the  statute  were  to  be  considered  as  one  provision,  though 
for  two  different  cases.  The  first  section  having  provided 
for  the  case  of  nonsuit,  and  fixed  the  length  of  the  no- 
tice to  be  given ;  the  second  section  gave  the  defendant 
the  same  indulgence  in  the  case  of  demurrer,  but  upon 
the  same  terms :  According  to  the  argument  used  by  the 
other  side,  no  notice  at  all  was  necessary  in  the  case  of 
demurrer. 

Lord  Chief  Justice  Gibbs. — The  books  of  practice 
consider  all  writs  of  inquiry  under  this  statute  as  subject 


(a)  The  second  section  of  that  statute,  being  '  an  act  for  a  more 
f  speedy  proceeding  upon  distresses  and  avowries  for  reels,'  enacts, 
'  tnat  when  any  piaintifT  in  replevin  shall  he  nonsuit  before  issue 
'joined,  the  defendant  making  a  suggestion  in  nature  of  an  avow- 
'  ry  or  cognizance,  to  ascertain  the  court  of  the  cause  of  distress ; 
'  tne  court,  on  his  prayer,  shall  award  a  writ  of  inquiry  to  the 
'  sheriff,  touching  the  sum  in  arrear  at  the  time  of  the  distress, 
'  and  the  value  of  the  goods  or  cattle  distrained  $  and  thereupon 
'  notice  qfj\fleen  days  shall  he  pven  to  the  plaintiff  or  his  attorney 

*  in  court,  ojfthe  sitting  of  such  tnquiri/,**  &c.  &c. — The  third  *ec- 
tion  enacts,  '  that  if  judgment  be  given  upon  demurrer  for  the 

*  avowant,  or  cognizor,  tne  court  shall,  at  the  prayer  of  the  defend- 
'  anty  award  a  writ  to  inquire  of  the  value  of  the  distress/'  &Cj-«- 
without  making  any  regulation  as  to  notice. 
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1815.  ^^  ^^^  same  rule;  I  am  not  speaking  of  books  of  pnctioe 

i^v^  as  authority,  but  we  are  furnished  with  no  cases  on  tbe 

Burton  subject;  it  is  therefore  to  be  considered  as  mere  matter  of 
HicKEY.  practice,  and  certainly  we  feel  inclined  to  abide  by  that 
practice*  These  are  not  like  ordinary  writs  of  inquiry ; 
—they  are  given  by  the  statute  in  particular  cases,  and 
the  statute  having  prescribed  a  notice  of  a  certain  length 
for  one  case,  it  is  not  unreasonable  to  extend  it,  by  parity 
of  reasoning,  to  the  other. 
'      The  rest  of  the  court  concurred. 

Rule  absolute. 


BAUTRAM  and  another  v.  towne  and  others,  defor- 
Tuesday,  Feb.  7-  ciants. 


A  fine  is  passed     Mr.  Serjt.  Blosset  moved  that  this  fine  might  be  amended, 

of  thirty  acres  of    ...        -  r  i       i     r  r  i 

land.twelveacrcs  ^7  msertmg  forty  acres  of  land,  forty  acres  of  meadow, 

of  meadow,  and  ^jj^j  forty  acres  of  pasture,  in  the  room  of  thirty  acres  of 
twcnty-nve  acres  '  r  j  r 

of  pasture  5 — in      land,  twelve  acres  of  meadow,  and  twenty-five  acres  of 

the  deed  to  lead  pasture.  It  appeared  by  the  deed  to  declare  the  uses, 
estate  is  describ-  that  the  estate  intended  to  be  conveyed  consisted  of  one 
of  rhirtv-five  "^     close,  containing  twenty-five  acres,  two  roods,  and  fhirty- 

acres  in  the  six  perches,  more  or  less;  and  of  another  close  or  meadowi 

whole.    The  ...  ,  1  •         ,  , 

court  refused  to     contammg  nine  acres,  three  roods,  and  twelve  perches, 

amend  the  fine      more  or  less  ;  making,  together,  about  thirty-five  acres. 

by  increasing  the  r    1  T 

quantity  of  each    The  object  of  the  amendment  now  prayed  for,  was  to 

species  of  land,     increase  the  quantity  of  each  particular  description  of 

80  as  to  make  .  . 

each  cover  the      land,  so  that  each  species  might  cover  the  whole  of  the 

intcndwTto  bc^  ^^^^  intended  to  be  conveyed  j  lest  hereafter  any  mistake 
conveyed.  should  arise,  by  part  of  the  land  chan^ng  its  condition. 

The  fine  was  only  levied  last  term.— Mr.  ^et^t.  Bhisd 


IN  THE  FIFTY-FirrH  YEAR  OF  GEO.  III. 

observed,  that  it  was  usual  to  insert  a  greater  quantity  of. 
land  under  each  description,  than  that  which  was  intend^ 
ed  to  be  conveyed ;  the  question,  therefore,  was,  whether 
that  which  might  originally  have  been  done,  might  not 
still  be  done,  without  putting  the  parties  to  the  expense  of 
a  new  fine: 

Lord  Chief  Justice  Gibbs. — If  we  were  to  allow  this 
amendment,  we  must  lay  it  down  as  a  general  rule,  that 
wherever  a  fine  does  not  cover  all  the  land  mentioned  in 
the  deed  to  lead  the  uses,  it  may  be  amended.  We  cannot 
■go  a  step  beyond  the  regular  course,  merely  because  it 
would  have  been  prudent  in  the  parties  to  have  inserted 
this  quantity  of  land.  As  to  the  fine  having  been  passed 
last  term,  it  makes  no  difference  whether  it  were  passed 
yesterday,  or  fifty  years  ago,  if  there  be  a  material  differ- 
enqe  between  the  fine  and  the  deed. — Per  Curiam, 

Amendment  refused. 
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J815. 
Bartraii 

V. 
TOWNE. 


GREEN  V.  THE  ROYAL  EXCHANGE  ASSURANCE  COMPANY.         Thursday, 

February  g. 

This  was  an  action  on  a  policy  of  insurance  on  the  Freight  is  insur- 
freight  of  the  ship  Defiance,  at   and  fi-om  the  Canary  fiThrshIt  m£; 
Islands  to  London.    At  the  trial  of  the  cause  at  Guildhall,  hut  is  obliged  to 
at  the  sittings  after  last  Michaelmas  term,  before  Lord  stress  of  weather. 

Chief  Justice  Gibbs y  it  appeared  that  the  ship  sailed  with  when  she  is  found 

,    -        V.  r   t.     •>  to  be  incapable  of 

a  cargo  on  board,  from  tuertaventura,  one  or  the  Canary  complete  repair. 

Islands,  on  the  voyage  insured  ;  but  that,  in  consequence  ^"^  ^^?  ^'80  »« 

of  damage  occasioned  by  bad  weather,  she  was  obliged  to  loaded,  and  the 

ship  sold. — In 
an  action  on  the  policy  for  a  total  loss ;— He/i,  1st,  that  there  was  no  necessity  for 
AD  abandonment  of  the  freight : — but  2dly,  that  the  insured  was  bound  to  use  all  reason- 
able endeavours  to  repair  the  ship,  so  as  to  have  carried  the  cargo,  or  part  of  it,  which 
would  have  oj)eraled  as  a  salvage. 


Greeh 

V. 
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1815'         pu^  hzA  to  Lanzarotef  where  It  was  found  necessary  to 
unload  and  sell  the  goods,  the  ship  not  being  in  a  fit  state 
to  proceed  on  her  voyage }  that  the  ship  was  surveyed 
'hiE  Royal     ^nd  sold ;  that  the  purchaser,  having  repaired  her  in  the 
Assurance,     h^^t  manner  of  which  she  was  capable,  brought  her  to 

this  country  with  a  cargo  as  large  as  she  was  able  to  carry^ 
but  less  by  one  half  than  her  original  cargo ;  and  that  the 
captain  of  the  Defiance  bought  another  vessel,  which  he 
also  brought  to  this  country,  but  Without  any  of  his  ori- 
ginal cargo.  The  Solkitcr  General^  on  the  part  of  the 
defendants,  made  two  objections ;  Jirstj  that  there  ought 
to  have  been  an  abandonment,  in  support  of  which  objec« 
tion  he  cited  Parmeter  v.  Todhunter  (a\  which  was  an  ac- 
tion  for  a  total  loss  on  a  policy  on  freight,  the  ship  having 
been  cnptured,  and  recaptured,  and  sold  with  her  cargo: 
— rLord  Ellenhorough  held,  that  there  should  have  been  an' 
abandonment  of  the  freight,  because  the  goods  might 
have  been  brought  hom&  in  another  ship,  by  which  means 
the  freight  would  have  been  earned.  The  Chief  Justki^ 
however,  was  of  opinion,  that  there  was  no  foundation  for 
this  objection ;  his  lordship  observed,  that  he  could  not  un- 
derstand  what  there  was  to  be  abandoned  \  that  when  the 
freight  of  a  ship  was  insured,  as  soon  as  the  cargo  was 
put  on  board,  it  became  an  insurance  on  that  cargo  ;  that 
in  the  present  case,  the  cargo  had  been  sold,  on  account 
of  the  inability  of  the  ship  to  carry  it  home ;  and  that 
nothing,  therefore,  remained  to  be  abandoned  {b). — ^The 
second  objection  made  by  the  Solicitor  General  was,  that,  at 
all  events,  the  plaintiff  could  only  recover  as  for  a  partial 
loss ;  or  that,  if  it  were  to  be  considered  as  a  total  loss,  it 


(a)  1  Camp.  541. 
(6)  See  Marshall  on  Imurance,  c,  13.  *.  4.  «d.  edit,  and  Thompsou 
V.  Rowcrdft,  4  East,  34,  Lcatham  v.  TVrry,  3  JB.  &  P.  479.,  •»<* 
M'Curihif  V.  ALei,  5  East,  388.  thtrc  cited. 
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■should  be  with  benefit  of  salvage  to  the  underwriters.  1815'. 

He  contended  that  the  captain  of  the  Defiance  ought  to         n^v 

have  done  what,  in  fact,  was  done  by  another  person  ;  v. 

that  is,  he  should  have  repaired  the  ship,  so  as  to  have      Exchakcb 

broughthome  part  of  thecargo;  or  else  he  should  have  hired    Assubakc*. 

another  ship  for  that  purpose,  by  which  means  there 

would  have  been  a  salvage  of  so  much  of  the  freight."— 

In  support  of  the  latter  objection,  he  cited  Evertb  v. 

Smith  {a)^  where  the  court  of  King's  Bend  held,  that  an 

insurance  on  freight,  though  the  ship  be  chartered  to  receive 

jfreight  from  a  particular  person,  was  not  an  insurance  on 

that  specific  cargo  particularly,  but  on  any  cargo  which 

the  ship  might  bring  home  j  and  that  where  a  ship  loses 

her  first  cargo,  and  provides  a  fresh  cargo  from  another 

person,  by  which  she  earns  freight,  the  insured  have 

no  claim  upon   the  underwriters. — ^There  was  a  verdict 

for  the  plaintiff,  with  liberty  to  the  defendants  to  move 

for  a  nonsuit  on  the  first  ground,  or  a  new  trial  on  the 

second. — A  rule  nisi  having  been  accordingly  obtained, 

Mr.  Serjt.  Lens,  and  Mr.  Serjt.  Vaughan  now  shewed 
cause. — As  to  ihejirst  objection,  they  observed  that  there 
was  no  specific  or  tangible  thing  to  be  abandoned,  or 
which,  with  reference  to  the  x^rW  question,  could  be  made 
the  subject  of  salvage ;  that  freight  was  only  something 
which  was  in  a  course  of  being  earned  by  the  prosecution 
of  the  voyage,  and  which  vanished  altogether,  if  the  voy- 
age were  not  performed.  There  might  be  an  abandon-* 
ment  of  a  ship  or  goods,  in  however  damaged  a  state^ 
because  something  still  existed,-r-still  survived  the  da* 
mage; — ^but  the  failure  of  the  voyage  prevented  the 
freight  from  ever  accruing.  They  said  that,  before  the 
incidental  decision  which  had  been  cited  from  1  Campbell^  it 


(o)  2  3/.  8c  S.  «7a 
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had  never  been  considered  that  freight  was  capable  of 
abandonment ;  and  in  that  case,  the  question  was  never 
put  in  a  course  of  argument,  nor  was  it  to  be  considered 
as  having  been  absolutely  decided.  They  cited  2  Marshall 
on  Insurance^  2d.  ed.  562,  where  abandonment  is  said  to  be 
confined  to  the  cases  of  capture,  shipwreck,  stranding)  ar- 
rest of  princes*  or  the  entire  loss  of  the^effects insured; — which 
latter  words  are  construed,  by  Yalinj  to  mean)  not  an  abso- 
hite  destruction,  but  a  general  loss  •, — by  Pothierj  to  mean 
a  total,  or  almost  total  loss.  All  that  could  possibly  be 
meant  by  an  abandonment  of  freight  was,  that  notice 
should  have  been  given  to  the  undcr^Titers  of  the  loss, 
in  order  that  they  might,  if  they  chose,  have  hired  another 
ship  to  bring  the  cargo  home ;  but  they  contended  that 
there  was  no  such  duty  imposed  upon  the  insured. — 
With  respect  to  the  second  objection,  that  it  Was  the  duty 
of  the  insured,  or  the  captain,  to  have  procured  another 
ship,  they  contended  that  they  were  not  called  upon  to 
do  so,  either  by  law,  or  by  their  original  engagement*  It 
tniglit  as  well  be  contended  that  the  captain  was  bound 
to  bring  home  the  cargo,  though  ten  ships  should  have 
been  necessary  for  tliat  purpose.  [Lord  Chief  Justice 
Gibbs. — ^The  underwriters  contend  that  the  captain  should 
at  least  have  repaired  the  vessel,  so  as  to  have  brought 
home  in  her  as  much  as  actually  was  brought  in  her.] 
That,  they  contended,  was  going  still  further;  for  that 
would  have  been  converting  the  ship  into  a  vessel  of  a 
different  description,  and  wholly  altering  the  relation  be* 
tween  the  parties.  Suppose  the  captain  had  attempted  to 
repair  the  ship,  and  had  failed  in  that  attempt ;  the  un- 
derwriters would  have  disavowed  this  proceeding*  and 
would  have  contended  that  the  captain  had  no  right  to 
attempt  the  repair  of  a  ship,  which  never  could  be  tho- 
roughly repaired,  or  to  run  the  risk  of  bringing  home 
the  cargo  in  a  ship  which  was  not  sea-worthy.    The  case 
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of  Evertb  v.  Snutb^  they  contended^  was  inapplicable  to 
the  present  case* 

The  Soliettor-Generalf  contrh,  insisted  that  if  the  court 
should  be  of  opinion  that  his  first  objection  was  not  a  suf- 
jBcient  ground  for  a  nonsuit,  at  all  eventS)  the  defendants 
would  be  entitled  to  a  new  trial  on  the  second  point.  It 
often  happened  9  he  said,  that  freight  was  earned  to  a  cer- 
tain extent)  pro  raid  itineris^  the  ship  having  performed 
part  of  her  voyage;  that  then  another  ship  was  procured, 
at  the  place  where  the  damage  happened,  to  perform 
the  remainder  of  the  voyage ;  and  though  the  demand 
for  the  remainder  of  the  voyage  might  exceed  the  rate  of 
the  original  freight,  still  a  certain  proportion  would  be 
earned  on  the  whole  of  the  voyage.  It  had  been  urged 
on  the  other  side,  that,  as  the  insurance  was  on  the 
freight  of  the  specific  cargo  which  was  first  put  on 
board)  it  was  not  incumbent  on  the  insured  to  bring 
home  any  other  cargo,  by  way  of  salvage : — He  con- 
tended, however,  that  the  change  of  cargo  would  make 
no  distinction  in  this  respect.  If  the  plaintiff's  argu- 
ment were  just,  the  captain  might  have  brought  home  a 
cargo  less  liable  to  damage  than  the  original  cargo,  and 
his  owner  would  have  received  the  freight  so  earned,  and 
would  have  been  also  entitled  to  recover  against  the  un« 
derwriters,  the  amount  of  the  freight  supposed  to  have 
been  lost. 

Lord  Chief  Justice  Gibbs. — ^The  court  are  of  opinion 
that  there  is  no  ground  for  saying  that  there  should  have 
been  an  abandonment  in  this  case ;— but  they  think  that 
the  case  should  be  reconsidered  on  the  second  ground. 
If  the  ship  had  brought  home  another  cargo,  that  would 
have  been  a  salvage  on  the  original  freight ;  for  though, 
when  the  cargo  was  taken  "on  board,  the  insurance  was 
on  that  specific  cargo;  yet,  if  the  ship,  having  been 
driven  back  to  her  original  port  of  lading,  had  taken 
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another  full  cargo  on  board,  at  a  lower  freight^  tbf 
plaintiff  would  only  -have  been  entitled  to  have  re>* 
covered  the  difference. — So,  if  the  ship  had  been  re- 
paired sufficiently  to  bring  home  a  smaller  cargo,  that 
would  have  been  a  salvage  out  of  what  she  would  have 
earned,  had  the  voyage  been  prosperous.  I  think  the 
Insured  ought  to  have  acted  as  if  the  adventure  had  not 
been  insured ;  and  if  a  man  of  common  prudence  would 
have  repaired  her  for  his  own  advantage,  not  being 
insured,  he  should  have  done  so  on  account  of  the  un- 
derwriters ;  otherwise,  he  would  have  been  selling  the 
ship,  for  the  purpose  of  throwing  the  loss  on  the  under- 
writers. The  case,  therefore,  should  go  to  another  jury, 
to  consider  whether,  in  point  of  fact,  the  ship  was  sold 
for  that  purpose ;  or  whether  the  plaintiff,  or  his  agent, 
pursued  the  same  course  as  if  he  had  not  been  insured,  in 
which  case  he  would  be  entitled  to  recover  as  for  a  total 
loss. — ^The  only  point,  to  which  my  attention  was  di- 
rected at  the  trial,  was  the  question  of  abandonment. — 
Fer  Curiam  J 

Rule  absolute  for  a  new  triaL 


Saturday, 
Feb.  II. 

Fine  amended  by 
inserting  a  parish, 
according  to  the 
deed  to  declare 
the  uses,  dated 
subsequently  to 
the  fin«. 


&0WLITT  and  MARRIOTT,  plaintiffs,  v.  oRLEBar,  de- 
forciant. 

Mr.  Serjt.  JBlosset  moved  for  leave  to  amend  thisfiney 
by  inserting  the  words  ^ Earfs Barton* — ^The  fine  was 
levied  in  Hilary  term,  1767,  for  estates  in  certain  parishes 
in  the  county  of  Northampton,  By  the  deed  to  declare 
the  uses,  which  was  dated  the  4th  of  Ju/y  following  the 
date  of  the  fine,  a  piece  of  land  in  the  parish  of  Earfs 
Barton  was  conveyed,  which  parish  was  omitted  in  the 
fine.  [The  court  inquired  whether  a  fine  could  be 
amended  by  a  deed  which  was  of  a  subsequent  date  ?]  He 
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observed  that  in  the  case  of  recoveries,  the  deeds  were 
generally  to  lead  the  uses;  that  is,  they  preceded  the  . 
passing  of  the  recoveries ; — in  the  case  of  fines,  the 
deeds  more  usually  were  to  declare  the  usesj  that  is, 
they  were  made  subsequently  to  the  passing  the  fines.— * 
On  the  authority  of  1  Ld.  Raymond  209,  and  4  Taun.  257, 
where  the  court  amended  fines  by  deeds  to  declare  the 
uses, 

*  The  amendment  was  granted. 


453 


1815. 


ROWLITT 

Orlebar» 


SMITH  and  others  t/rMBRCER  and  another. 


Monday* 
Feb.  13. 


This  was  an  action  for  money  had  and  received,  and  A  bill  of  ex- 

ch&iise  with  a 
was  tried  at  Guildhall^  at  the  sittings  after  last  Michaelmas  forg^acceptance, 

term,  before  Lord  Chief  Justice  Gibbs.  when  a  verdict  purporting  to 
'  ^  '  ^  be  payable  at  tn« 

was  found  for  the  plaintifis  for  x  120  damages,  subject  to  house  of  ^.  and 
the  opinion  of  the  court  upon  the  following  case.  Loiicfon"  wiSi'*^ 

The  plainti£fs  were  bankers  in  Lmdwy  under  the  firm  of  whom  the  8up« 
Smithy  Payne  and  Smiths;  and  MaUriee  Evans^  hereinafter  ^eem  cash,  is  in- 
mentioned,  kept  cash  with  them  as  his  bankers.     The  doreedto-B.  fora 

•-If  f  valuable  consi- 

defendants  were  bankers  at  Tunbridgey  under  the  firm  of.  deration.    B.  in« 

Mercer,  Barlovf  and  Co.,  and  were  bofulJUe  holders,  for  a  f^^^  L^^dofu 
valuable  consideration,  of  a  bill  of  exchange,  paid  to  them  who  presents  it 

by  Peter  Le  &i/5^,  which,  when  it  came  to  their  hands,  ap-  ^/fatthehouac 

or  ^.  and  Co.  for 
payment.  A.  and  Co.  pay  it,  and  send  it  on  the  30th  of  April  to  the  supposed  accept 
tor,  who  disavows  it.  A,  and  Co.  immediately  give  notice  of  the  forgery  to  B.,  and 
demand  renayment,  which  B*  refuses.  All  parties  are  ignorant  of  the  fraud.«-Bf/J» 
that  A.  ana  Co,,  by  paying  the  bill  without  ascertaining  that  the  acceptance  was 
geDoine,  were  precluded  from  recovering  the  amount  from  B« 

Xl2 
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peared  to  be  drawn,  accepted,  and  indorsed  as  follows :  — 

£lX.  Bermondsej^  I5th  Feb.  1814. 

Stxty-five  days  after  date,  pay  to  myself  or  order 

one  hundred  and  twenty  pounds,  which  place  to  my 

accouht. 

Thomas  T^empk. 
Maurice  Evansj  Esq.^  navy  agent, 

George  St.  Adelphij  London. 
The  acceptance  was  in  these  words :  *  Smithy  Payne  and 
'  Smiths, — Maurice  Evans  ;*  and  the  bill  was  indorsed  by 
Thomas  Tempky  and  Peter  Le  Souef. — ^The  acceptance  by 
Maurice  Evans  was  forged.  Before  the  bill  became  doe, 
the  defendants  indorsed  and  sent  it  to  Messrs.  SpoonerznA 
Co.y  their  corresponding  bankers  in  London^  to  be  received 
for  them  at  maturity.  The  bill  was  accordingly  presented 
by  Spooner  and  Co.  to  the  phintifis  for  payment,  on  the  29d 
of  April y  the  day  on  which  it  became  due,  and  the  latter 
immediately  paid  the  account  to  Spooner  and  Co.,  who  paid 
it  over  to  the  defendants. — All  the  parties  were,  at  tlie 
time,  equally  ignorant  of  the  forgery.  The  plaintiffs  sent 
the  bill  at  the  usual  time,  with  other^vouchers  of  payments 
made  for  him,  to  Maurice  Evans,  who  immediately  re>^ 
turned  the  same  to  them  as  forged,  and  refosed  to  allow 
the  payment  thereof,  as  a  payment  made  on  his  account. 
The  plsdntifis,  on  discovering  the  forgery,  gave  notice 
thereof  to  the  defendants,  on  the  30th  oi  April  1814,  anA 
required  them  to  repay  the  amount  of  the  bill,  which  they 
refosed  to  do. — ^The  question  for  the  opinion  of  thecourl 
was,  whether  the  plaintifis  were  entitled  to  recover :  If  they 
were*  the  verdict  was  to  stand ;  if  not,  a  nonsuit  to  be 
entered.— The  case  was  argued,  on  a  former  day  in  this 
term,  by  Mr.  Serjt.  Lens  for  the  plaintiffi,  and  Mr.  Seijt. 
Best  for  the  defendants. 

Mr.  Setjt.  Lensi  on  the  part  of  the  plaintifis,  contended 
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that  they  were  not  precluded,  by  having  innocently  paid  1815. 

that  which  the  bill  purported  to  be  worth,  from  reco-         ^^^^""^ 

Smith 
vering  it  back  from  the  person  to  whom  they  had  paid  it ;  v. 

for,  by  so  paying  it,  they  had  given  no  additional  validity       Mircbr, 
to  the  instrument.    The  general  subject,  he  said,  had 
•  been  discussed  in  the  cases  of  Jones  v.  Ryde^  and  Bruct  v. 
Bruce  {a)j  the  latter  of  which  cases  was  more  immediately 
applicable  to  the  present,  because  there, 'as  in  thb  case, 
the  bill  was  actually  paid.    [Lord  Chief  Justice  GMs."^ 
But  in  that  case,  the  court  did  not  determine  that  the 
victualling  office  would  have  been  entitled  to  recover; 
the  case  did  not  involve  that  question.]]    The  case  of 
Pricf  V.  NeaU{b),  he  said,  would  be  pressed  as  the  main 
ground  of  the  defendants  argument,  but  it  was  very  dis- 
tingubhable  from  the  present.     In  that  case,  the  plaintiff 
lud  admitted  the  bills  to  have  been  drawn  upon  him  by 
kis  correspondent ;  for  he  actually  accepted  one  of  them, 
and  paid  the  other,  on  receiving  notice  that  it  was  drawn 
upon  him;  the  question,,  therefore,  could  not  be  per* 
mitted  to  arise  between  him  and  other  persons : — He  had 
admitted  the  hand-writing  of  the  drawer,  and  had  no 
right,  on  discovering  the  forgery,  to  throw  the  loss  on  the 
defendant,  who  had  not  the  same  means  of  satisfying 
kimself  as  to  the  validity  of  the  instrument.     In  the  pre- 
sent case,  on  the  contrary,  there  had  been  in  fact  no  ac« 
ceptance  of  the  bill.    The  bill  purported  to  be  drawn  on 
Evans,  who,  it  was  true,  kept  cash  with  the  plaintiffs ; 
but  it  was  never  presented  to  them,  so  as  to  give  them  an 
oi^>ortunity  of  ascertaining  whether  it  were  genuine  or 
not :    It  had  been  merely  brought  to  them  for  payment, 
and  they  had  paid  it  in  the  common  course  of  business. 


(a)  Ante  157,— 1^5  .—-(2^)  3  Bur.  1354.  ]  Bl.  39O.  5.  C. 
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1815.  ^o  ^^^  ^^  taken  it  on  the  faith  of  the  plaintiff's  adoiow* 

ledgment  of  its  validity,  as  in  the  case  of  Price  v.  Neak^ 
The  present  case  therefore,  he  contended,  fell  within  the 
MsftCER.        common  principle  of  money  having  been  paid  without 

any  consideration,  and  without  any  right  on  the  part  of 
di«  defendants  to  have  recovered  it,  if  it  had  not  been  so 
paid. 

Mr.  Serjt.  Best^  contrhy  contended  that  the  present  case 
fell  within  the  principle  of  Price  v.  Neale^  and  that  that 
case  was  not  shaken  by  those  of  Jones  v.  Ryde^  or  Bruce 
v.  Bruce,  The  plaintifi^,  being  bankers  at  whose  house 
the  supposed  acceptor  kept  cash,  should  have  known 
whether  the  acceptance  were  really  his  writing  or  noty 
which  the  defendants  had  no  means  of  ascertaining  \  the 
negligence,  therefore,  was  entirely  on  the  part  of  the 
plaintiffs,  in  not  knowing  the  hand-writing  of  their  cus- 
tomers. The  distinction  between  the  present  case,  and 
that  of  Price  v.  Nea/cy  was  merely  a  verbal  one :  In  the 
latter  case,  the  name  of  the  drawer  had  been  admitted  to 
be  genuine,--^in  the  former)  that  of  the  acceptor;  but  there 
was  the  same  degree  of  negligence  in  both  cases.  With 
respect  to  Jones  v.  Ryde,  and  Bruce  v.  Bruce,  the  person 
taking  the  navy  bill  gave  no  sanction  to  it,  nor  was  he 
guilty  of  any  negligence  in  taking  it  ;-^whereas,  in  the 
present  case,  the  supposed  drawee,  or  at  least  his  agents, 
had  acted  upon  the  bill,  and  had  thereby  sanaioned  and 
acknowledged  it.  The  circumstance  in  Bruce  v.  Bruce,  of 
the  victualling  office  having  paid  the  bill,  made  no  differ- 
ence; because,  as  his  lordship  had  observed,  the  question 
did  not  arise,  whether  the  office  would  have  been  entitled 
to  recover ;  and  a  party  was  not  to  be  affected  by  the 
negr.';ence  of  third  persons.  The  question,  therefore, 
was,  whether  the  plaintiffs,  having  acted  on  a  bad  bill  as 
if  it  had  been  genuine,  with  the  means,  too,  of  ascertaining 
Its  validity^  and  having  kept  it  by  them  for  the  space  of  a 
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^reek,  were  entitled  to  recover  the  amount  from  the  de*  1815. 

fendants,  to  whom  no  negligence  was  imputable. 

Mr.  Serjt.  Lens^  in  reply,  observed  that  negligence  was  ^  v» 
not  the  only  test  on  which  these  cases  were  to  be  decided;  .  Mercbr. 
but  he  contended  that  in  the  case  of  Jones  v.  Ryde^  less 
attention  would  have  been  suiEcient  to  discover  the  for- 
gery than  in  the  present  instance,  because  in  the  former 
case,  the  sum,  as  it  appeared  in  figures,  must  have  differed 
from  the  sum  in  the  body  of  the  instrument.  As  to  the 
circumstance,  that  the  plaintiff  had  kept  the  bill  for 
seven  days,  the  reason  was,  that  the  forgery  was  not  detectr 
ed  till  after  that  time  had  elapsed;  and  the  defendants  had 
not  been  prejudiced  by  that  delay ;  for  they  were  exactly 
in  the  same  situation,  as  if  the  discovery  had  been  made 
immediately. — He  would  not,  he  said,  enter  into  the 
other  cases  on  the  subject,  as  they  had  been  discussed  in 
the  case  of  Jones  v.  Ryde.  The  only  question  was^ 
whether  the  present  case  fell  within  the  principle  of  Price 
V.  Neakf  or  that  of  Jones  v.  Ryde  and  Bruce  v.  Bmce  ; 
or  whether  it  were  not  rather  a  sort  of  middle  case  be- 
tween them. 

The  court  took  time  for  consideration,  and  on  this 
day,  Mr.  Justice  Chambre  differing  from  the  rest  of  the 
court,  the  judges  delivered  their  opinions  seriatim. 

Mr.  Justice  Dallas,  after  stating  the  circumstances  of 
the  case,  proceeded  thus. — It  is  agreed  that,  in  this  cas^  / 
all  the  parties  were  equsdly  innocent ;  and  the  question  is> 
on  whom,  under  all  the  circumstances,  the  loss  should 
fall.  The  case  of  Price  v.  Neale^  though  it  is  not,  in  all 
respects,  exactly  the  same  as  the  present,  yet  furnishes, 
I  think,  a  rule  which  should  govern  the  present  case^ 
independently  of  general  principles,  on  which  it  vazj 
be  decided.  In  the  case  of  Price  v.  NeaiCf  the  parties 
were  equally  innocent,  and  equally  ignorant  of  the  for- 
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1815.  S^»  ^s  ^  ^^  present  case ;  and  the  pluntiflT's  argument 

there,  also,  was,  that  the  money  had  been  paid  by  mistake. 
Looking  at  the  judgment  of  the  court  in  that  case,  it  is 
Mercer.       necessary  to  discriminate  between  the  general  doctririe, 

and  the  precise  ground  on  which  that  case  was  decided. 
The  plaintiff's  neglect  was  the  ground  on  which  that  case 
was  determined,  and  that  neglect  consisted  in  admitting 
the  handwriting  of  the  drawer : — ^Now,  if  it  be  the  doty 
of  an  acceptor  to  know  the  handwriting  of  the  drawer, 
it  is  equally  the  duty  of  a  banker  to  be  acquainted  with 
the  handwriting  of  his  customers,  which  he  has  an  op* 
portunity  of  seeing  every  day.  In  the  present  case,  the 
bill  having  been  made  payable  at  the  house  of  the  pUn* 
tifis,  it  is  the  same  thing,  for  the  purpose  of  my  argu- 
ment, as  if  it  had  been  drawn  upon  them ;  and  I  there-^ 
fore  consider  the  payment  of  it  as  a  want  of  due  caotioa 
on  the  part  of  the  plaintifis,  and  that,  if  the  case  of  Price 
yh  NeaU  be  considered  as  an  authority,  the  money  can 
never  be  recovered  back.  In  order  to  distinguish  the 
two  cases,  it  has  been  said  that  this  payment  on  the  part 
of  the  plaintiffs,  added  nothing  to  the  negotiability  of  the 
instrument  \  as  to  which  it  is  to  be  observed,  that  the 
case  was  the  same,  with  respect  to  one  of  the  bills,  in 
Price  V.  Neale ;  and  yet  the  court  held  that  the  plaintiff 
was  not  intitled  to  recover  on  it.  It  is  also  urged  in  the 
present  case,  that  no  injury  has  accrued  to  any  of  the 
parties  by  this  payment ;  now,  if  the  bill  had  not  been 
paid,  there  would  have  been  an  immediate  return  of  it, 
whereas  the  effect  of  the  delay  which  took  place  has 
been  to  give  the  instrument  an  extended  credit  from  the 
23d,  to  the  30th  of  April.  How  then  is  it  to  be  said  that 
the  situation  of  the  parties  has  not  been  altered  ?  With- 
out, therefore,  considering  in  what  way  these  panies 
should  have  acted,  in  order  to  have  discharged  them- 
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selves;  confining  myself  to  the  ground  of  negligence^  I  1815. 

am  of  opinion  that  the  plaintiffs  are  not  entitled  to  re-  T^*^ 

S>MITH 

trover,  0. 

Mr.  Justice  Cuambrb. — I  am  of  opinion  that  the  Merce*. 
plaintifis  are  entitled  to  recover  in  this  action.  The 
plaintiffs,  who  had  received  the  bill  for  a  valuable  con* 
sideration,  gave  notice  to  the  defendants  of  the  forgery, 
as  soon  as  they  had  an  opportunity.  The  present  action 
is  brought  on  the  general  principle,  that  where  money  is 
paid  by  mistake,  it  may  be  recovered  back.  The  bill  was 
paid  by  the  plaintiffs,  under  a  representation  that  it  was 
by  the  acceptor's  desire ;  for  the  indorsement  by  the  de- 
fendants amounted,  in  fact,  to  such  representation.  The 
exceptions  to  the  general  rule  occur,  almost  exclusively, 
in  th^  case  of  bills  of  exchange,  where  the  applica- 
tion of  it  might  be  productive  of  great  inconvenience. 
In  the  case  of  Jenys  v.  Fawler  (j),  which  was  alluded 
to  in  Price  v.  Neale^  the  acceptor  was  not  permitted 
to  set  up  the  forgery  of  a  bill  as  a  defence,  on  ac- 
C9unt  of  the  danger  which  might  accrue  therefrom  to 
negotiable  notes ;  and  on  the  authority  of  that  case,  the 
plaintiff  in  Price  v.  Neale^  according  to  Blackstonis  report 
of  the  case,  gave  up  his  claim  as  to  the  accepted  bill. 
Mr.  Justice  Blackstone  has  jumbled  the  cases  of  the  two 
biUs  together,  and  he  says  that  there  was  a  greater  degree 
of  negligence  in  the  plaintiff  than  in  the  defendant  \ — 
this,  however,  is  an  odd  subject  of  calculation.  He  goes 
on  to  say, '  that  one  innocent  man  must  not  relieve  him- 
^  self,  by  throwing  the  loss  on  another.'  So,  in  the  pre* 
sent  case,  I  should  say  that  the  defendants  must  not  be 
permitted  to  throw  the  loss  on  others,  who  are  equally 
innocent  with  themselves,  and  who  have  not  given  the 
appearance  of  authenticity  to  the  instrument,  as  the  de-* 
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fendants  have  done*  The  report  in  Burrow  is  more  at 
length,  and  contains  some  flomishing  about  the  defend- 
ant's conscience  in  an  action  for  money  had  and  received: 
-^I  cannot  very  well  miderstand  the  conscience  of  a  man 
who  keeps  possession  of  money  to  which  he  has  no  claim^ 
merely  because  he  obtained  it  without  fraud.  That  case 
was  cited  in  Jones  v.  Ryde,  and  I  think  the  doctrine  con- 
tained in  it  was,  on  that  occasion,  in  a  great  measure  re* 
jccted  by  the  court.  Lord  C.  J.  Gibbs^  in  delivering  his 
^dgment,  observed,  ^  that  if  a  man  pass  an  instrument  of 
this  kind  without  indorsing  it,  he  cannot  be  sued  as 
indorser,  but  that  he  is  not  released  from  the  responsi- 
bility which  he  incurs,  by  passing  an  instrument,  which 
purports  to  be  of  greater  value  than  it  really  is.'  His 
lordship  also  said  that  it  was  not  disputed  that,  ^  if  a  man 
took  a  forged  note,  he  was  entitled  to  recover  the 
smount  of  it/ — Then  the  case  of  Bruce  v.  Bruce  b  stiU 
stronger,  because  the  office  which  issued  the  bill  ougbt 
certainly  to  have  known  whether  the  instrument  were 
valid  or  not ;  and  yet  the  court  could  not  distinguish  it 
from  the  case  of  Jones  v.  Rjde.  In  the  present  case^  it 
has  been  insisted  that,  whatever  might  have  been  the 
plaintiffs'  original  claim,  they  have  lost  it  by  their  omi 
negligence ;  they,  however,  had  no  idea  of  the  forgery, 
nor  any  means  of  discovering  it.  When  the  supposed 
acceptor  received  the  bill,  he  could  not  be  deceived  by 
the  forgery,  because  he  knew  that  he  had  had  no  trans- 
actions with  the  parties ;  and  he  therefore  immediately 
sent  word  to  the  plaintiffs,  and  they  gave  notice  to  the 
defendants.  Where  then  is  the  negligence?  The  faiQ 
vr^s  functus  officio  as  to  the  plaintiffs,  and  there  seems  to 
me,  therefore,  to  be  no  colour  of  reason  for  throwing  the 
loss  on  the  plaintiffs^  on  the  ground  of  negligence.  A 
strong  argument  in  their  favour  is,  that  they  were  no 
parties  to  the  bill  \  neither  drawers,  nor  acceptorsj  nor 
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indorsers: — They  were  merely  the  servants  and  agents  1815. 

of  the  supposed  acceptor,  and  they  paid  the  bill,  on  the  ^-vri' 

*  Smith 

representation^  that  it  was  at  his  request.    It  was  there-  y 

fore  merely  a  payment  of  money  under  a  supposed  au-       Mercer. 
thority  which  did  not  exist,  and  it  does  not  affect  the 
negotiability  of  these  instruments  in  any  respect.    I  am,  « 

therefore,  decidedly  of  opinion,  that  the  plaintifis  are  en- 
titled to  recover. 

Mr.  Justice  Heath. — I  am  of  opinion  that  a  nonsuit 
should  be  entered  in  this  case.     I  admit  that  the  money 
was  paid  without  consideration,  and  that,  if  there  were  no 
peculiar  circumstances  in  the  case,  it  would  fall  under 
the  principle  of  Jones  v.  Ryde^  and  Bruce  v.  Bruce.     But 
I  think  there  are  circumstances  in  the  present  case,  which 
distinguish  it  from  those  mentioned.     There  is  no  doubt 
but  Evans  himself  would  have  been  concluded,  if  he  had 
paid  th^  bill;  how  then  can  his  agents  be  in  a  better 
situation  than  himself  ?  As  between  Evans  and  the  plain- 
tiffs, the  question  would  be  different ;  but  as  between 
the  plaintiffs  and  the  rest  of  the  world,  the  plaintifis  are 
liable.    The  situation  of  the  plaintifis  is  particular  in 
another  respect ;   for  in  the  character  of  bankers,  they 
must  be  considered  as  professing  to  know  the  handwrit« 
ing  of  all  their  customers ;  and  if  they  be  ignorant  in 
that  respect,  it  is  their  neglect,  and  they  ought  to  sustain 
the  loss  which  has  happened  in  consequence  of  that 
neglect. 

Lord  Chief  Justice  Gibbs. — ^I  concur  in  opinion  with 
my  brothers  Heath  and  Dallas.  It  is  not  necessary  for 
me  to  go  at  large  into  the  general  reasoning  of  the  case, 
which  has  been  so  ably  stated  by  them.  The  narrow 
ground,  on  which  I  shall  found  my  opinion,  is,  I  think, 
conclusive.  At  the  time  when  the  defendants  came  into 
possession  of  the  bill,  if  the  acceptance  had  been  genuine, 
they  would  have  had  their  remedyi  eithier  agmnat  the 
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1815.  acceptor,  or  against  the  drawer.    The  acceptance  carried 

^^  an  order  with  it,  from  the  supposed  acceptor,  on  his 

9.  bankers  to  pay  it.    It  was  incumbent  on  the  plaintiffs  to 

look  at  the  validity  of  the  acceptance  before  they  paid  it; 
and  if  they  did  not,  the  loss  ought  to  fall  upon  them,  and 
not  upon  those  who  were  in  no  way  to  blame.     Bat  let 
us  consider  whether  the  defendants  were  not  prejudiced, 
by  the  delay  on  the  part  of  the  plaintifis,  in  their  remedy 
against  the  other  parties  to  the  bill.    The  bill  became 
due  on  the  2Sd  of  jlpril,  on  which  day,  the  defiendanti, 
through  the  medium  of  their  agents,  apfdied  to  the  plaiiH 
tifis  for  payment,  who  immediately  complied*  and  die 
money  remained  in  the  hands  of  the  defendants,  till  the 
30th  of  jfprUf  when  the  plaintiffs  applied  to  them  for  re- 
payment.   If  the  plaintifis  had  objected  to  pay  the  bill, 
the  defendants  would  have  resorted  to  the  supposed  ac- 
ceptor, and  afterwards  to  the  drawer}  whereas,  by  re- 
ceiving the  money,  they  were  precluded  from  giving 
notice  of  the  dishonour,  for  in  fact  the  bill  had  not  been 
dishonoured.    When  they  did  receive  notice  of  the  fbr^ 
gery,  it  was  too  late  to  resort  to  the  drawer,  because  he 
was  entitled  to  notice  as  soon  as  possible  after  the  &* 
honour,  and  in  default  of  such  notice  he  was  discharged. 
By  whose  neglect,  then,  was  he  discharged  ?  Not  by  tbe 
defendants'  neglect,  because  they  could  not  give  notict 
while  the  money  remained  in  their  hands;  but  by  that  of 
the  plaintifis,  in  paying  the  money  without  proper  scrutiny, 
by  which  means,  the  defendants  have  been  deprived  of  the 
remedy  which  they  otherwise  would  have  had.    I  have 
put  the  case  simply  on  this  narrow  ground,  that  by  the 
payment  from  the  plaintifiTs  to  the  defendants,  the  latter 
have  been  put  in  a  situation  of  disadvantage  ^riiich  other- 
wise  they  would  not  have  been  in : — ^But  in  so  deciding 
it,  I  am  far  from  disavowing  the  larger  ground  on  which 
the  case  has  been  put  by  my  brothers  Hmfi  and  DmUos; 
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I  only  think  that  the  more  confined  view  which  I  have  ]815« 

taken  of  the  question  is  sufficient  to  decide  it.  S^""^^ 

'Judgment  for  the  Defendants.  r. 

Mercer. 


TRSMAIN  and  another  v.  barrett.  Mooday,Feb.  13. 

Ma.  Serjt.  Vaughan  moved  that  it  might  be  referred  to  A.  abroad  fur- 
the  prothonotary  to  review  his  Uxation  of  the  plaintiflTs  S!'aTihr^Vucst 
costSf  so  far  as  related  to  his  allowance  of  the  sum  of  <£140,  of  C,  who  draws 
for  the  expenses  and  loss  of  time  of  a  witness  for  the  ableto^.,'w^1cli 

plsuntiffs,  on  the  trial  of  this  cause.    The  fiicts  of  the  ^'  1*^"«?  ^  *f - 
'^  .  cept.    A.  sends 

case,  as  appeared  by  the  affidavit  of  the  plaintiff's  at-  for  a  witness  froni 
tomey,  were,  that  the  plaintiffs,  who  resided  at  HaUfax,  jjjjjt'if  ?n  ac. 
had  supplied  a  ship  belonging  to  a  Mr.  Fmthf  with  stores^  i>od  against  ^.» 
at  the  request  of  the  present  defendant^  who  was  captain  action"^C  arrives 
of  the  ship ;  th^t  the  defendant  drew  bills  upon  Fmtb^  i^  ^^i>  country. 
in  favour  of  the  plaintiffs,  in  payment,  which  Fiutb  re-  tinues  his  action 

fused  to  accept ;  that  the  plaintiffs  commenced  an  action  *8*""^  ^'»  «nd 

^  '^     ,  ,  commences 

against  Faith,  and  sent  to  Halifax  for  a  witness  to  support  another  against 

that  action,  which  would  have  been  ripe  for  trial  at  the  £li"2'*i''''  ^^ 
'  *  recoTerSf  Dy 

sittings  after  last  Michaelmas  term  ;*  that  before  the  com-  means  of  the 
mencement  of  that  term,  the  present  defendant  arrived  in  had  brought 

England^  when  the  plaintiffi»  arrested  him  as  drawer  of  ^m  abroad  :-- 

*     i_-ii        t_^«         L'u        ••j«i«  t  «™,  that  C.  is 

the  bills;  that  issue  havmg  been  joined  m  this  cause  about  only  liable  for  the 

the  26th  of  November,  it  was  agreed  to  stay  proceedings  ^^^  ^li?**^**' 
in  the  action  against  jRm^^,  on  condition  that  the  pre-  tamed  in  ikia 
^ent  defendant  would  accept  notice  of  trial  for  the  sittings  for"rh^of  brin^! 
^et Michaelmas  term. — ^That  the  witness  in  question  came  >"S  bins  over  or" 
over  from  Halifax,  for  the  express  purpose  of  supporting  back.  °* 

the  demand  for  which  this  action  was  brought;  and  that, 
upon  his  evidence,  a  verdict  was  obtained,  at  Guildhall,  on 
the  14th  of  December  last. — ^Upon  these  facts,  the  protho- 
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J  81 5.         notary  considered  that  the  plaintiffs  were  entitled  to  the* 

^•>^  expenses  incurred  by  detaining  the  witness  in  this  country^ 

p.  and  sending  him  back  agaun ;  but  that,  as  he  arrived  hert 

Barrett.      before  the  action  was  commenced,  they  were  not  entitled 

to  the  expense  of  bringing  him  over, — ^Mr.  Seijt.  Vmigban 
contended  that,  where  a  witness  was  brought  firom  abroad 
before  the  action  was  commenced,  the  plaintiff  was  not 
entitled  to  any  of  the  costs  incurred  by  that  witness,  even 
though  the  action  could  not  be  maintained  without  him; 
in  support  of  which  position  he  cited  ScUmmel  ▼•  Lmsmb 
(a).  [Lord  Chief  Justice  GMs. — The  decision  in  thaf 
case  was,  that  if  a  plaintiff  send  for  a  witness  in  order  to 
ascertain  whether  be  have  a  good  cause  of  action,  and 
examine  him  here,  his  expenses  in  coming  and  retumiag 
will  not  be  allowed.}  He  contended  that,  under  the  peculiar 
circumstances  of  this  case, — the  action,  for  the  support  of 
which  the  witness  had  been  brought,  having  been  cfis-^ 
continued, — the  present  defendant  was  no  more  liable  fde 
the  costs  of  sending  him  back  to  Halifax ,  than  he  was  fbr 
those  of  bringing  him  over ;  and  that  as  to  the  costs  of 
detaining  him  here,  the  defendant  should,  at  all  events, 
bear  but  one  half  of  them.  [Lord  C.  J.  GMs. — How 
can  we  allow  half  the  expense  of  keeping  him  here  ?— ^ 
That  is  a  thing  which  has  never  been  done.] 

Mr.  Serjt.  Blosset  shewed  cause  in  the  first  instance. 
The  question,  he  said,  was,  whether  a  plaintiff,  wishing 
to  expedite  his  cause,  and  to  avoid  the  extreme  inconve* 
nience  of  sending  for  a  witness  from  the  other  side  of  the 
globe,  between  the  time  of  suing  out  the  writ  and  of  the 
trial,  were  not  justified  in  sending  for  him  before  the 
commencement  of  the  action,  and  entitled  to  his  costf 
occasioned  by  so  doing.  The  case,  he  observed,  was  new 
in  this  court,  and  was  very  distinguishable  firom  that  of 

<a)  4  Taun.  695.    See  aUo  Sturdy  y,  AndtewSf  ih  Gg7* 
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l^hintmel  V.  Lousada,  where  the  witness  was  sent  for,  by  1815. 


Tremaik 


way  of  experimenti  to  ascertain  whether  the  action  could 

be  supported  : — In  the  present  case,  the  plaintiff*  sent  for      -        Z 

him,  knowing  that  he  had  a  good  cause  of  action  ;  and  it       Barrett. 

appeared  by  the  affidavit  that  the  witness  was  material  in 

the  cause.    The  circumstance  of  the  writ  having  been 

sued  out  before  the  witness  was  sent  for,  provided  he 

were  sent  for  with  a  view  to  the  action,  could  make  no 

difference.     It  might  as  well  be  given  as  an  answer  to  a 

demand  for  costs,  that  the  declaration,  or  any  other  pro- 

m 

ceedings,  had  been  prepared  before  the  writ  was  sued 
out : — The  only  question  would  be,  whether  the  costs 
were  necessary,  and  had  been  incurred  with  a  view  to  the 
ultimate  trial  of  the  cause.  So,  by  analogy,  the  question 
here  waS)  whether  the  witness  had  been  sent  for  with  that 
▼iew.  He  said  he  was  supported  in  his  argument,  by  the 
practice  in  the  court  of  King^s  Bench,  by  which  a  witness^  . 
who  was  sent  for  and  arrived  in  this  country  before  the 
writ  sued  out,  would  be  allowed  the  reasonable  expenses 
of  his  passage  hither,  and  back ;  and  of  his  maintenance 
here  for  such  time  asj  under  all  circumstances,  should  ap- 
pear reasonable. 

Lord  Chief  Justice  GiBBS. — ^The  facts  of  the  present 
case  are,  that  the  plaintiff  having  expended  money  on 
behalf  of  Faith,  on  the  application  of  Barrett,  the  present 
defendant ;  Barrett  drew  bills  in  ^vour  of  the  plaintiff 
on  Faith,  who,  however,  refused  to  accept  them.  The 
plaintiff  then  determined  to  sue  him,  as  for  money  paid» 
or  goods  delivered,  on  his  account ;  and  accordingly  sent 
for  a  witness  from  America  to  prove  that  debt  \  for  no 
action  could  be  brought  against  him  as  drawee  of  a  bill  of 
exchange,  which  he  had  refused  to  accept.  The  plaintiff^, 
however,  having  brought  an  action  against  Barrett,  as 
drawer  of  the  bills,  he  uses  as  a  witness  in  that  cause  the 
parson  whom  he  had  brought  overj  not  with  a  view  to  an 
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1815.         atction  against  Barrett,  but  for  the  purpose  of  proving  a 
debt  against  Faith: — ^It  was  merely  accidental  that  the 
present  defendant  was  in  this  country;  the  witness,  there- 
Barrett.       fore,  was  not  only  sent  for  before  the  action  was  com- 

xnenced)  as  in  the  case  of  Schimmel  v.  Lousada,  but  he  was 
brought  over  for  a  different  purpose.  There  is  no  ground^ 
therefore,  for  charging  the  defendant,  either  with  the 
expenses  of  bringing  him  over,  or  with  those  of  sending 
him  back;  but  I  think  the  plaintiff  should  be  allowed  the 
reasonable  expenses  incurred  by  the  witill&y  from  the 
commencement  of  the  action,  for  a  reasonable  time,  until 
he  can  leave  this  country : — ^That  is  according  to  the  de> 
cision  of  Lord  €•  J.  Mansfield  in  Schimmel  v.  Lousada. 

The  rest  of  the  court  concurring,  the  rule  was  made 
absolute,  according  to  his  lordship^s  judgment. 
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Friday,  April  14. 

A  fine  may  be 
amended,  oy 
striking  out  the 
names  of  the  pa- 
rohesy  in  which 
the  lands  were 
enoneouslv  de- 
scribed lo  be  si- 
tuated;— those 
lands  beinj;  ex- 
tra-parochial. 


PATNB  and  another,  plaintiffs,  and  garrick  and  wife, 

deforciants. 

This  fine  was  levied  in  pursuance  of  marriage  articles, 
in  which  the  lands  intended  to  be  settled  were  described 
as  ^  certain  fenpy  lands,  and  marsh  grounds,  and  heredi- 

*  taments,  containing  by  estimation  450  acres,  or  there- 

*  abouts,  part  of  500  acres  lying  and  being  in  Byal  Fen^ 
'  being  part  of  the  1000  acres  described  in  the  lot  hoed: 

*  of  the  corporation  of  the  adventurers  of  the  great  level 
^  of  the  fens,  called  Biifn-d  Leoel^  Byal  Fen^  next  to 
^  Memijj  No.  29,  and  situate  in  the  parishes,  bounds,  and 
'  territories  of  Chatteris^  Mamjf  and  Cavemy,  or  one  of 
'  them,  in  the  Isle  of  El}f  in  the  county  of  CamMdgeJ 
In  the  fine,  the  lands  were  described  as  ^  50O  acres  of 
<  land,  and  500  acres  of  fen,  with  the  appurtenances,  in 
^  Chatteris,  Maney^  and  Ccveney,  in  the  Isle  of  Efy^^  It 
appeared  that  Byal  Fen  was  extra-parochial,  and  was 
known  by  the  name  of  Byal  Fen^  as  a  distinct  and  sepa- 
rate district  of  itself. 

Mr.  Serjt.  Vaughan  now  moved  to  amend  the  fine,  by 
expunging  the  words  '  in  Chatteris^  Money,  and  CoveneyJ 
by  which  it  would  seem  that  the  lands  were  situated  in 
those  parishes,  and  inserting  the  words  '  in  Byal  Fen  next 

*  Maney^i  and  the  court,  on  the  production  of  an  affidavit, 
verifying  the  abovef  particulars, 

Allowed  the  amendment. 


IN  THE  Wrry- FIFTH  TEAR  OF  GEO.  III.  J^QQ 


sTEYENs  V.  JACKSON  and  Others.  1815. 

X  HIS  action  was  brought  to  try  the  validity  of  a  commis-        A"ij  ,J' 

sion  of  bankrupt}  which  had  issued  against  the  plaintiff,  ^  person  is  ar- 

and  was  tried  before  Lord  Chief  Justice  GiiiSf  at  the  sit-  of  a  warrant  di- 

tings  after  last  Hilary  term,  at  GuiH-HalL  when  a  verdict  ^^  12  *  **'^" 
°  -  rm  s  officer,  but 

'  was  found  for  the  defendants,  the  assignees  under  the  on  acx^ouni  of  ill- 

commission.     The  point  intended  to  be  contested  was  ^^!  '*  pernut- 
I  ^  ted  to  remain  a 

^he  act  of  bankruptcy,  which  was  alleged  to  consist  in  f^^  days  in  hit 
the  plaintiff 's  having  been  arrested,  and  having  lain  in  the  custody  of  the 
prison  more  than  two  months.    It  appeared  that  a  war-  officer's  follower, 
rant  had  issued  from  the  sheriff  of  Middlesex^  directed  to  in  the  warrant. 
Withers  and  Weldotiy  two  of  his  officers,  by  virtue  of  \"^  .^**^  ^^P*' 

the  key  of  the 
which,  freidon,  on  the  27th  of  August^  1814,  went  to  the  house  in  his  pos- 

plaintiff 's  house  for  the  purpose  of  arresting  him ; — that^  tSn°remov«l*  to 
finding  him  in  his  bed,  dangerously  ill,  and  incapable  of  ^^o],  where  he 
being  removed,  Weldon  left  him  in  the  care  of  a  follower^  remainder  of  two 

who  was  not  named  in  the  warrant; — that  the  plaintiff  months  :--i7f/t/, 

,      .     ,.  ,  -  ,     \.  ,      ^  that  this  IS  a  legal 

remamed  m  custody,  m  his  own  house,  from  the  27th  of  imprisonment, 

Aupkst  to  the  3d  of  S^ptemher  following,  the  bailiff's  fol-  J^  "^^^"'Jj" 

jower  having  the  key  of  the  house  in  his  possession ; —  bankruptcy. 

that,  on  the  3d  of  September^  the  plaintiff  was  carried  to 

a  lock-up  house; — and  that  the  commission  issued  on 

the  2.8th  of  October. — ^The  Solicitor-Genera/^  on  the  part 

of  the  plaintiff,  contended  that,  as  the  sheriff's  officers, 

to  whom  the  warrant  was  directed,  could  net  delegate  to 

a  follower  their  authority  to  arrest  the  plaintiff,  so  neither 

had  such  follower  a  right  to  detain  the  plaintiff  at  his 

own  house ;  and  that,  therefore,  the  detention  from  the 

S7th  of  August  to  the  3rd  of  September  was  not  a  lying  in 

prison^  within  21st  Jac,  1st,  c.  19  (^).  The  Chief  Justice, 


(a)  The  words  of  the  act  are,  *  Any  person,  who,  heing  arrctie<l 
*  for  debt^  shall,  after  his  or  her  arrest,  iieinpriign  two  months,  or 
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IS  15.  however,  was  of  a  contrary  opinion :  His  Lordship  con- 

^  ^■•^'^^  sidered  that  the  imprisonment  intended  by  the  act  was 

Stevens  ... 

V.  a  legal  confinement^  and  that  the  detention  of  the  plaintiff* 

Jackson.       ^^  j^j^  ^^^  house  fell  within  the  meaning  of  it. 

The  SolicitoT'General  now  moved  that  the  verdict 
should  be  set  aside,  and  a  new  trial  granted.  He  said  it 
was  not  sufficient  that  there  had  been  a  legal  arrest ;  it 
was  necessary  that  there  should  be  a  continued  and  legal 
custody,  in  order  to  constitute  an  act  of  bankruptcy.  He 
cited  Benton  v.  Sutton  (a),  where  this  court  held,  that,  if  a 
sherift'^s  officer,  having  taken  a  prisoner  in  execution, 
permit  him  to  go  about  with  a  follower,  before  he  carries 
him  to  prison,  it  is  an  escape ; — and  Lord  C.  J.  Eyre^  in 
giving  judgment,  observed  ^  that  the  custody  of  the  fol- 

*  lower,  after  the  writ  once  executed,  amounted  to  no- 

*  thing : — ^That  he  could  have  had  no  power  to  detain  the 
'  prisoner  if  he  had  chosen  to  escape  y  and  that  the  v^'ar- 
<  rant  would  have  been  no  justification  to  him  if  any  mis- 

*  chief  had  happened.' — ^There  might  be  instances,  where 
humanity  would  require  that  the  prisoner  should  not  be 
removed  from  the  place  of  his  apprehension;  but,  in 
such  case,  he  should  be  left  in  the  custody  of  some  person 
w^ho  was  lawfully  authorized  to  detain  him. 

Lord  Chief  Justice  Gibbs. — If  this  were  so,  the  con- 
sequences would  be  most  extraordinary ;  for  it  might  as 
well  be  said  that  a  detention  in  an  officer's  house  is  an 
escape  out  of  custody.  Unless  the  plaintiff  can  shew  that, 
by  the  word  prison,  the  act  meant  the  county  gaol,  and 
that  nothing  but  a  public  prison  will  satisfy  the  intention  of 
the  legislature,  I  must  think  that  he  never  was  out  of 
legal  custody. 


*  more,  upon  that  or  any  other  arrest  or  detention  in  prison  for 

•  debt.* 

(a)  \  B.kP,  24. 
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Mr.  Justice  Heath. — ^Where  a  prisoner  is  taken  in  1815. 

•execution,  the  officer  is  only  bound  to  carry  him  to  prison        «  ^"^ 
within  reasonable  time.     There  is  nothing  in  the  ob«  «. 

jcction. 

The  rest  of  the  court  concurred. 

Rule  refuted. 


Jacksoi^. 


ROGERS  V.  DALLIMORB. 

^1r.  Serjt.  Best  shewed  cause  against  a  rule,  which  had        April  17! 

been  obtained  by  Mr.  Serjt.  Lens^  calling  on  the  defend-  >p.    ,.    .    .       ^ 

ant  to  shew  cause  why  the  awards  which  had  been  made  time,  |)rescribed 

in  this  cause,  should  not  be  set  aside,  or  be  referred  back  ^^^  ^f  ^  3^  ^^^ 

to  the  arbitrator  to  be  reconsid^ed  by  him.     The  cause  appHcaiions  to 
r         11^  1  .    »     »         t        ,11^^^  court  to  set 

was  referred  by  consent  under  a  judge  s  order,  dated  the  aside  awards,  ap- 

1 1  th  of  May,  1814,  and  the  arbitrator  made  his  award  on  I*^if  °"*y  ^.^?*« 

,  ,      .         where  an  original 

tlie  21st  of  July  following.     The  present  application,  authority  is  given 
which  was  founded  on  the  acknowledgment  of  the  arbi-  ^|^^  acr "  onl 
trator,  that  more  was  due  to  the  plaintiff  by  ,£20  than  though  the  court 
he  had  awarded  him,   was  not  made  till  towards   the  adopt  the  tame' 

latter  end  of  last  Hilary  term ;  which  Mr.-  Sent.  Best  ^[^  >»  9*»." 

''  rMr         where  their  au- 

contended  was  too  late,  under  stat.  9  and   10  iV.  3.  thority  existed 

e.  15./.2.W.  Ijlllr."'^'"!^^ ''^ 

^    ''  the  act ;  yet. 

The  question,  he  said,  was,  whether  that  statute  ex-  where  they  see 

sufficient  reason 
for  their  inter- 
ference, they  will 

(a)  By  that  seciion  it  is  enacted,  •  that  any  arbitration  or  um-  m^'P^^c  their 

*  pirage,  procured  by  corruption  or  undue  means,  shall  be  judged  •"thonty,  though 

*  and  esteemed  void  and  of  none  effect;  and  accordingly  be  set        -/"T^^'^u 
'  aside  by  any  court  of  law  or  equity,  $0  as  complaint  0/  such  cor*  ^^^oea  should 

*  ruplion  or  undue  practice  he  made,  in  the  coitrt  where  the  rule  is  ha?c  elapsed. 

*  made  for  submisiion  to. such  arbitration  or  umpirage,  lefore  the  last 

*  ihiy  of  the  next  itrm,  after  such  arbitration  or  umpirage  made  and 

*  pui'ilshed  to  the  parties.* 
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V. 

Dallimore. 


tended  to  awards  made  in  pursuance  of  a  judge's  order. 
He  contended  that  it  did,  and  cited  Zachary  v.  Sbipberd{a\ 
where  the  court  held,  that  this  motion  must  be  made  be- 
fore the  last  day  of  the  term,  next  after  the  award  made  \ 
though  the  award  be  not  procured  by  corruption  or  undue 
means.  It  did  not  distinctly  appear  that  the  reference  in 
that  case  was  by  a  judge's  order,  but  from  the  drcnm- 
stances  of  the  case,  it  was  to  be  presumed  that  it  was  so. 
He  was  aware,  he  said,  of  a  later  case  of  Sjnge  v.  Jer^ 
voisi  (3),  on  which  the  other  side  would  rely,  and  where 
it  was  decided  that  the  limitation  of  the  statute  did  not 
extend  to  awards  made  under  orders  of  nut  prius,  Tlie 
present  award,  however,  he  observed,  was  not  made  un- 
der an  order  of  msiprius^  and  he  contended,  therefore, 
that  the  court  had  no  authority  to  set  aside  this  award, 
except  under  the  statute ;  and  that,  then,  the  limitation  of 
that  statute  interposed.  [Lord  Chief  Justice  GiUs.  The 
distinction  on  which  the  other  side  will  rely,  is,  between 
cases  where  the  reference  is  entered  into  by  the  original 
agreement  of  the  parties,— rthe'court  not  being  in  posses- 
sion of  any  cause  between  them, — in  which  case  the  cotnt 
could  not  interfere,  except  under  the  statute;  and  those 
cases  where  the  aid  of  the  statute  is  not  necessary  to  gt?e 
the  court  authority.  It  will  be  contended  that  the  li- 
mitation of  the  statute  applies  only  to  the  former  cases, 
though  I  think  the  practice  has  been  to  extend  it  to  both 
casesO 

Mr.  Serjt.  Zm/,  r»iifri,  insisted  that  the  court  did  not 
derive  their  power  of  setting  aside  awards  from  the  stat. 
of  jy.S.i  that  power  had  always  resided  in  them,  and  the 
act  only  imposed  a  limitation  in  particular  cases.  He  ob- 
served that  the  case  of  Synge  v.  Jtrvoise  was  not  decided 


(a)  2  T.  7?.  781.- 
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as  an  exception  to  a  general  rule,  but  as  following  firom 
general  principles,  and  in  recognition  of  the  case  of  An^ 
dirsm  V.  Coxeter  (a)y  where  the  court  held  that  the  statute 
extended  only  to  cases  where  the  submission  was  by  ob- 
ligation:— and  this,  he  said,  was  the  true  ground,  for 
there  was  no  substantial  distinction  between  cases  where 
the  submission  was  by  order  of  tiisi  prius^  or  of  a  judge 
at  chambers,  or  in  any  other  way  in  the  progress  of 
a  cause. — [Lord  Chief  Justice  Gibbs* — Another  question 
is,  whether,  in  those  cases,  where  the  court  has  a  discre- 
tionary power,  they  will  not  pursue  the  same  course,  as 
where  the  line  to  be  adopted  is  prescribed  to  them.} 
The  court,  then,  he  said,  would  look  to  the  particuhur 
circumstances  of  the  case }  the  present  application  was 
made  by  the  plaintiff  in  his  own  delay,  in  order  to  obtain 
that  which  the  arbitrator  admitted  to  be  due  to  him. 

Lord  Chief  Justice  Gibbs. — The  court  by  no  means 
intend  to  hold  out  to  parties  that  applications  to  set  aside 
awards,  where  the  submission  has  not  been  entered  into 
by  bond,  may  be  made  at  any  distance  of  time  :  On  the 
contrary,  the  court  will,  in  general,  prescribe  to  them- 
sebres  the  same  rule,  which  the  statute  has  prescribed  to 
them  in  certain  cases.  But  we  thinks  that  the  limitation 
of  the  act  applies  only  to  cases  where  an  original  authori- 
ty is  given  by  it,  and  not  to  awards  made  under  the  au* 
thortty  of  a  rule  of  court ;  for  awards  made  under  an 
order  of  nisi  prius  only  take  effect  by  the  retrospective 
operation  of  the  rule  of  court,  when  made.  The  only 
ground  on  which  this  application  is  resisted,  i%  that  unless 
the  court  set  the  award  aside  by  virtue  of  the  statute,  thej 
have  no  authority  to  set  it  aside  at  all : — ^It  is  contended 
that  if  we  proceed  on  the  sutute^  the  apfdication  is  too 
late,  and  that  without  the  statute,  we  have  no  jurisdiction. 


1815. 


ROOB&S 

Dallimors. 


{a)   I  5'r.  30l«i 
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We  are  of  opinion)  however,  that  where  a  cause  is  re- 
ferred to  arbitration,  the  court  still  reserves  a  superih- 
tending  authority  over  the  award,  and  in  such  case  it 
proceeds  on  that  authority.  The  question,  therefore, 
now  is,  whether,  using  that  discretion,  the  court  will  in- 
terpose in  this  particular  case.  The  merits  of  the  case 
are  out  of  the  question ;  for  the  arbitrator  says  he  ought 
to  have  awarded  £60  instead  of  <£40,  and  this  is  a  suffi- 
cient reason  for  our  interference,  though  the  period  to 
which,  in  ordinary  cases,  we  should  confine  ourselves,  has 
elapsed.  We  proceed  on  the  authority  of  Syrtge  v.  yer^ 
voisff  founded  on  that  of  Andersen  v.  Coxeter.  --Per 
Curiam, 

Rule  absolute. 


^***?,*^*y»      SMITH  and  another  v.  john  patteh,  sued  by  the  name 
April  IQ.  ' 

of  JOSEPH  PATTEN. 


Where  a  defend- 
ant is  sued  by  a 
wrong  name,  re* 
Geive.s  notice  of 
declaration,  and 
neglec(Htoap(>ear 
and  plead  in 
abatement ;  b  t 
•uffers  the  plain- 
tiff to  sign  judg- 
jnent  and  execute 
a  writ  of  inquiry, 
he  cannot  after- 
wards move  the 
court  to  set  aside 
the  proceedings 
for  irregularity. 


JVIr.  Serjt.  Btst  had  obtained  a  rule,  calling  on  the  plain- 
tiffs to  shew  cause  why  the  interlocutory  judgment  ^gn- 
ed  in  this  cause,  and  the  subsequent  proceedings  thereon, 
should  not  be  set  aside  for  irregularity,  on  the  ground 
that  the  defendant  had  been  sued  by  the  name  of  Josiph^ 
his  real  christian  name  being  John, 

Mr.  Serjt.  Vaughan  now  shewed  cause  against  the  rule 
on  the  affidavit  of  the  plaintiff's  attorney,  which  stated 
that  on  the  15th  o(  December,  1814,  he  wrote  to  the  de- 
fendant a  letter  in  which  he  demanded  the  debt,  and 
which  he  directed  to  Mr.  Joseph  Patten  ;  that  on  the  21st 
of  December  he  received  a  letter  from  the  defendant's  at- 
torney, in  which  the  latter  stated  that  '  Mr.  Patten  had 
*  directed  him  to  acknowledge  the  receipt  of  the  former 
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*  letter,  &c.  5* — that  on  the  14th  of  January  the  defend-  1813. 

2nt  was  served  with  a  writ  against  him  by  the  name  of 
Joseph  Patteny  and  with  a  notice  of  declaration  on  the 
27th  of  January:  that  on  the  8th  of  February^  the  de-  Pattem. 
fendant  not  having  appeared,  the  plaintiff's  attorney  en« 
tered  an  appearance  for  him,  signed  judgment  as  for  want 
of  a  i^ea,  and  served  a  notice  on  the  defendant  of  exe- 
cuting a  writ  of  inquiry  on  the  6th  of  Aprii^  which  was 
executed  accordingly ;  and  that  on  the  8th  of  April  he 
received  notice  of  the  present  motion.-^On  these  facts, 
he  contended,  that  the  defendant  had  waived  the  irregu- 
larity in  two  ways  \— first y  by  his  attorney  having,  in  his 
answer  to  the  plaintiff's  letter,  omitted  to  correct  the 
mistake  into  which  the  plaintiff  had  fallen ;  and  secondly^ 
by  having  neglected  to  plead  the  misnomer  in  abatement  i 
in  consequence  of  which  omission  he  was  now  too  late  to 
make  the  objection.  He  cited  Crawford  v.  Satchwell[a)f 
where  the  plaintiff  having  brought  an  action  of  false  im- 
prisonment by  the  christian  name  of  Archihaldj  the  de- 
fendant  justified  under  a  judgment  against  Arthur^  and 
averred  that  the  plaintiff  in  the  present  action-  was  the 
same  person  who  had  been  sued  by  the  name  of  Arthur. 
On  demurrer,  the  court  held  the  plea  to  be  good,  the  de- 
fendant having  missed  his  time  for  taking  advantage  of 
the  misnomer,  which  should  have  been  by  pleading  it  in 
the  former  action. 

Mr.  Serjt.  Best^  contri^  insisted  that  this  was  not  a 
mere  irregularity,  which  was  waived  by  any  delay  on  the 
part  of  the  defendant  to  take  advantage  of  it ;  the  action 
itself  was  wrong,  the  proceedings  upon  it  were  void,  and 
if  the  plaintiffs  had  proceeded  to  take  the  defendant  in 
execution,  thev  would  have  been  liable  to  an  action  of 
trespass.     There  was  no  obligation  on  a  defendant,  he 

.    (a)  SS/r.  l*iI8. 
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181 5.  saidy  to  plead  a  misnomer,  unless  where  he  had  appeared ; 

in  support  of  which  position,  he  cited  CoU  ▼•  Hindsm  {a\ 
where,  in  an  action  of  trespass,  for  taking  the  goods  of 
Patten.       j^  ^^^  ^  pj^  ^^  ^^  defendant  took  them  under  a  df- 

strtngas  against  C.  B.  (meaning  the  said  ^.  B.)  to  com- 
pel an  appearance,  with  an  averment  that  ^.  B.  and  C*  B. 
were  the  same  person,  was  held  to  be  bad,  unless  ^«  B. 
had  appeared,  and  had  omitted  to  plead  in  abatement* 

Lord  Chief  Justice  Gibbs. — ^Leaving  untouched  that 
part  of  the  plaintiBF's  argument  which  relates  to  the  letter 
of  the  defendant's  attorney,  I  am  of  opinion,  that  this  ap- 
plication comes  too  late*  The  defendant,  on  being  served 
with  the  notice  of  declaration,  which  was  on  the  27th  of 
January  J  should  have  appeared  and  pleaded  in  abatement, 
instead  of  which  he  suffers  the  plaintiffs  to  go  on,  and 
does  not  apply  to  set  aside  the  proceedings,  till  the  writ 
of  inquiry  has  been  executed. 

Mr*  Justice  Heath* — ^It  would  be  productive  of  great 
mischief  and  oppression  if  a  party  were  permitted  to  lie 
by  in  this  manner,  instead  of  rectifying  the  mistake  in 
the  first  instance,  by  pleading  in  abatement* 

Mr*  Justice  Chambre. — ^The  object  of  the  court  is  to 
repress  expense  and  delay ;  and  we  should  be  encourage 
ing  both  if  we  made  this  rule  absolute. 

Mr.  Justice  Dallas  concurred. 

Rule  discharged  with  costs* 


(a)  6  r.  R.  234. 
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1615. 

ARBOUIN  V.  WILLOUGHBY.  Friday,  April  21. 

M.R.  Serjt.  Vaughan  shewed  cause  against  a  rule  to  set  Proceedings  set 
aside  the  proceedings  in  this  cause,  on  the  ground  that  around  that  die 
the  defendant  was  sued  by  the  names  of  WUllam  JFiUough-  defendant,  haj- 

'  **       ingiwo  CArtincfi 

bjf  his  christian  name  being  Ham  WiUiam.    He  con*  names,  is  sued 

tended  that  this  was  no  variance,  for  the  defendant  was  ^^^^  ^°* 
not  called  by  a  different  name  from  his  real  name. 

Lord  Chief  Justice  Gibbs,  however,  observed  that  this 
was  the  same  as  if  the  plaintiff  had  declared  against  the 
de&ndaqt  by  the  name  of  William  only,  and  the  defend- 
ant had  pleaded  in  abatement,  in  which  case  he  would 
have  been  entitled  to  judgment. — Per  Curiam^ 

Rule  absolute. 


TOWNSEND  V.  SMOW. 


Monday, 
April  24. 


JMr.  Serjt.  Blosset  moved  for  a  rule  to  shew  cause,  why  Where  an  insol- 

the  proceedings  in  this  action  should  not  be  set  aside;-—  j^ng  as^gned  h?s* 

or  else  be  stayed  until  the  plaintiff  should  give  security  property  under 

for  cqsts^ — on  an  affidavit  which  stated  that  the  plain-  brings  an  action' 

tiff  was  an  insolvent  debtor,  and  had  been  discharged  Jo  recover  a  debt 

**  incurred  before 

under  the  insolvent  acts  ;  that  he  had  assigned  hb  pro-  the  assignment, 

perty  according  to  those  acts,  and  that  the  debt,  for  which  b^^n/^'^J^to 

the  present  action  was  brought,  was  incurred  before  the  sue ; — the  court 

assignment.     [The  Chief  Justice  stated  that  the  parties  Iilde"the\)rocced. 

had  been  before  his  lordship  at  chambers,  when  it  ap-  *???  '^  *"^^  *?" 

peared  that  the  plamtiff's  assignee  had  refused  to  bring  the  insokent  to 

the  present  action,  on  which  account  it  was  brought  in  ^*  wcurity  for 
the  name  of  the  insolvent.     With  respect  to  the  former 
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1815.  P^rt  of  the  motion,  his  lordship  observed  that,  if  the 

plaintiff  were  entitled  to  bring  this  action,  the  court 
t.  would  not  interfere  to  prevent  him  5 — if  he  were  not  so 

Snow.  entitled,  that  would  be  matter  of  defence.]     Mr.  Serjt. 

Blosset  then  supp>orted  the  latter  part  of  his  motion  on 
the  authority  of  TVebb  v.  Ward  {a) ^  where  the  court  of 
Kings  Bench  required  an  uncertificated  bankrupt  to  give 
security  for  costs,  in  an  action  of  trover  brought  by  him 
for  the  benefit  of  his  assignees. 

Lord  Chief  Justice  Gibbs. — In  that  case,  the  assignees 
were  suing  for  their  own  interest,  in  the  name  of  the 
bankrupt; — the  present  action,  on  the  contrary,  was 
brought  because  the  assignee  had  refused  to  sue  at  all. — 
Per  Curiam^ 

Rule  refused  [b). 


(a)  7  T'  R.  29O. (/')  In  M'Connel  and  another,  v.  Johmlfm^ 

1  East.  431,  on  a  motion  to  compel  the  plaintiffi  to  give  secariij 
for  cost^,  one  of  them  being  a  f^rei^ner  residing  abroad,  and  the 
other  a  bankrupt  in  executiun  for  a  debt;  the  court  refused  the  rule, 
on  the  ground  that  one  of  the  plaintiffs  was  within  the  jurisdiction 
of  the  court,  and  within  reach  of  its  process,  and  not  coming  under 
any  of  the  rules  which  required  security  to  be  given  for  costs.— 
See  albo  1  Tidd,  631,  5th  cd. 


T"^?.^^y'  BROWN  V.  KOSE. 

April  25. 

The  memorial      This  was  an  action  of  replevin,  to  which  the  defendant 
ot  an  annuity,  re-  ^  ^    * 

quired  by  slat.  17  made  cognizance,  as  bailiff  of  the  Rev.  Sir  jf^n  Thomas 

G.  3,  c.  «(),  in 

reciting  the  indenture,  states,  '  that  for  the  better  and  more  effectually  securing  the 

*  payment  of  the  said  annuity,  and,  in  consideration  of  IO5.  the  grantor  did  gr^nt  the 

'  (aid  estates,  upon  the  trusts,  and  to  and  for  the  uses,  intents,  and  purposes^  tkerem 

'  cxpresied  and  declared  :* — Held  that  this  was  a  sufRcient  statement  of  the  trusts  of 

liio  demise, — 

it  is  not  ueccssarv  to  state  in  the  memorial  the  names  of  the  attornies.  who  areau* 
ihorized  to  enter  up  judgment  on  the  ivarrant  of  attorney. — 

Where  the  witnesses  to  the  indenture,  and  to  the  warrant  of  attorney,  are  the  same 
per>ons,  ii  is  sufficient  to  state  them  as  witnesses  to  the  former  instnimeot,  wiihout 
rcfKaiing  their  names  as  witnesses  to  the  warrant  of  attorney. 

And'cven,  if  the  omission  had  been  fatal  to  the  warrant  of  attorney,  the  other  parts 
of  the  assurance  would  not  have  been  affected  by  it. 
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Wbeate^  Bart.,  and  alleged  that  the  plaintiff  held  the  locus  \%\5. 

in  quo  as  tenant  to  the  said  Sir  J,  T.  Wkeate^  at  the  yearly         -^T^^ 

^k  JLSK  \j  «V  N 

rent  of  cL  SOO ;  and  that  the  distress  was  made  for  rent  in  r. 

arrear. — ^To  this  cognizance,  the  plaintiff  pleaded  in  bar,  Uose. 

firsts  that  one  E.  H^atts,  clerk,  being  seised  in  his  de- 
mesne as  of  freehold,  in  the  several  places  in  which,  &c., 
before  the  said  several  times  when,  &c.,  viz.  on  the  26th 
of  Novettibery    1812,  demised  to  the  plaintiff,  the  said 
places  in  which,  &c.  for  the  term  of  twelve  years  j  and 
that  this  demise  was  the  same  as  that  mentioned  in  the 
defendant's  cognizance;  that,  on  the  10th  of  June,  1813^ 
by  an  indenture  made  between  the  said  E.  Watts  of  the 
first  part,  one  C,  N.  A.  Humphries  of  the  second  part, 
and  the  said  Sir  J.  T,  Wheatfy  of  the  third  part,  it  was 
expressed  that  the  said  E.  Watts  did  grant  to  the  said 
C  N,  A.  Humphries,  for  the  life  of  the  said  E.  Watts,  an 
annuity  of  <£800,  to  be  paid  at  the  times  and  in  the  man- 
ner therein  mentioned;— and  it  was  by  that  indenture 
further  expressed,  that,  for  the  better  and  more  effectu- 
ally securing  the  payment  of  the  said  annuity,  the  said  E» 
Watts  did  thereby  grant  to  the  said  Sir  J.  T,  IVhecte, 
the  said  several  places  in  which,  &c. ;  to  hold  the  same 
for  the  term  of  99  years,  upon  the  trusts,  and  to  and  for  the 
uses,  intents,  and  purposes,  therein  expressed  and  declared.-'^ 
And  for  better  securing  the  said  annuity,  the  said  E. 
Watts  did  enter  into  a  certain  warrant  of  attorney,  which 
was  executed  in  the  presence  of,  and  attested  by,  one 
A.  B,  and  one  /•  G. ; — and  that  no  memorial  of  the  said 
last  mentioned  indenture,  and  the  said  warrant  of  at- 
torney, was  enrolled  in  the  High  Court  of  Chancery, 
within  twenty  days  of  the  execution  thereof,  except  a 
certain  memorial  of  the  tenor  and  effect  following. — 
The  plea  then  set  out  the  memorial,  which  was,  in  sub- 
stance, as  follows  : — ^  A  memorial  to  be  enrolled,  &c.,  of 
'  an  indent ure^  dated  the  lOihoi  June,  1813,  between 
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J  815.  '  ^«  Waits  of  the  first  part,  C.  N.  A.  Humphries  of  the 


Browit 


*  second  part,  and  Sir  J.  T.  Wheate  of  the  third  part; 
o.             '  reciting  that  the  said  C.  N.  A.  Humphries  had  agreed 

Rose.  c  ^;^|^  ^^  5^}^  jg.  Watts  for  the  purchase  of  an  annuity 

^  of  <£800,  to  be  secured  upon,  and  payable  out  of,  the 
^  rectories  of  C.  and  A,  and  the  messuages,  &C.5  there* 

*  unto  belonging,  and  to  be  further  secured  in  the  man- 
^  ner  thereinafter  mentioned,  for  the  sum  o{£5200 ;  the 

*  costs  of  the  said  annuity,  and  of  filing  a  memorial 

*  thereof,  to  be  borne  by  the  said  E.  Watts ; — and  fbr- 
^  ther  reciting  that  the  said  C.  N.  A.  Humphriet^  in  pur-* 

*  suance  of  the  said  agreement,  had  paid  the  said  sum  of 

*  £5200  to  the  said  E.  Watts ; — it  was  therefore  wit* 
'  nessed  that,  in  pursuance  and  performance  of  the  nid 

*  agreement,  and  in  consideration  of  the  said  ^m  of 

*  <£5200,  the  said  E.  Watts  did  grant,  bargain,  sell,  and 

*  confirm  to  the  said  C  N.  A.  Humphries^  his  ezecuton^ 

*  See,  for  the  life  of  him  the  said  E.  Watts^  one  annuity 

*  of  <£800,  to  be  charged  and  payable  as  aforesaid ;— end 
^  it  was  by  the  said  indenture  further  witnessed  that,  fat 

*  the  considerations  aforesaid,  and  for  the  better  and  more 
^  effectually  securing  the  payment  of  the  said  annuity, 
'  and  ako  in  consideration  of  10/.  to  the  said  E.  Watts 

*  paid  by  the  said  Sir  J.  T.  Wheate^  he,  the  said  E.  WattSf 

*  with  the  consent  of  the  said  C  N.  A.  Humphrtis^  did 

*  grant,  bargain,  sell,  demise,  and  confirm  to  the  said  Sir 
^  J.  T.  Wheate^  Jiis  executors,  &c.,  the  said  rectories  and 
^  lands,  with  their  appurtenances,  for  ninety-nine  years, 
'  upon  the  trusts  ^  and  to  and  for  the  uses,  intents^  and  pur* 
^ poses i  therein  expressed  and  declared: — And  also  of  1 
^  warrant  of  attorney,  bearing  even  date  with  the  said 
^  indenture,  whereby  the  said  E.  Watts  did  authorize 
^  certain  attomies  of  the  Court  of  King^s  Bench,  therein 
'  named,  to  confess  and  enter  up  juc^ment  in  that  court, 

*  in  the  penal  sum  of  .£10,400,  as  a  collateral  security  for 
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*  the  payment  of  the  said  annuity: — And  it  was  by  the  IQ\5. 

*  said  indenture  agreed  that  the  said  E,  Waiis  should  be 

*  at  liberty  to  repurchase  the  said  annuity,  on  payment  of 

*  the  said  sum  of  £5200^  and  all  arrears,  and  giving  three 

*  months  notice  in  writing : — ^Which  said  indenture,  as 

*  to  the  execution  thereof,  is  witnessed  by  A.  B,  of,  &c., 
'  and  /.  G.  of,  &c.  and  a  memorial  is  hereby  required  to 

*  be  registered  pursuant  to  the  act. — E.  fVatts, — Inrolled, 

*  &c.'-^The  plea  then  proceeded  to  state  that  the  said 
memorial  did  not  contain  the  names  of  the  witnesses  to 
the  said  warrant  of  attorney ;— and  concluded  by  alleging 
that  the  plaintiff  did  not  hold  the  said  places  in  which, 
&C.9  ai  tenant  thereof^  to  the  s^d  Sir  J.  7.  Wbeaie^ 
otherwise  than  was  in  that  plea  above  stated. — ^The  acmd 
plea  in  bar  alleged  that  no  memorial  of  the  indenture  and 
warrant  of  attorney,  containing  the  names  of  all  the  wit- 
nesses to  the  execution  thereof,  was  inrolled  in  the  High 
Gonit  of  Chancery^  within  twenty  days  after  the  execution 
thereof,  according  to  the  act.— -The  tbird  plez  stated  that  no 
memorial  was  inrolled. — ^There  were  two  other  pleas,  the 
Otoe  stating  that  the  indenture  was  obtained  by  fraud  and 
covin ; — the  last  alleging  that  the  plaintiff  did  not  hold 
as  tenant  to  Sir  J.  T.  Wheate^  modo  etform^,  &c. — ^To. 
thejirft  plea  in  bar,  the  defendant  demurred  generally : 
— To  the  sicond  and  third  pleasy  he  replied  by  setting  out 
the  memorial,  and  then  alleging  that  the  said  memorial 
did  duly  contain  the  day  of  the  month  and  the  year, 
when  the  said  indenture  and  warrant  of  attorney  bore 
date  ^  the  names  of  all  the  parties,  and  for  whom  any  of 
them  were  trustees,  and  of  all  the  witnesses ;  the  annual 
sum  or  sums  to  be  paid,  the  name  of  the  person  and  per- 
sons for  whose  life  or  lives  the  said  annuity  was  granted, 
«nd  the  consideration  or  considerations  for  granting  the 
same,  in  manner  and  form  as  by  the  statute  was  required. 
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1815.  — On  the  fourti  zaA^Jifih  pleas,  the  defendant  took  issue* 

— ^The  plaintiff  joined  in  the  demurrer  to  his  first  plea  im 
bar^  demurred  to  the  replication  made  to  his  second  and 

Rosi.  ^f^jfrj  pleas,  and  joined   issue  on  the  fourth  and  J^ 

pleas. 

The  case  came  on  for  argument  on  a  former  day  ia 
this  term. 

Mr.  Serjt.  Lens^  for  the  plaintiff,  premised  that  the 
question  which  arose  on  the  demurrer  to  the^^if  plea  in 
bar,  was  the  same  as  that  which  was  raised  by  the  de- 
murrer to  the  replication  to  the  second  and  third  pleas; 
— ^viz.  whether  there  had  been  a  sufficient  memorial  of 
the  annuity,  to  sustain  the  right  of  the  grantee  to  it  («). 
He  made  three  objections  \—firsi^  that  the  memorial  did 
not  state  the  names  of  the  witnesses  to  the  warrant  of  at- 
torney ; — secondly^  that  it  did  not  set  forth  the  trusts  of 
the  demise  to  Sir  J.  T.  Wheate; — thirdly y  that  it  did  not 
state  who  were  the  persons  authorized  to  enter  up  jod^ 
ment  on  the  warrant  of  attorney. — ^The  first  objectioOi 
he  said,  was  clearly  fatal  under  the  first  section  of  tbe 
act  \ — the  memorial  had  set  out  the  witnesses  to  the  in- 
denture>  but,  though  he  admitted  that  the  witnesses  to 


(a)  By  the  Annuity  Act,  I7  Geo.  3.  c.  26,  1.  ].  it  11  enacte4> 
'  That  a  memorial  of  every  deed,  bond,  instrument,  or  other  ai* 

*  surance,  whereb]^  any  annuity  or  rent-charge  shall,  from  andafitt 
'  thp  passinjc  of  this  act,  be  granted  for  one  or  «uore  life  or  lives,  or 
'  for  any  term  of  years,  or  greater  estate  determinable  on  one  or 
'  more  life  or  lives,  shall,  within  twenty  days  of  the  execution  of 
'  such  deed,  bond,  instrument,  or  other  assurance,  be  inrolled  in  the 
'  High  Court  of  Chancery ;  and  that  every  such  memorial  shall  con- 

*  uin  the  day  of  the  month  and  the  year  when  the  deed,  bond^  10- 
'  strunient,  op  other  assurance,  bears  date,  and  the  name  ofalilhi 
'  parties,  and  for  whom  anyqflhem  ore  iruMfees,  ando/ali  tkewU* 

*  nesses;  and  shall  set  forth  the  annual  sum  or  sums  to  be  paid,  and 
'  the  name  of  the  person  or  persons  for  whose  life  or  lives  thean- 
'  nuity  is  granted,  and  the  consideraiion  or  considerations  for  gnuBlP 
'  ing  the  same ;  oilierwise,  every  such  deed,  bond,  instrument,  or 
'  other  assurance^  shall  be  null  and  void  to  all  intents  and  pw* 
'  posci/ 


Browh 

9. 


IN  THE  FIFTT-FIFTH  VfiAH  OF  GEO.  III. 

that  instrument}  and  to  the  warrant  of  attorney)  were  the         1615. 

same  persons ;  yet  he  contended  that  the  grantor  had  a 

Hght  to  insist  that  they  should  be  specified  in  the  recital 

of  each  instrument^  without  any  reference  to  the  question.         Hose* 

whether  his  security  had  been  diminishedi  or  not,  by  the 

omission.    It  had  been  expressly  decided  in  the  case  of 

Hopkins  V.  Waller{a\  that  the  warrant  of  attorney  was 

one  of  those  deeds  or  instruments  which  the  legbhture 

intended  should  be  inserted  in  the  memorial;  and  in  the 

case  of  the  Duke  9f  Bolton  v.  Williams  {h\  it  was  held,  that 

a  defect  in  any  one  of  the  deeds  set  out  in  the  memorial 

aff^rted  the  whole  transaction,  and  did  not  merely  yitiate 

the  particular  security  which  was  mis^recited ;— each 

being  a  part  of  the  same  assursmce.    [Lord  Chief  Justice 

Gibhs. — While  I  was  practising  in  the  Court  of  Kin^s 

Bmchf  the  application  to  set  aside  a  defective  warrant  of 

attorney  was  confined  to  that  particular  instrument,  and 

the  court  would  only  set  aside  the  instrument  which  was 

so  impeached.]     On  a  motion  to  set  aside  the  warrant  of 

attorney,  the  question,  how  far  the  rest  of  the  transaction 

was  affected  by  it,  would  not  be  raised. — ^He  was  aware 

diat  it  had  been  contended  that  the  expression  in  the  act, 

*  otherwise  every  such  deed,  £cc.y  shall  be  null  and  void,* 

was  intended  to  be  confined  to  the  particular  instrument 

that  was  defective; — such  a  construction,  however,  would 

defeat  the  main  intention  of  the  legislature,  which  was^ 

that  the  grantor  should  have  full  knowledge  of  all  the 

instruments  by  which  the  annuity  was  secured ;  and  Lord 

Loughboroughy  in  his  judgment  on  the  Dukt  ofBoltorfs  case, 

gave  a  very  decided  opinion  against  such  a  construction. 

The  grantee  could  not,  by  deUvering  up  one  of  the  deeds, 

deprive  the  grantor  of  the  benefit  which  the  act  intended 


(a)  4  r.  i?.  4G3. {}))  4  Bruvtn's  Chan.  Eep.  310. 

VOL*  I*  L  L 
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1815.  to  give  him.— He  then  cited  Hart  \ .  Lcvelaci  {a)y  "sirhtte 

it  was  heldy  that  a  memorial,  stating  *  that  all  the  instriH 

*  ments  were  attested  by  A.  jB.,  5cc.  or  om  of  them^    was 

Hose.  ^^^  sufficient,  and  where   Lord  Kenycn  expressed  the 

strong  inclination  of  his  opinion  to  be,  that  any  defect  in 

a  memorial  of  one  of  the  deeds  would  vitiate  tlie  whole. 

So,  in  Van  Braam  v.  Laacs(b)f  though  no  express  ded* 

sion  was  given  on  this  point,  it  might  be  presumed  that 

the  judgment  of  the  court  went  partly  on  that  ground. 

The  same  principle,  he  said,  was  recognized  in  the  case 

ex  parti  Macireth{c), — ^The  second  objection  appeared  on 

the  face  of  the  memorial  itself;  for  at  the  conclusion' of 

the  recital  of  the  indenture,  it  was  stated  that  the  lands 

were  demised  to  Sir  y.  71  Wheate^  ^  upon  the  trusts^  ami 

^  to  and  for  the  uses^  intents  y  and  purposes  j  therein  expressid 

'*  and  declared*     This,  he  contended,  did  not,  in  any 

sense,  comply  with  the  enactment,  that  it  must  appear  for 

whom  the  parties  were  trustees ;  and  though  it  had  been 

questioned  how  far  it  was  necessary  to  state  the  trusts,  no 

such  doubt  could  avail  the  defendant  in  the  present  case,' 

because  it  was  impossible  to  discover  for  whom  Sir  J,  f. 

Wheate  was  a  trustee.     A  trustee  might  often  have  a 

double  duty  to  perform ;  partly  towards  the  grantee,  and 

partly  towards  the  grantor ;  for,  though  nominated  as  a 

trustee  for  the  former,  he  might,  for  some  purposes,  have 

been  a  trustee  for  the  latter  also.     In  the  case  of  Askew  v. 

Machreth  (</)>  where  the  trustee  was  described  merely  *  as 

'  a  trustee  nominated  on  the  part  of  the  grantee,'  without 

stating  any  of  the  tnistis,  that  was  held  to  be  an  insufficient 

description.     In  Dolman  v.  Dolman  {e\  the  memorial  was 

held  to  be  defective,  in  stating  that  part  of  the  considera- 


(a^  6r.  7?.47l. (i)  1  2J.  &  jP.  451. (c)  2  JCcw/.  563. 

— ((/)  I  iV.  iJ.  814. («•)  b  r.  R,  t>41. 
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tion  was  paid  '  in  trust)  and  for  the  purposes  in  the  deed  18 1 5. 

mentioned/ — ^He  next  cited  Cummins  v.  Isaac{a\  where 


the  court  set  aside  an  annuity,  because  one  of  the  tinists  y. 

was  omitted  in  the  memorial ; — and  Taylor,  v.  Johnsm  (*),  Ross* 

where  the  court  held  the  memorial  defective,  in  not  stating 
a  previous  trust,  viz.  *  to  permit  T,  S.  to  receive  the  rents 

*  and  profits,  until  default  made  in  payment  of  the  afmui-* 

*  ty  to  the  grantee  :*— In  the  latter  case,  though  the 
trustee  ha4  nothing  more  than  he  would  have  had  without 
that  special  provision,  yet  the  court  considered  that  it  was 
part  of  the  trust,  and  should  have  been  stated  more  fully* 
The  most  recent  case  on  the  subject,  he  said,  was  that  of 
Lefcister  v.  Lochwood[c\  where  a  memorial,  which,  like 
the  present,  stated  that  the  interest  of  «£  10,000  (being 
the  security  for  the  annuity)  was  by  the  deed  conveyed 
to  the  grantees  upon  thi  trusts  thereby  declared ^  was  held  to 
be  defective.  With  respect  to  the  third  question^  whe^ 
ther  the  persons  who  were  authorized  to  enter  up  judg^ 
ment,  ought  not  to  have  been  named  in  the  memorial,  he 
contended  that,  though  the  warrant  of  attorney  was  only 
a  formal  instrument9  yet  it  was  part  of  the  assurance ; 
and  that  the  persons  who  were  named  in  it  became 
thereby  parties  to  the  instrument,  and  ought  to  be  set  out 
in  the  memorial,  in  order  that  the  grantor  might,  if  ne« 
cessary,  be  able  to  resort  to  them. 

Mr.  Serjt.  Best^  r^n/ri.— With  respect  to  xhejirst  ob- 
jection, he  contended,  in  the  first  place,  that  the  warrant 
of  attorney  itself  was  not  vitiated  by  this  omission .  None 
of  the  cases  which  had  been  cited  by  the  other  side  were 
exactly  in  point,  nor  had  it  ever  been  expressly  decided 
thaty  where  it  appeared  on  the  record  that  the  witnesses 
to  both  instruments  were  the  same,  it  was  necessary  to 
set  them  out  in  each ;  the  grantor  could  derive  from  the 


(fl)  8  r.  iJ.  183.  -      ■  (0  Ilid,  184.         ■   (c)  iM,&S.597. 
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1615.  lecord,  as  it  stood,  all  the  information  on  the  sul^ect  that 

he  could  wantj  or  to  which  he  was  entitled.    All  that  the 
act  required  was«  that  the  memorial  should  contain  the 

Aoi£.         names  of  all  the  witnesses ;  the  px^sent  memorial  did 
contain  the  names  of  all  the  witnesses,  and  the  objectioo 
was  that  that,  which  would  have  been  an  unn^easary  re» 
petition  and  a  mere  idle  form,  had  not  been  doiie.-«-In> 
tbfi  case  oiVan  Braam  v.  Isaacs f  it  appeared  that  no  notice 
had  been  taken  either  of  the  witnesses  to  the  indentoret 
or  of  those  to  the  warrant  of  attorney ; — and  in  Hmpt  v* 
Jaovelace^  the  names  of  the  witnesses  were  imperfecdj  let 
out^  and  the  objection  applied  equally  to  both  inslnif 
ments} — those  cases,  therefore,  were  materially  distills 
guishable  from  the  present.    The  case  of  Waits  v.  JUU* 
lard  {a)  he  con^dered  to  be  strong  in  £ivour  of  his  arfo* 
'   ment.    There,  one  (^  the  objections  to  the  memorial 
was,  that  the  christian  name  of  one  of  the  witnesses  to  die 
warrant  of  attorney  was  not  set  forth,  and  thou^  the  case 
was  decided  on  another  ground,  the  court  said  these  was 
no  weight  in  that  objection.    When  there  was  no  case 
exactly  in  point  upon  the  subject,  the  courts  he  saidf 
would  decide  by  analogy  to  others : — Now  the  act  requir- 
ed that  the  consideration  for  granting  the  annuity  should 
be  set  forth  in  the  memorial ;  and  in  Hodges  v.  Money  (h\  k 
was  objected  that  the  consideration  of  the  bond  or  war^ 
rant  of  attorney  was  not  stated,  but  only  that  of  the  in- 
denture ;  in  answer  to  which  objection.  Lord  Kemjm 
said  that,  as  the  act  only  required  the  memorial  to  contak 
the  consideration  of  granting  the  annuity^  it  would  be  ab^ 
surd  to  repeat  the  same  thing  several  times  in  the  same 
memorial.    So,  by  parity  of  reasoning,  it  was  equally  un- 
necessary to  repeat  the  names  of  the  witnesses  in  all  the 
deeds.     [Lord  Chief  Justice  Gibks. — ^That  case  b  not  ap* 

^>— »i»'^— —  .1.1  I.....     I  ^—^n^mmmmmmmmm^ 

(a)  5  r.  R.  ^^.       ■     (6)  4  r.  jR.  500. 


(a)  4  7".  A.  694,  Lord  Kenyan  being  absent. 

(^)  Mr.  Serjt.  Best  not  btin^  aware  that  this  oUection  had  been 
raised,  his  argument  on  that  point,  and  Mr.  Serjt.  Xenf*s  reply,  tpolf 
place  OD  a  siuMequent  ^^  Mwfi&^  tiM  89d  of  4ipn/. 
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iplkable  tathe  present ;  for  the  first  section  of  the  act  only  1815. 

says  that  the  consideration  must  appear  on  the  memorial  %        vT^'^ 
therefbre,  when  it  has  once  been  stated,  that  clause  is  o. 

complied  vadi.  The  third  daase  goes  on  to  enact,  that 
the  consideration  must  appear  in  ail  the  deeds  by  which 
annuities  shall  be  granted.]  Supposing,  however,  dial 
this  objection  was  to  be  considered  as  fttal  to  the  warrant 
of  attorney,  still,  he  contended,  the  other  deeds  remain- 
ed untouched  by  it.  It  was  quite  sufficient  to  makt 
parties  cautious,  that  the  instrument  itself,  which  was  in* 
correctly  stated,  should  be  set  aside,  without  vitiating  all 
the  other  instruments ;  and  in  the  case  Ex  parte  Chester  {a\ 
the  court  were  of  opinion  that  the  word  '  sucV  in  the  act 
confined  the  operatbn  of  the  first  section  to  the  particular 
deed  which  was  not  truly  recited  in  the  memori^.  But 
looking  at  the  words  of  the  act,  it  was  imposnble,  he  said, 
to  contend  that  the  expression  ^or  other  assuranci  meant 
to  include  the  whole  transacticm  $ — it  was  only  mtended 
to  embrace  any  instrument  which  might  not  be  particulars^ 
lyafiecified.  The  word  ^tf/ivroM/ might  certainly  some^ 
times  meaii^all  the  instruments  by  which  property  was  to 
be  conveyed  \  but  it  would  be  doing  violence  to  grammar 
aad  to  common  sense,  to  put  such  a  construction  upon  it 
sa  the  present  instance. — Seemdfy  (^),  he  cont^ided  that 
the  trusts  were  sufficiently  set  out.  There  were  no  par- 
ticular trusts  set  out  in  the  deed;  and  the  memorial 
stated  that,  f  for  the  better  and  more  eflectuaUy  securing 
*  the  payment  of  the  smd  annuity,  and  ia  ccmsideration  of 
^  IQiw  paid  to  the  said  E.  Watts  by  the  trustee,  the  said 
^  £.  Wms  did  grant  the  estates,  &c.  to  the  trustee,  upm 
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1615.  *  the  truHSy  ^Sfc.  therein  expressed  and  declared.^     It  was 

J*"'^  plain,  therefore,  on  the  face  of  the  memorial,  for  whom 

V.  Sir  7.  T.  Wheate  was  a  trustee,  viz.  for  the  annuitant.    It 

^^*"*  was  sufficient,  he  contended,  that  it  appeared  plainly _/6r 

ntbom  he  was  a  trustee,  without  expressly  stating  it.  .  If 
the  plea  had  averred  that  there  were  other  trusts  which 
were  not  memorialized,  the  objection  might  have  been 
good ;   but  it  was  not  pretended  that  there  were  any 
other  trusts,  and  that  circumstance,  he  said,  distinguished 
the  present  case  from  all  the  others  on  the  subject*    In 
the  case  of  Ley^ester  v.  Lcfkwoodj  on  which  the  other 
side  had  mainly  relied  for  the  support  of  this   objec- 
tion, there  were   several   difierent   trusts^    and   there 
were  no  words  in  the  memorial,  from  which  it  coold 
be  inferred  for   which  party  the  defendant  was  trqs* 
(ee.     The  Kings  Bencb^  however,  even  there  hesitated 
before  they  allowed  the  objection,  and  when  at  length 
they  did  allow  it,  the  terms  of  their  judgment  (a)  shewed 
that  they  yielded  with  difficulty,  and  that  at  all  evcntSi 
they  would  have  given  np  weight  to  the  present  objection, 
'l^he  same  observation  applied  to  the  cases  which  were 
cited  in  Leicester  v.  L9chwo$dy  and  to  those  which  had  been 
cited  by  the  plaintiff!     In  Bradford  v.  Burland  (i),  it  did 
not  distinctly  appear  upon  what  ground  the  judgment  was 
founded ;  but  in  the  course  of  the  argument  the  court 
intimated  an  opinion,  that  as  there  was  a  trust. for  the 
grantor,  that  should  have  been  set  out.    Sp  in  Dohum  v* 
polman^  Lord  Kenyon^  who  went  further  on  the  subject 
than  the  other  judges  were  inclined  to  go,  proceeded  on 
the  same  ground,  viz.  that  there  were  several  trusts,  and 
only  one  of  them  set  out.     In  Askew  v.  Mackretb^  Coietii 
was  stated  in  the  memorial  to  have  been  nominated  as 


(fi)  p.  d34.«r-r— .-(i)  14  East.  445. 
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trustee  for  the  grantee  of  the  annuity  generally ;  whereas  1815*. 

there  was  another  and  very  beneficial  trust  for  the  gran-  b^^*^ 

tor,  till  the  happening  of  a  particular  event : — ^viz.  until  _o. 

.default  was  made  in  the    payment    of  the  annuity: 

In  Cummins  v.  Isaac,  and  Taylor  v.  Johnson,  the  same 

answer  applied  still  more  forcibly.     In  all  these  cases, 

there  were  several  trusts  in  the  deeds,  which  were  referred 

to  in  the  memorial  generally ;  here,  there  was  hut  one  in 

the  deed,  and  it  riierefore  appeared  sufficiently  clear  by  the 

general  reference.     He  then  cited  Defaria  v.  Siuri[a),  as 

exactly  in  point  and  in  his  favour ;  there,  the  memorial 

stated  the  demise  to  be  *  in  trust  for  the  better  securing 

*  the  payment  of  the  annuity,  nvith  such  powers,  and  in 
'  such  manner,  as  were  particularly  mentioned,  expressed,  and 

*  declared  concerning  the  same,*  so  that  there  was  scarcely  a 
letter  of  difference  between  the  two  cases.    The  late  Lord 
Chief  Justice  Mansfield  szid  on  that  occasion,  that,  leaving 
all  the  cases  and  arguments  about  this  unfortunate  act  out 
of  the  case,  no  man  in  his  senses  could  hesitate  to  say  that 
the  trust,  as  far  as  appeared  on  the  memorial,  was  for  the 
annuitant :  so,  in  the  present  case,  no  one  could  doubt 
but  that  Sir  J.  T.  Wheate  was  trustee  for  the  annuitant. 
The  judgment  in  Defaria  v.  Siurt  corresponded  with  that 
which  was  delivered  in  the  court  of  Exchequer  in  that 
case  {b),  where  Lord  Chief  Baron  Macdonald  established 
the  distinction  between  the  cases  where  there  is  but  one 
trust,  and  where  there  are  several. — If,  however,  Sir 
,J.  T.  Wheate  had  been  trustee  for  any  one  else,  it  ought 

m 

to  have  been  so  stated  on  the  plea  j — ^the  court  would  not 
travel  out  of  the  pleadings,  nor  presume  that  a  trust 
existed  which  was  not  stated.  As  this  was  an  objection 
which  djd  not  go  to  the  merits  of  the  case,  the  court 
would  be  inclined  rather  to  lean  against  it  than  in  favour 

(«)  8  Taun.  2«5, ijb)  Ibid.  234,  note. 
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1815.  of  it.— -With  regard  to  the  third  objection,  he  said  that 

J^T"^^  there  was  no  case  where  the  names  of  the  attornies  were 

Srowv 

V,  required  to  be  inserted.    The  act,  which^  he  said,  had 

♦^®''*  certainly  been  carried  full  as  far  as  the  legislature  had  in* 

tended,  only  required  that  the  names  of  the  parties,  that  is 
the  principals,  should  be  inserted ;  it  did  not  extend  to 
mere  attornies  or  agents.  The  attorney  could  no  more 
be  considered  as  a  party  to  this  transaction,  than  he 
could  to  a  cause  which  he  was  conducting ;  and  if  every 
one  who  had  any  thing  to  do  with  the  annuity  were  to 
be  considered  as  a  party,  there  would  have  been  no  occa- 
sion to  have  specified  witnesses,  as  necessary  to  be  insert* 
ed  in  the  memorial. 

Mr.  Serjt.  Lens,  in  reply. — As  to  xiie  first  question,  he 
said  that  the  plaintiff*  had  confounded  the  distinction 
between  what  was  contained  in  the  memorial  itself,  and 
what  appeared  dehors  the  memorial.  It  was  not  the  lest 
necessary  to  set  forth  who  were  the  witnesses  to  the  war- 
rant of  attorney,  because  it  appeared  from  other  matter 
who  those  persons  were.  In  Van  Braam  v.  Isaacs,  the 
witnesses  to  the  indenture  were  the  same  as  those  to  the 
bond  and  warrant  of  attorney  \  and  yet  it  was  held  in- 
sufficient to  state  them  as  witnesses  to  the  former  instnn 
ment.  As  to  Hart  v.  Lovelace,  though  that  case  was  not 
exactly  in  point,  still,  he  contended,  it  was  the  same  in 
substance.  The  case  of  Waits  v.  Millard,  which  had  been 
cited  by  the  plaintiff^,  was  no  authority  in  the  present  in* 
stance. — [Lord  Chief  Justice  Gibbs. — ^To  be  sure  that  was 
quite  a  different  question,  viz.  whether  a  witness  who  was 
named  had  been  described  with  sufficient  accuracy.]— It 
had  been  urged,  that,  even  admitting  that  this  was  an  ob- 
jection to  the  warrant  of  attorney,  that  instrument  alone 
would  be  affected  by  it.  He  contended,  however,  that  a 
party  could  not  be  allowed  to  strike  off*  that  part  of  the 
security  wliich  was  bad^  and  leave  tlie  rest  untouched. 
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The  question  was,  not  whether  a  party  should  give  up  the  281 S. 

inefficient  instrument,  but  whether  the  whole  transaction         tj^*^'*^ 

Browit 

were  not  void  ; — ^not  whether  the  instrument  should  re-  v. 

main  in  his  hands,  but  whether  it  should  be  carried  into  Rose. 

effect,  by  enforcing  the  remaining  part  of  the  assurance. 
It  never  could  have  been  the  intention  of  the  act,  to  make 
these  separate  and  distinct  instruments  j  on  the  contrary, 
the  word  assurance  had  been  introduced,  in  order  to 
meet  every  instrument  by  which  the  assurance  might  be 
effected ;  and  the  expression  '  every  such  deed,  &c*,'  must 
be  taken  to  mean  every  deed,  which  was  calculated  for 
securing  such  annuity.     The  case  Ex  parte  Chester  was 
determined  in  the  absence  of  Lord  Kenyan^  and  was  there<» 
fore  not  inconsistent  with  his  lordship's  opinion  in  Hart 
V.  lAvelaci,    The  Duke  of  Bolton  s  case,  he  said^  was  the 
leading  case  on  this  subject,  and  had  never  been  overruled. 
With  respect  to  the  statement  of  the  trusts,  he  insisted 
that  it  was  necessary,  either  to  say  explicitly  for  whom 
the  trustee  took  the  estate,  or  else  to  set  out  all  the 
trusts  \  and  if  there  were  any  doubt  as  to  the  former 
question,  the  better  way  was  to  adopt  the  latter  course  ; 
the  defendant  had  done  so,  but  he  had  set  them  out  im- 
perfectly.— ^It  would  be*  by  no  means  inconsistent  with 
this  memorial,  if  Sir  J.  T,  Wheaii  had  been  trustee  for 
the  grantor  in  the  first  instance,  and  for  the  grantee  af- 
terwards.— Lastly^  as  to  stating  the  attornics  who  were  to 
enter  up  judgment,  he  admitted  that  they  were  not 
parties  to  the  granting  the  annuity ;  but  if  the  word 
*  parties^  were  to  be  confined  to  so  strict  a  sense,  the 
grantor  and  the  grantee  would  be  the  only  persons  neces- 
sary to  be  inserted.    That,  however,  would  not  satisfy  the 
object  of  the  act,  which  was  to  extend  the  provision  to 
parties  who  came  in  collaterally  and  incidentally ;  and  it 
was  material  to  see  who  were  the  attornies  appointed  to 
enter  up  judgment,  though,  they  shouki  not,  in  fact,  be 
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1815.  ^^  persons  who  performed  that  office. — ^There  was  no 

^"^^'"^  necessity  for  any  such  rule,  as  to  the  principals  in  the 
Brown 

t;.  transaction. 

^^osE.  Cur.  Adv.  Ftdt. 


Oil  this  day,  Lord  Chief  Justice  Gibbs  delivered  the 
judgment  of  the  court. — His  lordship,  after  stating  the 
pleadings,  and  the  thcee  objections  on  which  the  memo- 
rial was  impeached,  proceeded  thus: — I  shall  first  consi- 
der the  second  objection,  which  is,  that  the  trusts  of  the 
demise  are  not  sufficiently  set  forth ; — because  that  im- 
mediately affijcts  the  indenture. — Let  us  see  how  that 
is  stated : — *  For  the  better  and  more  effectually  securing 
'  the  payment  of  the  said  annuity,  and  in  consideration 

*  of  lOf.,  the  said  E.  Waits  did  grant  the  said  estates 

*  t/pon  the  trusts^  and  to  and  for  the  uses^  intents^  andpur^ 

*  pases y  therein  expressed  and  declared:* — And  the  objection 
is,  that  it  does  not  appear  on  the  memorial  for  whom 
Sir  J.  T,  Wheate  was  trustee ;  nor  what  the  trusts  were, 
to  which  his  estate  was  subject.  It  happens  that  there  is 
a  case  of  Defaria  v.  Sturty  which  was  decided  in  this 
court,  and  which,  though  there  may  be  some  literal 
distinctions,  I  think  it  is  impossible  to  distinguish  ma- 
terially from  the  present.  In  that  case,  the  memorial 
stated,  that  *  the  demise  was  in  trust  for  the  better  sc- 

*  curing  the  payment  of  the  annuity,  ivith  such  powers^  and 

*  in  such  manner  J  as  were  particularly  mtntionedy  expressed^ 
^  and  declared^  concerning  the  same.^ — It  was  objected  there, 
that  those  powers,  and  the  manner  in  which  they  were 
granted,  did  not  sufficiently  appear ;  but  the  court  asked 
a  question,  which  may  with  equal  reason  be  put  here ; 
viz.  what  reasonable  man  could  doubt  for  whom  the 
trustee  held  the  estate,  when  it  is  stated  that  the  lands 
were  granted  y&r  the  powers,  t^Cy  therein  mentioned.  Now 
where  is  the  difference  between  the  two  cases  ?    It  is 
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urged  on  the  part  of  the  plaintiff',  that  there  may  be  ]6l5. 

other  trusts,  besides  those  that  arc  stated  in  the  memorial ; 


impeach  the  memorial,  to  shew  what  they  are ; — and 
that  is  the  distinction  between  the  present  case,  and  that 
of  Leycester  v.  Lockwood;  for  there,  it  appeared  to  the 
court  that  there  were  certain  trusts  created  by  the  deed, 
irhich  ought  to  have  been  inserted,  and  on  that  circum- 
stance, the  judgment  of  the  court  was  founded.  The 
present  case,  however,  is  not  to  be  distinguished  from 
that  of  Def aria  V.  Sturt; — the  jrf^/irf  objection,  therefore, 
16  disposed  of. — ^Two  objections  still  remain;  one  of 
which  is,  that  the  memorial  does  not  state  the  names  of 
the  attomies  who  are  authorized  to  enter  up  judgment. 
As  to  that,  the  statute  certainly  does  not  require  that  they 
should  be  named ;  for  I  think  it  is  impossible,  by  any 
construction,  to  suppose  that  the  legislature  meant  to 
comprehend  the  attornies  who  enter  up  judgment,  under 
the  description  of  parties ; — ^that  objection,  therefore, 
cannot  prevail. — ^The  only  remaining  objection  is,  that 
the  names  of  the  witnesses  to  the  warrant  of  attorney  are 
not  stated  \  and,  certainly,  as  sueh^  they  do  not  appear  on 
the  memorial;  but  it  appears  that  the  witnesses  to  the 
warrant  of  attorney  are  also  the  witnesses  to  the  inden- 
ture, and  the  memorial  does  set  them  out  in  the  latter 
character.  The  statute  only  says  that  the  memorial  shall 
contain  die  names  of  all  the  witnesses ;  that  provision, 
therefore,  has  been  literally  complied  with ;  for  the  me- 
morial does  contain  the  names  of  all  the  witnesses.  If 
any  fraud  could  possibly  arise  from  the  omission,  we 
should  say  that  the  memorial  ought  not  to  be  supported, 
but  the  object  of  the  legislature  was  only,  that  the  party 
who  disputed  the  validity  of  the  annuity  should  be  re- 
ferred to  all  the  persons  concerned  in  it;  all  the  wit- 
nesses, therefore,  having  been  named,  no  fraud  could  be 


....  Bkuwk 

but  if  there  be,  it  is  mcumbent  on  those  who  wish  to  «. 


Rose. 
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1815.  practised  by  this  omission,  and  we  cannot  say  that  tlitf 

J"***^  annuity  is  void  in  consequence  of  it. — The  case  of  Ortm 

Srowv         ' 

ff,  V.  Knight  {a)  goes  some  way  in  support  of  our  opinion  ;-— 

^^*B*  in  that  case,  there  were  three  parties  to  the  indentm, 

jt.,  B^  and  C.  \  and  the  memorial  stated  that  it  was  exf^ 

cuted  by  A.  and  C.|  omitting  the  name  of  B.^  in  tlie  pr«» 

sence  of  R.  B.  and  G.  H,  i — ^the  court  held  that,  as  the 

names  of  all  the  persons  who  attested  the  instrument 

were  specified,  the  object  of  the  act  had  been  con^lied 

with,  though  it  did  not  appear  in  whose  presence  B»  eiB* 

cuted  it*     There  is  a  note  of  the  reporters  of  that  case^ 

which  suggests,  '  that  when  the  same  witnesses  attest  sa* 

*  vera!  instruments!  it  is  not  sufficient  to  mention  thdr' 

*  names  as  witnesses  to  one  only;*— <md  in  Fan  Brum 
V.  Isaacs  J  to  which  that  note  refers,  that  objection  waf 
taken;  but,  looking  at  the  judgment  of  the  latter  casc^it 
does  not  appear  that  the  opinion  of  the  court  was  fbond04 
on  that  objection  in  particular ;  for  the  two  objections 
were  taken  together.  We  are  of  opinion,  however,  thatf 
even  if  this  were  a  fatal  objection,  it  would  only  afiect 
this  particular  instrument;  for,  though  the  doctrine  laid 
down  in  the  Duh  ofBoltM^s  case,  and  in  Hart  v.  Ltveka^ 
was,  that  if  one  deed  be  affected,  all  the  rest  are  vitiMedi 
yet,  looking  at  the  words  of  the  act,  we  cannot  think 
that  such  was  the  intention  of  the  legislature,  but  rather 
that  each  deed  should  stand  on  its  own  ground.  The 
<Ufferent  deeds  might  be  entered  into  at  different  tinie% 
and  there  might  be  different  memorials  of  the  different. 
securities;  and  we  think  that  that  security  only^  the  mb» 
morial  of  which  is  bad,  would  be  bad  also.— On  all  three 
grounds,  therefore,  we  think  there  shonki  be 

Judgment  for  the  defendant  (^) 

(a)  3  B.  &  P.  153 ijb)  Vid.  infik  the  case  of  Jacim  v. 

MiUetUown,  in  this  term. 
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LUNN  V.  PATNB.  Tuesday, 

April  25. 

HE  plaintiff  dedared  on  a  bond,  dated  the  23rd  of  j^  a„  action  on 
January,  18 12,  in  the  penaUy  of  «£ 500.  .  The  declaration  ».  ^^^^^  <»"<'»- 

•^  '  r  /  r  .       **o»«d  for  the 

-set  out  the  condition  of  the  bond ; — ^by  which^  after  recit-  payment  of  a  st- 
ing, among  other  things,  that  it  had  been  agreed  between  }J^™ee  tothc^^li- 
<tlie  defendant  and  Elizabethy  his  wife,  to  live  separate,  gor*s  wife,  the 
<«nd  that  the  defendant  had  agreed  to  pay  to  the  said  Eliza^  !^ed  ThS'certain 

•fciT*  the  sum  of  £90  per  annum  during  his  life,  by  four  »»"»9  became  doe 
.        ,  ,  g,      .  and  owing  from 

«qual  and  quarterly  payments,  for  her  separate  support  the  defendant  to 

and  maintenance, — it  was  declared,  amonjr  other  thinM,  fA^p/«w^(^;— 

^     judgment  arrest- 
•tfaat)  if  the  defendant  should  and  did  permit  the  said  tA,  because  the 

Eiizabeth  to  live  separate  from  him,  and  should  pay  and  haTe'^il'^'^^iht 
^alhw  to  the  said  Elizabeth  the  said  sum  of  <£20  yeariy,  by  money  to  be  due 
-four  equal  quarterly  payments,  towards  her  separate  sup-  ^  ^  ^  ^^•^^' 
port  and  maintenance,  then  the  said  obligation  to  be 
•  4roid. — Yet|  that  during  the  life  of  the  said  Elizabeth^  viz. 
on  the  1st  of  October,  18  ll-,  the  sum  of  <£S0  of  the  said 
yearly  sum  of  <£20y  for  six  quarters  of  a  year^  then  elapsed, 
became  du6  and  owing  from  the  defendant  to  the  plaintiff, 
and  still  is  in  arrear,  &c.,  whereby  an  action  hath  accrued, 
&c.*— Yet  the  defendant  hath  not  yet  paid  the  said  sum 
toS  £500  to  the  plaintiff,, but  hath  hitha*to  neglected  and 
tefused,  &c. — The  defendant  pleaded  non  est /actum,  and 
at  the  trial  of  the  cause  at  Westminster,  at  the  sittings  in 
last  Hilary  term,  the  jury  found  a  verdict  for  the  plaintiff 
for  the  arrear  of  the  annuity. 

Mr.  Serjt.  Vaughan  moved,  in  the  same  term,  in  arrest 
of  judgment,  on  the  ground  that  the  breach  was  not  well 
assigned,  in  stating  the  arrears  to  be  due  and  owing  from 
the  defendant  to  the  plaintiff,  instead  of  to  the  defendant's 
wife,  according  to  the  terms  of  the  condition. — A  rule 
nisi  was  accordingly  granted,  and 

Mr.  Serjt.  Lens  now  shewed  cause.    He  contended 


LUNM 
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1815.  ^^^  ^^^  breach  was  described  according  to  the  legal  effect 

of  the  instrument ;  for  though  the  payment  was  ulti- 
mately to  be  to  the  wife,  and  for  her  benefit,  and  though 
Payne.  payment  to  her  would  have  been  a  discharge  of  the 
plaintiff's  demand,  yet  the  unmediate  payment  should 
legally  and  properly  be  to  the  plaintiff,  as  her  trustee. 
The  plaintiff  was  the  only  person  who  could  sue  upon 
the  bond,  and  if  there  had  been  a  payment  to  the  wifie^ 
it  would  have  been,  in  law,  a  payment  to  the  plaintiff; 
this,  therefore,  was  the  correct  description  of  the  legal 
result  and  effect. — The  fallacy  lay  in  supposing  the 
plaintiff  and  the  defendant's  wife  to  be  different  persons 
in  this  transaction : — This  was  not  a  debt  due  and  owing 
to  the  wife  ^  for  the  husband  could  not  make  himself  hb 
wife^s  debtor. — ^The  more  correct  statement,  perhaps, 
would  have  been,  that  no  payment  had  been  made  to  the 
wife,  or  to  the  plaintiff  on  her  account;  but  he  con- 
tended that  the  present  mode  was  preferable  to  saying 
that  the  money  was  due  to  the  wife. 

Mr.  Serjt.  Vaughan^  contrh,  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs. — ^I  cannot  concur  with  my 
brother  Lens,  in  thinking  that  these  arrears  were  due  to 
the  plaintiff.  Nothing  became  due  to  him  but  the  pe- 
nalty of  the  bond,  and  that  only  became  due  hj  thenon^ 
payment  of  the  stipulated  sums  to  the  wife. — ^The  issue 
is,  whether  the  sums,  which  worked  the  forfeiture  of  the 
bond,  became  due  to  the  plaintiff: — ^I  think  they  did  not 

The  rest  of  the  court  concurred. 

Rule  absolute. 
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THISLEWOOD,  qui  tam,  V.  CRACROFT  and  d'aRLET.  Tuesday, 

April  25, 

'his  action  was  brought  on  the  latter  part  of  the  2nd  ^  ^''*^  *'  sued  out 

°  "^  in  a  penal  actron, 

sec  of  Stat.  9  Ann,  c.  14.  {a),  to  recoTer  the  sum  of  (£841,  within  the  time 
and  treble  the  value,  which  had  been  won  by  the  de-  a^i'h?'i«/^' 
fendants  from  the  plaintiff's  brother;  and  was  tried  be-  term  18 id,  but 
fore  Lord  C.  J.  Gihbs,  at  the  sittings  after  last  Hilary  n^!^^JS.^Z7is: 
term,  at  Westminster,  when  two  objections  were  made  s"*  is  of  Hilary 
on  the  part  of  the  defendants. — First,  that  the  action  it  is  objectcd'ihat 
was  not  brought  in  time  -,  as  to  which  it  appeared  that  '**^  action  was 
the  offence  was  committed  on  the  12th  of  March,  1812;  time ;  in  atiswer 

— that  a  writ  was  sued  out  on  the  22nd  of  February,  ^.^^  plaintiff  pro- 

r  duces  rules  for 

1813,  returnable  the  first  retirm  of  Easter  term  follow-  time  to  declare 

ing,  which  was  in  time,  but  which  writ  was  never  re-  ^^"1  A^ic.  term, 
turned; — the  issue  was  of  Hilary  term,  1815 : — ^To  meet  term,  ifei4. — 
this  objection,  the  plaintiff"  put  in  several  rules  for  time  wasllo^^suffil'* 
to  declare,  from  Mie.  term,  54  Geo.  3,  to  Trin.  term,  54  cient  evidence  to 

Gee,  3. — The  second  objection  was,   that  the  answer  of  chiratio'n  with" 
^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^  the  writ,  from 
"  which  the  court 


(a)  The  2nd  sect,  enacts,  *  That  any  person,  who  shall  at  any  that  th   d  T 
»  lime  or  silting,  by  playing  at  cardsj  &c.,  lose  to  any  person  the  sum  ^'      ^  *  ^^'^''*" 
*  or  value  of  10/.,  and  shall  jxiy  the  same,  the  person  so  losing  and  ct  a  •  *^.°^" 


«  to  his  use,  the 

'  defendant's  use 


le  uerenaani  is  maeoica  lo  ine  piamiin,  or  received  _^     i  • 
money  so  lost,  or  converted  the  goods  so  lost  to  the  C'lu"^  gjven 
;  whereby  the  plaintiff's  action  accrued  to  him,   ^  14      o      u'li 
'  according  to  the  form  of  this  statute,  without  setting  forth  the  «{•  j:'**  **  ^^/jj 

*  special  matter:— And  if  the  person  losing  such  money  shall  not,  asaii'st^th'^  1 

*  within  the  baid  time,  sue  and  prosecute  for  the  same  with  effect,   r?n(]Int  f  *  th' 

*  it  shall  be  lawful  for  any  person,  by  such  action  as  aforesaid,  to  sue  ^!   J!* 

*  for  and  recover  the  same,  with  treble  the  value  thereof,  with  costs  ^cr^acti^  *      " 

*  of  suit  against  such  winner  ;  one  moiety  thereof  to  the  use  of  the  .u  /.  ^^'  ®'* 
«  person  suine,  and  the  other  to  the  poor  of  the  parish  where  the  ^c*u^^^I  ^. 
'offence  .hall  be  committed/      '       *^  *^  ?n,  ^K  ^"^ '^*''" 

The  3rd  sect,  enacts,  '  That  for  the  better  discovering  of  the  {^^       money 
'  money  or  other  thing  won,  and  to  be  sued  for  arid  recovered  as         *.^^^.,    6'" 
«  aforesaid,  every  person  liable  to  be  sued  for  the  same  shall  be         '"  evidence. 
<  obliged  and  compellable  to  answer,  upon  oath,  such  bill  or  bills 
'  as  shall  be  preferred  against  him,  for  discovering  tl^  said  money 

*  or  other  thing  so  won.* 
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]  81 5.         ^^^  defendants  to  a  bill  of  discovery, — filed  against  them  in 


Thislewood 


the  Court  of  Chancery^  for  the  purpose  of  procuring  evi* 
V,  dence  in  an  action  which  had  been  brought  against  them 

CftACROFT.     Qjj  jijg  former  part  of  the  2nd  section,  to  recover  the 

money  actually  lost  (a\  and  without  which  bill  there  was 
no  evidence  to  affect  the  defendant  UArlejy — could  sot 
be  read  in  evidence  against  them  in  this  action,  which 
was  an  action  for  the  penalties.*— -The  Chief  Justice  di- 
rected a  verdict  for  the  plaintiff,  for  the  amount  of  the 
money  lost,  and  treble  the  value,  subject  to  the  opinion 
of  the  court  on  the  points  above  stated. 

Mr.  Serjt.  Best^  accordingly,  on  a  former  day  in  diis 
term,  moved  to  set  aside  the  verdict,  and  enter  a  non- 
suit.— ^With  respect  to  XhtfirM  point,  he  relied  on  iXr- 
ris  V.  Woolfbrd{fi)y  where  it  was  held  not  to  be  sufBdent 
to  shew  that  a  writ  was  sued  out  in  time,  without  ako 
proving  that  it  was  returned;  [Lord  C.  J.  Gibbs. — In 
that  case  there  were  two  writs,  and  the  court  will  pr&- 
sume,  where  there  are  two  writs,  that  the  plaintiff  pro- 
ceeded on  the  latter,  unless  he  can  connect  the  two  to- 
gether ;  the  second  being  the  imstitutkn  of  the  cause.]* 
and  Wfstoh  v.  Foumier(c)f  where,  two  writs  having  been 
sued  out,  the  court  held  that,  if  the  second  were  out  of 
time,  the  plaintiff  must  shew  a  return  and  continuance 
of  the  former.— As  to  the  second  objection,  the  Chief 
Justice  said  there  was  nothing  in  it ;  observing  that  the 
offender  might,  after  the  bill  filed,  redeem  himself  fipom 
the  penalties  imposed  by  the  latter  part  of  the  seaion,  by 
paying  back  the  money  actually  won. — A  rule  nisi  was, 
however,  granted  on  both  grounds,  and 

Mr.  Serjt.  Copley  now  shewed  cause. — As  to  the  ^rst 
point,  he  contended  that,  where  a  writ  was  sued  out  and 


(a)  That  case  is  reported  in  1  Jf.  and  5.  5iX).— —  (£)  6  T,  B. 
0*17. U)  14£tf*/,  491. 
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not  returned,  and  the  declaration  was  filed  within  a  year 
s^er  suing  out  the  writ,  that  was  sufiBcient,  without  shew- 
ing that  tlve  writ  had  been  returned  or  served.  In  the 
present  case,  therefore,  the  only  question  was,  whether 
there  were  suf&dent  primi  fode  evidence  of  the  declara- 
tion being  in  time : — Now  the  rule  was,  that  if  the  plain- 
tiff did  not  declare  in  time,  the  cause  was  out  of  com! ; 
iff  therefore,  the  cause  were  not  out  of  court,— and  here 
the  defendant,  by  pleading  to  it,  had  admitted  that  it 
was  not, — that  was  primd  facie  evidence  that  the  declara- 
tion was  in  time.  In  the  cases  which  had  been  cited  by 
the  defendants,  there  were  two  writs,  and  the  court  pre* 

somed  that  the  declaration  was  filed  on  the  seconds— 

• 

Here,  on  the  contrary,  there  was  only  one  writ  which  ap^ 
peared  to  the  court ;  and  as  that  wias  sued  out  in  time, 
the  court  would  presume  that  the  declaration  was  con- 
nected with  it,  and  therefore,  regular,  there  having 
been  no  evidence  offered  to  repel  such  presumption.  He 
then  cited  Hutchinson  v.  Pipir  (a\  where  this  court  held 
that,  in  a  qui  tarn  action,  the  production  of  the  writ 
within  the  time  limited  was  sufficient,  without  con- 
necting the  declaration  with  it  by  any  other  evidence. 

Mr.  Serjt.  Best^  contri,  was  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs. — We  all  think  that  it  lay 
on  the  plaintiff*  to  go  further  in  this  case.  It  is  admitted^ 
on  both  sides,  what  the  rule  is;  and  the  only  question  i% 
as  to  the  evidence  necessary  to  bring  the  case  within  the 
role.  It  is  admitted  that  the  simple  production  of  the 
writ,  though  sued  out  in  time  after  the  commission  of  the 
oflfence,  would  not  be  sufficient,  without  connecting  it 
vrith  the  proceedings  on  the  record  by  evidence : — If  the 
declaration  be  filed  within  the  time  allowed  by  the  rules 
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of  the  court,  they  are,  sufficiently  connected ;  if  notf 
other  evidence,  is  necessary  to  connect  them.  The  two 
courts  differ  with  respect  to  the  evidence  necessary ; — in 
the  court  of  King's  Bencb^  the  placitum  contains  a  memo- 
randum of  the  same  term,  as  that  in  which  the  bill  b  filed ; 
it  appears,  therefore,  on  the  face  of  the  record,  whether 
the  bill  were  filed  within  a  year  after  the  writ  was  sued 
out,  and  if  it  were  not,  it  would  be  necessary  to  shew  that 
the  writ  had  been  returned,  and  that  there  had  been  the 
proper  continuances : — In  this  court,  however,  the  record 
does  not  prove  the  time  of  filing  the  declaration,  for  the 
placitum  is  always  of  the  term  in  which  the  issue  is 
joined.  Here,  therefore,  it  lay  on  the  plaintiff  to 
shew  that  the  declaration  was  filed  within  the  time  pre- 
scribed.-*P^  Curiam^ 

Rule  absolute. 


Saturday, 
April  ^. 
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A.,  on  the  re-       ^^his  action  was  brought  to  recover  the  sum  of  «£36(X), 

commendaUon  of  -    .         -  .  . 

his  agent,  em-      hemg  the  amount  of  duties,  fireight,  premiums  of  insur- 

ve^^ec^s^  from '  ^^»  warehouse  rent,  and  other  charges,  incurred  by  the 
this  country  to  plaintiff  in  introducing  a  quantity  of  cocoa,  the  property 
B*  whhom  the  ^^  ^^^  defendants,  into  Holland  for  sale,  under  the  follow- 
knowledge  of  i4.,  ing  circumstances. — The  defendants,  in  the  year  ld09, 
transact  the  bu-    consigned  the  cocoa  in  question,  from  Buenos  Ajres  to 

•iness,  and  the  their  agents  Messrs.  Hullett  and  Co.  in  Ltmion  $  that 
poods  are  accord-  ^ 

mgly  shipped  by 

C,  and  landed  on  the  continent  by  C's  agents.— ^e/i^  that  there  was  no  .privity  be-. 

tween  A,  and  C,  and  therefore  that  C.  was  not  entitled  to  recover  his  cnarget,  or 

those  of  his  agents,  from  A.^  though  Am  had  not  paid  the  amount  to  JB. 
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species  of  goods  being  tken  at  a  very  low  pricei  Messrs.  1815. 

Hullett  and  Co.  wrote  to  the  defendants,  stating  that 
they  had  received  information  from  Messrs.  Jldebert 
and  Co.  that  the  latter  had  an  opportunity  of  send-  Tomlihbo*. 
ing  a  parcel  of  cocoa  to  the  continent,  provided  they 
C(^ld  receive  it  immediately,  and  that  they  had  rea- 
son to  think  it  would  come  to  a  good  market; 
adding,  that  if  the  defendants  were  disposed  to  ven- 
ture the  goods,  they  would  be  pleased  to  answer  ac- 
cordingly, and  that  Messrs.  Aldebert  and  Co.  were  a  very 
respectable  house,  and,  they '  conceived,  perfectly  safe; 
The  defendants  answered  Messrs/  HulUtt  and  Co*^  by 
saying,  that  if  they,  Messrs.  Hullett  and  Co.^  thought  ita 
prudent  measure  that  the  cocoa  should  be  sent  to  the 
continent  at  that  juncture,  through  the  medium  of  Messrs. 
Aldebert  and  Co.,  they,  the  defendants,  should  readily  con- 
cur in  the  measure ;  observing  that  Messrs.  Aldebert  and 
Co.  were  quite  strangers  to  them,  but  that  they  doubted 
not  their  respectability,  in  consequence  of  what  Messrs.' 
Hullett  and  Co.  had  said  respecting  them ;  and  that  they 
were  willing  to  let  them  be  shipped  in  the  manner  pro- 
posed.— On  the  16th  of  November  following,  Messrs. 
Hullett  and  Co.  wrote  to'the  defendants,  stating  that  the 
cocoa  was  shipped  by  Messrs.  Aldebert  and  Co.  for  Hd^ 
land,  and  that  an  insurance  had  been  effected  on  them;  on 
account  of  the  defendants.— The  fact,  however,  was  that 
Aldebert  and  Co.,  having  no  correspondents  in  Hollandi 
and  the  existence  of  the  continental  system  rendering 
some  management  necessary  in  the  introduction  of  the 
goods,  employed  the  plaintiff,  who  was  connected  with  a 
house  there,  to  undertake  the  management  of  the  trans* 
action  ;  and  the  cocoa  was  accordingly  shipped  to  Holland 
by  the  plaintiff^  and  landed  at  Embden  by  his  immediate 
agents ;  and  was  afterwards  forwarded  by  the  same  means 
to  Vienna,  where  they  remained  unsold  at  the  time  of 
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t81!l.  bringing  this  action.    The  defendants  had  not  psud  AUe- 

hrt  and  Co.  for  the  expenses  incurred  by  the  plaintiff. 
The  cause  was  tried  before  Lord  C.  J.  Gikbty  at  GtdldiidiUj 
ToMLivtoN.     2X,  the  sittings  after  last  Hilary  term,  when  his  lordship 

stated  his  opinion  to  be>  that  there  was  no  privity  be- 
tween the  plaintiff  and  the  defendants,  and  that  therefore 
the  action  could  not  be  sustained.  His  lordship  mention- 
ed a  case  of  Cull  v.  Backhouse y  at  the  sittings  after  Hilary 
1793,  coram  Lord  Kenyon.  ^'  That  was  an  action  for 
woric  and  labour,  and  money  paid ; — ^the  defendants  had 
employed  A,  ^.,  in  Americay  to  purchase  com  for  them 
and  ship  it  to  England; — A.  B,  employed  the  plaintiff  to 
convey  the  corn  from  the  inland  part  of  the  country  to 
the  coa^t,  and  to  pay  certain  dues  payable  upon  it ; — the 
com  was  shipped  and  received  by  the  defendants  \ — A,B* 
became  insolvent,  without  having  discharged  the  plain- 
tiff's demand ; — and  the  defendants  had  not  paid  or  made 
any  allowance  to  A.  B.  on  that  account,  when  they  had 
notice  of  the  plaintiHT^s  demand  : — ^The  action  was  brought 
to  recover  the  amount  of  that  demand,  and  was  resisted 
on  the  ground  that  the  defendants,  having  employed  A. 
B*  only,  were  answerable  to  him  alone,  and  had  nothing 
to  do  with  the  plaintiff,  or  any  other  person  whom  A.  B, 
diight  have  employed  under  him ; — ^the  plaintiff,  on  the 
other  hand,  insisted  that  as  the  defendants  had  had  no* 
tice  of  his  demand,  before  any  payment  made,  he  might 
well  support  this  action.  Lord  Kenyon^  however,  held 
that  A,  B.  being  the  only  person  with  whom  the  defend- 
ants had  contracted,  he  alone  could  sue  them  at  law." — ^Iq 
the  present  case)  a  verdict  was  found  for  the  plaintiff,  on 
the  ground  that  the  goods  were  actually  shipped  by  him ; 
but  subject  to  the  opinion  of  the  court,  whether  the 
plaintiff  were  entitled  to  recover ; — ^the  jury  having  found 
that  there  was  no  actual  privity  between  him  and  the  de- 
fendants. 
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Mr.  Serjt.  Best,  having,  on  a  former  day  in  this  term^ 
obtained  a  rule  nisi  to  set  aside  this  verdict  and  enter  a 
nonsuit, 

The  Solicitor  General  and  Mr.  Serjt.  Lens  now  shewed 
caose  against  it.      The  only  part  that  Aldebert  and  Co^ 
had  taken  in  the  transaction,  was  to  point  out  to  the  de- 
fendants a  person  who,  from  his  connections  on  the  Con- 
tinent, was  able  to  carry  it  into  effect ;  and  when  that  per- 
son was  so  appointed,  he  became  the  immediate  constip 
toted  agent  of  the  defendants  themselves.    The  plaintiff*, 
therefore,  was  not  to  be  considered  as  the  subordinate 
agent  of  Aldebert  and  Co.,  as  in  the  case  of  Cull  v.  Jiack-- 
bouse  I  for  there  A.  B,  was  the  person  employed  to  carry, 
the  whole  transaction  into  eff^ect,  and  the  plaintiff^  was 
only  employed  to  perform  a  part  of  it,  as  the  mere  sub- 
agent  of  A.  B.    So  where  a  person  was  employed  to  ma- 
nufacture any  thing  for  another,  as  in  the  case  of  a  coach- 
maker,  who  employs  the  smith,  the  wheelwright,  &c.|  to 
make  the  component  parts  of  the  whole,  it  could  not  be 
contended  that  there  was  any  privity  between  such  sub- 
ordinate agents  and  the  original  employer ; — here,  on  the 
contrary,  the  plaintiff*  was  the  principal  agent  who  was 
to  transact  the  whole  business,  and  who  alone  was  ipe- 
sponsible  for  the  due  performance  of  it  ^  and  the  persons 
employed    by   him  on   the  continent  would  properly 
enough  be  considered  in  the  same  light  as  the  plaintiff*  in. 
Cull  V.  Backhouse.     Aldebert  and  Co.  would  perhaps  be 
liable  to  the  plaintiff*^  if  the  latter  were  not  paid  by  the 
defendants }  but  that  did  not  decide  the  present  question  ; 
and  ic  was  not  pretended  that  any  payment  had  been 
qaade  by  the  defendants  to  Aldebert  and  Co.     They  con- 
cluded, therefore,  by  insisting  that,  though  there  was  no 
direct  or  immediate  privity  or  communication  between  the 
plaintiff'  and  defendants,  yet  that  there  was  that  substan-^ 
tial  privity  between  them^  which  entitled  the  plaintiff  to 
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iai5.  r^over. — ^The  defendants  were  the  persons  really  and 


beneficially  interested  m  the  transaction,  and  the  plaintiff 

SCHMALING  ,  '  „  ,       ,  .  „  ,         J 

p^  was  the  person  really  and  substantially  employed  to  carry 

ToMLiMsow.     it  into  effect. 

AdjourtuUur. 

On  this  day  the  Chief  Justice  said,  that  the  court  had 
considered  the  case,  and  were  of  opinion,  that  it  was  im^ 
possible  for  the  plaintiff  to  support  this  action  ;  and  that 
therefore  it  was  not  necessary  to  hear  Mr.  Serjt.  Besty  who 
was  to  have  argued  in  support  of  the  rule.— His  lordship 
then  continued  thus : — ^The  truth  is,  that  there  was  no 
privity  between  the  plaintiff  and  the  defendants.  The 
plaintiff  never  presented  himself  to  the  notice  of  the  de- 
fendants, except  by  bringing  this  action;  and  besides, 
there  was  nothing  in  the  transaction,  from  which  they 
could  conjecture  that  the  plaintiff  was  the  person  who  was 
to  conduct  the  business,  nor  was  there  any  thing  to  justify 
Aldebert  and  Co.  in  employing  the  plaintiff.  It  is  tme,  the 
defendants  must  have  known  that  Aldebert  and  Co.  em- 
ployed their  sub-agents,  and  had  persons  at  the  different 
places  to  which  the  goods  were  sent,  for  the  purpose  of 
receiving  them ; — but  there  was  nobody,  in  the  eye  of  the 
defendants,  who  could  stand  in  the  place  of  Aldebert  and 
Co.  The  fact  was,  that  the  defendants  employed  Aldebert 
and  Co.,  because  that  house  was  recommended  to  them 
by  their  own  agents,  and  they  confided  in  them  alone; 
the  action,  therefore,  cannot  be  supported  against  them 
by  the  plaintiff,  who  was  not  confided  in  by  them,  and  who 
was  employed  by  Aldebert  and  Co.  only, — Per  Curiam^ 

Rule  absolute  to  enter  a  nonsuit.* 
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WEAVER  V.  SESSIONS.  "^^"^ 

Monday,  May  I. 

This  was  an  action  of  covenant,  and  the  plaintiff  declar-  Si^P'^^J^^^^^^ 
ed,  that  by  an  indenture,  made  between  the  plaintiff  of  houftc  to  the  de- 
the  one  part,  and  the  'defendant  of  the  other  part,  the  defcndaoTto take 
plaintiff,  for  the  considerations ,  therein  mentioned^  de*-  all  his  mah  of  the 
mised  to  the  defendant  a  public-house  and  premises,  for  a  plaintiff/ upon 

term  of  years  still  unexpired,  at  a  certain  rent  therein  c^^^y  reasonable 

.         A     1     ,        .  r      ,  ,      »       ••      request,  to  dc- 

mentioned : — And  the  defendant  covenanted,  that  he  ijver  eood  malt, 

should  and  would,  from  time  to  time,  and  at  all  times  an«Jybcdi'lnot, 

'the  defendant  to 
during  the  continuance  of  that  demise,  buy  and  purchase   be  at  liberty  to 

of  the  plaintiff  aU  the  malt  which  he  should  brew  into  ale  oufe^^fL* 

or  beer,  or  otherwise  use  and  consume  in  the  said  mes-  that  the  defend- 

suage : — And  the  plaintiff  covenanted  that  he  should  and  J^^Jfnial?*^ot 

would,  upon  every  reasonable  request  of  the  defendant,  bought  of  tha 

deliver  to  him  a  sufficient  quantity  of  good,  well-dried,  wUhout'iMuir- 

marketable  malt,  for  the  use  of  the  defendant  in  the  said  >ng  the  plaintiff 

1  •  1  i_       -r    u        1  •   .-nr  to  deliver  such.-— 

messuage,  at  a  market  price ;  but  that  iz  the  plamtm  piea,  that 

should  neglect  or  refuse  so  to  do,  the  defendant  should  die'plaintiffhad 

°  '  delivered  bad 

.  and  might  purchase  the  same  of  any  other  person : — ^And  malt  to  the  de- 

the  plaintiff  averred  that  the  defendant  did  not  nor  would  [hc^ror**^ 

purchase  and  buy  of  him  all  the  malt  which  he  brewed  bought  malt  of 

into  ale  and  beer,  and  otherwise  used  and  consumed  in  ^y^^^  theplea  was 

the  said  messuage,  but  wholly  refused  and  neglected  so  to  bad ; — for  as  one 

do ;  and  although  the  plaintiff,  at  the  several  times  here-  plaintiff  would 

inafter  mentioned,  was  ready  and  willing,  upon  every  not  operate  aa  a 

-  -  J    .  !»•  .         toul  suspension 

reasonable  request  of  the  defendant,'  to  dehver  a  sufficient  of  the  covenant, 

quantity  of  good,  well-dried,  marketable  malt,  for  the  use  ^houW^^^^^^ 
•  of  the  defendant  in  the  said  messuage,  of  which  the  de-  leged  a  request  to 
fendant  had  notice:— Yet  the  defendant,  heretofore,  vfa.  ^Stl^'^fthlt 
on  the  1st  of  October,  1813,  and  on  divers  other  days,  &c«,  be  had  purchated 
>  brewed  in(o  ale  and  beer,  yid  otherwise  used  and  con-  others,  on  the 

plaintiffs  (ailore 
to  do  so. 
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sumed  in  the  said  messuage,  divers  large  quantities  of  malti 
not  bought  or  purchased  of  the  plaintiff^  and  without 
requiring    the    plaintiff  to  deliver  such    malt    to    the 
defendant.    To  this  declaration,  the  defendant,  toge- 
ther with  other  pleas,  .pleaded   that  though   true  it 
was,  that  the  defendant  did  not  nor  would  purchase 
and  buy  of  the  plaintiff  all  the  malt  which  he  brewed  into 
ale  and  beer,  and  otherwise  used  and  consumed  in  the  said 
messuage ;  yet  that  the  plaintiff,  for  a  long  time  after  the 
making  of  the  said  indenture,  did  neglect  and  refuse  to 
deliver  to  the  defendant  a  sufficient  quantity  of  good, 
well-dried,  marketable  malt,  but  on  the  contrary,  deliver- 
ed to  the  defendant  divers  large  quantities  of  bad,  ill-dried, 
immarketable  malt,  to  be  brewed  into  ale  and  beer,  &c. ; 
by  reason  whereof  the  said  ale  and  beer  became  and  was 
so  bad  and  unsaleable,  that  the  defendant  was  in  great 
danger  of  losing  the  custom  of  many  persons  who  used  to 
resort  to  his  house.     And  thereupon,  the  defendant,'  in 
order  that  he  might  brew  a  sufficient  quantity  of  good, 
strong,  and  saleable  ale,  for  the  supply  of  his  customers, 
did  on  the  said  day  and  year,  and  on  divers  other  days,  as 
is  in  the  said  declaration  mentioned,  buy  and  purchase 
divers  large  quantities  of  malt  of  other  persons,  and  did 
use  and  consume  the  same  in  the  said  dwelling-house. — 
To  this  plea  the  plaintiff  demurred,  assigning  for  causes, 
that  it  was  not  stated  or  alleged  by  the  said  plea,  that 
at   the  several  times,  in   the   assignment  of  the  said 
breach  of  covenant  mentioned,  the  plaintiff  had  eithte 
neglected  or  refused,  or  was  unwilling  or  unable  to  de- 
liver to  the  defendant,  upon  his  reasonable  request,  a  suf- 
ficient quantity  of  good,  well-dried,  marketable  malt,  for 
the  use  of  the  defendant  in  the  said  messuage,  at  a  market 
price;— or  that  the  defendant  had,  at  those  times, or 
either  of  them,  requested  a  delivery  of  such  malt.    The 
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defendant  joined  in  demurrer,  and  on  thit  day  the  case 
came  on  for  argument. 

Mr.  Serjt.  Lensyin  support  of  the  demurrer,  observed 
that  the  questioA  was,  whether  the  defendant  were  dis- 
charged ifi  all  instances,  and  on  all  occasions,  from  observing 
the  covenant  into  which'  he  had  entered,  merely  because 
on  one  occasion  he  had  been  supplied  with  goods,  which 
did  not  correspond  in  quality  with  those  which  the  plain- 
tiff* had  agreed  to  supply  him  with.  The  plaintiff*  would 
have  to  contend,  that  there  having  been  one  failure  on  the 
part  of  the  plaintiff*,  the  defendant  was  altogether  dis- 
charged, without  giving  the  plaintiff*  an  opportunity  of 
taking  back  and  changing  the  goods  complained  of;  for 
the  plea  did  not  state  that  the  defendant  had  only  sup- 
plied the  deficiency  in  that  particular  instance; — this 
however,  he  contended,  was  contrary  to  the  plain  mean- 
ing of  the  contract.  He  was  here  stopped  by  the  court, 
who  called  upon  the  defendant's  counsel  to  support  his 
plea. 

Mr.  Serjt.  Copley,  accordingly,  contended  that  if  the 
whole  of  this  plea  were  taken  together,  the  allegations 
contained  in  it  would  be  found  to  be  sufficient ;  and  the 
plaintiff*,  therefore,  instead  of  demurring,  should  have  re- 
plied that  the  defendant  had  purchased  more  malt  than 
was  sufficient  to  supply  the  deficiency.  The  objection 
was,  that  there  had  been  no  request  made  to  the  plaintiff* 
to  supply  the  defendant  with  good  malt,  at  the  time 
when  the  liatter  purchased  it  of  other  persons  ;  it  was  to 
be  presumed,  however,  that  the  bad  malt  was  delivered 
on  request,  and  he  contended  that  that  request  was  suffi- 
cient, and  that  it  was  not  incumbent  on  the  defendant  to 
give  notice  to  the  plaintiff^,  that  he  had  delivered  goods  of 
a  bad  quality ;  the  responsibility  lay  on  the  plaintifiT  to 
send  good  malt,  and  it  was  after  his  neglect  to  furnish 
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1815.  such,  that  the  defendant  had  purchased  it  of  other  per- 

Weavbr        sons.     He  cited  Holcombe  v.  Hewson{a),  and  Ccopir  y. 
V.  Twilnll(b\  as  going  the  whole  length  of  shewing  that  the 

defendant  was  discharged  altogether  from  his  covenanti 
by  a  failure  on  the  part  of  the  plaintiff  to  supply  him  with 
good  malt ; — but  perhaps,  he  said,  the  principle  might  be 
qualified,  by  supposing  that  on  the  plaintiff's  de£iult,  the 
covenant  was  suspended,  and  that  the  defendant  had  a  right 
to  purchase  his  malt  elsewhere,  until  the  plaintiff  had  de- 
termined such  suspension  of  the  covenant,  by  tendering 
goods  of  a  proper  quality.  If,  however,  he  could  not  be 
'  allowed  to  go  that  length,  still  he  contended  that  the  plei, 
as  it  stood,  was  suffiaent,  and  that  the  plaintiff  should 
therefore  have  replied  to  it. 

Lord  Chief  Justice  Gibbs. — The  defendant  has  {rfaced 
himself  in  a  situation  of  great  disadvantage,  but  he  has 
placed  himself  in  it  by  his  own  act ;  he  has  entered  into 
this  covenant,  because  hb  landlord  probably  would  not 
have  received  him  on  any  other  terms,  and  he  has  guard- 
ed himself  in  the  way  which  appeared  best  to  him  ;  and 
we  can  only  look  to  the  covenants,  into  which  the  parda 
have  chosen  to  enter,  as  they  stand.  '  Now  in  what  way 
has  he  secured  himself  ? — He  has  first  his  action  of  co- 
venant against  the  plaintiff,  if  the  latter  should  deliver 
him  bad  malt ; — and  secondly^  he  is  at  liberty  to  resort 
'  elsewhere,  on  certain  occasions  ;  but  only  to  satisfy  the 
orders  which  may  have  been  ill  supplied  by  the  plaintiff. 
The  plaintiff  complains  that  the  defendant  has  consumed 
one  thousand  bushels  of  malt,  not  bought  of  the  plaintiff, 
and  without  requiring  the  plaintiff  to  deliver  such  malt 
to  him;^ — to  this,  the  defendant  has  pleaded^  that  the 


(a)  2'Camp.'391.— — (Z')  3  Camp.  286.  (a). 
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plaintiff  neglected  for  a  long  time  to  deliver  to  him  a  suf-  1815. 

ficient  quantity  of  good  malt, — without  stating  any'Jparticu-        w^^^ 
lar  request.  Now  it  appears  to  me,  that  these  general  alle-  v. 

gations  do  not  sufficiently  connect  the  malt,  purchased  by 
the  defendant,  with  the  orders  improperly  complied  with, 
so  as  to  excuse  the  defendant  for  buying  of  other  persons. 
He  should  have  stated  that  he  required  the  plaintiff  to 
send  him  malt,  that  the  plaintiff  did  so,  but  that  it  turned 
out  bad,  and  that  to  supply  the  deficiency,  he  had  pur- 
chased the  malt  in  question  ;  otherwise,  if  we  give  this  a 
larger  construction,  we  shall  decide  that  one  failure,  on 
the  part  of  the  plaintiff,  would  let  in  the  defendant  to 
break  the  covenant  altogether.  And  I  cannot  agree,  that 
the  effect  of  such  failure  would  not  be  confined  to  that 
j>articular  instance,  or  that  it  would  suspend  the  co- 
venant, until  the  defendant  received  an  intimation  from 
the  plaintiff,  that  he  would  supply  him  better.  I  see  no 
ground  for  such  a  construe tioh,  nor  any  reason  for  giving 
the  covenant  so  wide  an  effect ; — and  I  am  therefore  of 
opinion,  that  the  plea  cannot  be  supported. 

Mr.  Justice  Heath. — I  am  of  the  same  opinion.  This 
was  a  very  improvident  covenant,  but  as  the  defendant 
has  thought  proper  to  enter  into  it,  he  must  abide  by  it. 

Mr.  Justice  Chambre. — Even  as  the  covenant,  is 
framed,  I  cannot  see  how  there  can  be  any  failure  of  jus- 
tice in  this  case.  If  the  malt  were  bad,  the  defendant 
might  apply  elsewhere ;  but  he  must  entitle  himself  so  to 
do,  by  averring  that  he  had  requested  the  plaintiff  to  send 
him  malt  on  the  particular  occasions,  when  he  was  oblig- 
ed to  procure  it  elsewhere.  There  is  nothing  to  be  found 
in  this  plea,  which  entirely  discharges  the  defendant  from 

his  covenant* 

Mr.  Justice  Dallas. — ^The  only  question  in  this  case 
is,  what  covenant  the  parties  have  entered  into.    No 
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doubt  but  they  might  have  covenanted,  that  on  a  single 
failure,  the  covenant  should  be  at  an  end ;  that,  however, 
they  have  not  done,  and  the  only  question  that  remains, 
therefore,  is,  whether  a  single  instance  of  failure,  on  tbe 
part  of  the  plaintiff,  would  put  an  end  to  the  covenant  as 
it  stands ;  I  think  it  would  not,  but  that  the  defendant's 
remedy  was  on  the  particular  breach. 

Judgment  for  the  plainti£ 


Tuesday, 
Mays. 

Where  the  de- 
fendant pays 
money  into 
court,  and  the 
plaiiuifFproceedfl, 
nnd  suffers  the 
defendant  to  sign 
judgment  of 
nonpros  aeainst 
him,  he  shall  not 
aftefwards  he  en- 
titled to  his  costs, 
up  to  the  time  of 
paying  the 
money  into 
court. 


POSTLE  V.  BECKINGTON. 

The  Solicitor-Gmiral  moved,  on  the  part  of  the  defendant 
in ,  this  action,  that  the  prothonotary  might  review  his 
taxation  of  costs.  The  case  came  before  the  court  on 
facts,  which  were  agreed  upon  by  both  parties,  and  which 
were  as  follows. — ^This  was  an  action  for  goods  sold  and 
delivered  ;  the  defendant  paid  ^18  into  court,  the  cause 
went  on,  and  was  set  down  for  trial  at  the  sittings  after 
last  Michaelmas  term,  but  the  plaintiff  withdrew  his  re- 
cord ;  in  Hilary  term,  the  defendant  ruled  the  plaintiff  to 
enter  his  issue,  in  default  of  which  he  signed  judgment  of 
nonpros  i — after  this  judgment  was  signed,  the  plaintiff 
taxed  his  costs  up  to  the  time  when  the  money  was  paid 
into  court,  and  contended  that  he  was  entitled  to  set  them 
off  against  the  defendant's  costs  of  the  judgment ;— the 
prothonotary  allowed  the  costs,  and  taxed  them  at 
£\0  9s.  lOJ.,  subject  to  the  opinion  of  the  court,  whe- 
ther, if  the  plaintiff  neglected  to  take  out  the  money 
which  had  been  paid  into  court,  and  sufiered  the  defend- 
ant to  sign  judgment  of  mnprosy  he  were  entitled  to  the 
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cotts  incurred  before  the  money  had  been  paid  in. — ^The  i815. 

SolickoT'General  cited  Crosby  v.  Olorensbaw  (a),  where  the         t^""^ 
court  of  Kin^s  Bench  held  that^  where  the  defendant  had  «. 

paid  money  into  courts  and  had  afterwards  obtained  judg-  Beokihgtoit. 
ment  as  in  case  of  a  nonsuit^  the  plaintiff  could  not  after- 
wards  claim  his  costs  up  to  the  time  of  paying  the  money 
into  court ;— and  Lord  Ellenhrougb  said  he  was  inclined 
ito- think  <  that  a  judgment  as  in  case  of  nonsuit  was  the 
'  same  in  all  its  consequences,  as  if  the  plaintiff  had  pro- 
<  ceeded  to  trial,  and  the  defendant  had  obtained  judg-  ^ 
*  ment  upon  nonsuit  or  verdict/ — If  there  were  to  be 
any  distinction  bet  wen  judgment  of  nonpros^  and  judgment 
of  nonsuit,  the  plaintiff,  by  refusing  to  enter  his  issue,  and 
suffering  the  defendant  to  enter  up  judgment  of  nonpros^ 
would  retain  all  the  advantages  which  he  would  have 
had,  if  he  had  taken  the  money  out  of  court,  and  taxed 
his  costs,  in  the  first  instance.  The  principle,  he  said,  was 
the  same  in  all  cases ; — that  if  the  plaintiff,  instead  of 
.taking  the  money  out  of  court,  and  taxing  his  costs  up  to. 
the  time  when  it  was  paid  in,  suffered  the  cause  to  pro- 
ceed and  be  determined  in  any  way,  the  case  was  the 
same  as  if  he  had  gone  to  trial. 

Mr.  Serjt.  Bosanquet  shewed  cause  in  the  first  instance^ 
and  said  that  the  general  rule,  established  by  a  variety 
of  cases,  was,  that  unless  the  plaintiff  actually  proceeded 
to  trial,  he  was  entitled  to  his  costs  tip  to  the  time  of  pav- 
ing in  the  money,  even  though  he  should  have  put  hinv* 
self  into  such  a  situation,  as  to  entitle  the  defendant  to 
judgment  as  in  case  of  a  nonsuit ;  and  to  this  extent,  the 
practice  in  both  courts  was  conformable  to  each  other  {b). 
There  was  some  difference,  however,  between  the  prac- 


(«)  8  AT.  and  5.  335.— —(2r)  Seymour  v.  Bridge,  8  J.  R,  408. 
BarnestiSO;  29Zi  284;  287. 
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1816.  tice  of  the  two  courts  j — for  in  this  court,  where  there  ww 

p*"^^  a  rule  to  consolidate  policy  causes,  and  the  defendant 

V*  succeeded  in  the  cause  tried«  the  plaintiff  was  entitled  to 

the  entire  costs  of  the  short  causes,  up  to  the  time  of 
paying  the  money  into  court  (a) : — ^In  the  King^s  Bendfi 
the  rule  was  that  he  should  lose  his  costs  on  the  short 
causes,  as  well  as  on  that  on  which  he  actually  went  to 
trial.  The  case  of  Crosby  v.  Ohrenshaw^  he  said,  pro- 
ceeded on  the  statute  14  Geo.  2.  c.  \l»{b\  which  Lofd 
E/lenhrough  seemed  to  consider  as  giving  the  defendant 
all  the  benefit  which  he  would  have  had,  if  the  cause  had 
gone  to  trial,  and  he  had  succeeded  upon  it ;  that,  bow- 
ever,  he  contended,  was  giving  the  act  too  extended  a 
construction. 

The  Solicitor-Gemrali  in  reply,  observed  that  the  ground 
on  which  plaintifis  had  been  permitted  to  tax  these 
costs  at  any  time  before  trial  was,  that  the  cause  was  st31 
in  progress,  and  the  courts  had  indulged  parties,  who  tfani 
shewed  their  intention  to  proceed  no  further,  by  aUowiif 
them  to  do  that,  which  they  were  entitled  to  do  in  die 
first  instance,  at  an  ulterior  stage  of  the  cause  ;  always, 
however,  pending  the  cause : — Here,  on  the  contrary,  the 
cause  was  completely  at  an  end. 

Lord  Chief  Justice  Gibbs. — ^The  plaintifiF  can  produce 
no  case  to  shew  that  he  is  entitled  to  his  costs  up  to  the 
time  when  the  money  was  paid  into  court,  unless  he 
chimed  them  before  judgment  was  signed  against  him; 

(a)  Twemlow  v.  Brock,  2  Taun.  36l. 

{b)  That  statute^  which  gives  the  defendant  the  like  judgment  as 
in  case  of  nonsuit,  on  failure  by  the  plaintiff  to  carry  his  issae  on  to 
trial,  provides  (sect.  8.)  '  that  ail  judgments  given  by  virtue  of  tins 
'  act  snail  be  of  like  force  and  effect  as  judgments  U|x>n  nonsuit, 
'  and  of  no  other  force  or  effect.* — By  sect.  3.  it  is  provided  '.  that 
'  the  defendant  shall,  upon  such  judgment,  be  awarded  his  costs  in 
*  any  action  or  suit,  where  he  would,  upon  noDtoit,  be  entitled  to 
'  the  same,  and  in  no  other  whatsoever. 
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it  is,  therefore,  incumbent  upon  him  to  lay  before  us  the 
principle  on  which  it  can  be  so  decided..  Now  it  is 
settled,  that  if  the  defendant  obtain  a  verdict,  or  if  the 
plaintiff  be  nonsuited,  the  latter  cannot  afterwards  claim 
these  costs ;  on  the  principle  that  where  a  cause  has  been 
brought  to  a  final  conclusion  against  the  plaintiff,  he 
having  proceeded  and  put  it  upon  its  ulterior  merits,  he 
los^  the  advantage  which  he  would  have  had,  if  he  had 
taken  the  money  out  of  court  in  the  first  instance.  It  has 
also  been  decided  by  the  late  case  in  the  King's  Bench,  that 
where  there  has  been  judgment  as  in  case  of  nonsuit, 
the  plaintiff  cannot  subsequently  tax  these  costs.  It  is 
hardly  contended,  on  the  part  of  the  plaintiff,  that  there 
is  any  substantial  difference  between  judgment  of  nonsuit, 
and  that  of /r^/i/r^i ; — ^his  argument  went  rather  to  impeach 
that  case.  Now,  if  we  saw  any  reason  in  a  recent  case> 
particularly  on  a  question  of  practice,  to  think  there  was 
any  error  in  it,  we  should  not  follow  such  case.  But  we 
think  that  the  same  principle  which  precludes  the  plain- 
tiff from  recovering  his  costs  after  nonsuit,  or  verdict 
against  him  at  the  trial,  should  also  preclude  him  in  cases 
where  he  loses  this  benefit  by  his  own  neglect,  and  suffers 
the  defendant  to  get  judgment.  As  far,  therefore,  as 
such  a  question  can  be  subject  to  the  rules  of  reason  and 
analogy,  I  think  the  plaintiff  is  not  entitled  to  his  costs. 
The  rest  of  the  court  (a)  concurred. 

Rule  absolute  for  the  prothonotary  to  re- 
view his  taxation. 


1815. 


POSTLB 
V. 

Beckingtov. 


(a)  Mr.  Justice  Heath  was  on  this  day,  and  for  the  rest  of  the 
term,  prevented  by  indisposition  from  attending  the  court. 
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Tuesday,  HAGBDON  V.  LAING. 

May  2. 

m»  to  auc^f  This  action,  as  appeared  by  the  particular  of  the  plain- 
one  of  the  condi.  tiff's  demand,    was  brought   to   recover   the    sum    of 

ins  thai  the  "  •^^  ^^'  ^^'  ^*^^  interest,  being  the  loss  which  arose  10 
goods  should  be  the  plaintiff  upon  a  resale  of  about  ten  tons  of  damaged 
buyer's  expense,    hemp,  purchased  by  the  defendant  at  a  public  sale,  on  the 

within  fourteen  gQ^^^  ^[  September^  1814.  The  first  count  of  the  declara- 
days ;  in  default     *  ^  '  ^ 

of  which,  the  de-  tion  was  founded  on  the  bought  note  hereinafter  set  forth; 

S^*lhe«)IdMo"  ^"*  ^5  that  count  included  two  different  quantities  of 

be  resold,  and  the  hemp,  one  of  which  did  not  belong  to  the  plaintiff,  be 

goorl  by  the  pur-  ^^^^  obliged  to  resort  to  the  second  count,  which  stated 

chaserjuiheauc.  ^hzt  the  plaintiff,  on  the  20th  of  September^  1814,  put  op 

the  goods,  and  a  to  sa)e,  by  public  auction,  seven  lots  of  damaged  htmff 

^ughi  note  is  ^^^  ^^^  j^^  ^f  damaged  hemp,  subject  to  the  fbllowiif 

with  this  clause ;  conditions  : — 1st,  That  the  higheist  bidder  should  be  the 
«  ceiving  and'de-  ^1^^^  ^^  should  pay  a  deposit  of  jf  20  per  cent  \ — 2dl]^ 

Mivery/— ^f/A  The  lots  to  be  taken  with  all  fciults,  and  cleared  mmM  ^ 
that  the  meaning     ,,,  ..i/.  ««^«>j 

of  the  two  con-     ^^  buyers  expense^  tn  14  days  from  the  day  efthe  saie^  and 

tracts  (the  con-     ^he  remainder  of  the  purchase  money  to  be  paid  on  or 

anions  of  sale,  *  '  * 

and  the  bought     before  the  delivery  of  the  goods ; — Sdly,  If  any  of  tibe 

thc^^4^davt  lots  should  remain  uncleared  after  the  time  limited,  the 

should  be  allow-  deposit  to  be  forfeited,  the  lots  resold,  and  the  lossj  and  all 
chaser  on^;"and  o^her  charges,  to  be  made  good  by  the  purchaser  at  die; 

that  the  vendor  present  sale.  The  declaration  then  stated,  that  the  de- 
should  have  been  t  .  .  .  ,  *•  i  #.  />  . 
always  ready  to      lendant  became  tlie  purchaser  for  the  sum  of  X  600,  and 

^u^'^t^''^™''''     that  although  the  plaintiff,  during  all  the  14  days,  was 
Semh,    That     ready  and  willing  to  deliver  the  said  hemp  to  the  defends 

a  contract*  ^°^*  "P^°  ^**  Paying  for  the  same  ;  yet  the  defendant,  n<^ 

to  entitle  A,  to      regarding  the  said  conditions  of  sale,  nor  his  undertakiiif» 

recover  on  the        o         j«j  ii        -i.  «  « 

count  for  goods     ^^'  ^*^  "ot,  nor  would,  withm   14  days,  dear  away 

^^/X"*"^*'  ^1'' ,  *^®  ^^*^  ^^^^>  ^^  P^y  ^°  *^  plaintiff  the  said  purdvtte 
that  he  was  not     money  \  and  thereupon  the  plaintiff,  after  the  said  14 

Eg^Solft^  ^*y^'  *ffwn  exposed  the  said  goods  to  public  auction,  and 
goods. 
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they  were  resold  at  a  loss  of  jf  100.    The  declaration 
also  contained  the  common  counts  for  goods  bargained 
and  soldy  and  the  money  counts.     The  cause  was  tried  at 
the  sittings  after  last  Hilary  term,  at  Guildhall^  before 
Xord  Chief  Justice  Gibbsy  when  it  appeared  that  the  de- 
fendant had  demanded  the  goods  on  the  day  after  the 
sale,  but  that  the  plaintiff  was  unable  to  deliver  them,  in 
consequence  of  his  not  having  made  his  post-entry  at  the 
custom-house ;  on  which  the  defendant  objected^  that  by 
the  conditions  of  sale,  the  plaintiff  was  bound  to  deliver 
the  goods  at  any  time.     To  this  it  was  answered -by  the 
phintiff  that  though,  according  to  the  conditions  of  sale, 
it  might  be  incumbent  on  him  to  have  the  goods  ready 
for  delivery  immediately  after  the  sale  \  yet,  that  it  Wis 
competent  to  the  parties  to  vary  the  terms  of  those  con- 
ditions by  any  subsequent  contract ;  and  that  they  had 
been  varied  by  the  terms  of  the  bought  note,  which  was 
as  follows.     '  Bought  at  Mr.  Roscow's  public  sale,  ibis 

*  day,  for  Mr.  J.  Laing,  lot  6]^  about  eleven  tons  of  da- 
^  maged  hemp,  at  £45  i  5s.  per  ton,  and  lots  28  and  29, 

*  about  three  tons  do.,  at  <£45  per  ton.  To  be  paid  fpr 
'  in  money,  allowing  S^  per  itent,  discount,  and  14  days 
^for  receiving  and  delivery. — London,  30th  of  September^ 

*  1814.'  This  note,  the  plaintiff  contended,  gave  him  1 4 
days  for  delivery,  as  well  as  to  the  defendant  for  receiv- 
ing the  goods ; — but  he  insisted  that,  at  all  events,  he  was 
entitled  to  recover  on  the  count  for  goods  bargained  and 
sold..    To  the  latter  argument,  the  defendant  replied, 

farst,  that  the  plaintiff  could  not  give  the  bought  note  in 
evidence  on  the  second  count,  because  that  count  was 
founded  on  the  conditions  of  sale  only  ;-^and  secondly^ 
that  a  count  for  goods  sold  could  not  be  suj^rted  after 
a  resale  of  the  goods,  and  also  that  it  would  be  a  varianiice 
from  his  particular  of  demand,  above  8tated.«^The  Chief 
Justice  observed,  that  on  the  face  of  the  conditions  of  sale. 
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there  appeared  to  be  no  impediment  to  an  immediate  de^ 
livery,  and  that  it  must  therefore  be  taken  that  the  pur- 
chaser was  entitled  to  call  for  a  delivery  at  any  time  with- 
in the  14  days ;  and  that,  as  the  plaintiff  had  £uled  to 
comply  with  that  demand,  the  contract  had  been  violated 
by  the  plaintiff  himself.    With  respect  to  the  bou^ 
note,  his  lordship  observed  that  it  was  a  question  of  con- 
struction, whether  that  instrument,  which  varied,  as  k 
was  competent  for  the  parties  to  do,  from  the  conditioni 
iof  sale,  and  which  was  the  final  contract  between  the 
parties,  allowed  the  plaintiff  14  days  for  delivery.— ilii 
Jordship  directed  a  verdict  for  the  plaintiff,  subject  to  the 
•  opinion  of  the  court,  whether  the  bought  note  made  anj 
difference  in  the  construction  of  the  conditions  of  sale; 
and  also,  whether  the  plaintiff  were  entitled  to  recover  on 
the  count  for  goods  bargained  and  sold* 

Mr.  Serjt.  But  having,  accordingly,  on  a  former  day, 
obtained  a  rule  tfisi  to  set  aside  this  verdict  and  enter  a 
nonsuit. 

The  Solicitor^General  now  shewed  cause  against  it. 
He  would  not  attempt  to  contend,  that  the  bought  note 
was  applicable  to  the  second  count,  but  he  insisted  that  it 
would  entitle  the  plaintiff  to  recover  on  the  count  for 
goods  bargained  and  sold;  for  if  that  count  could  te 
maintained  at  all,  it  might  be  founded  on  any  contract, 
which  should  be  considered  as  the  ultimately  binding 
contract.  [Lord  Chief  Justice  Gibbs. — Tou  had  better 
first  prove,  that  you  can  go  upon  that  count  at  all.]  He 
admitted,  that  if  the  plaintiff  had  sold  the  goods,  befbie 
the  contract  had  .been  completely  rejected  by  the  pnr^ 
chaser,  the  action  could  not  have  been  maintained  ftr 
goods  bargained  and  sold  ;  but  he  contended,  that  it  was 
not  less  a  contract  for  gbods  bargained  and  sold,  because, 
after  such  rejection  on  the  part  of  the  buyer,  the  vendor 
,  had  resold  them ;  though  that  circumstance  might  make 
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Considerable  difference  as  to  the  sum  to  be  rdcoTerec). 
JHe  then  cited  Mertens  v.  Adcock  (/?),  which  was  an  ac- 
tion on  the  case  for  not  taking  away  goods  sold  by  auc-^- 
tion,  and  for  the  loss  on  the'resaleof  them- — Lord  EUen- 
-iorough  held,  that  the  plaintiff  was  entitled  to  recover  on 
the  count  for  goods  bargained  and  sold,  though  he  wai 
not  in  a  condition  to  deliver  them  ;  and  that  when  he  had 
«o  recovered,  he  would  he  liable  to  an  action  of  trover  by 
the  defendant  for  them ;  for  that,  as  soon  as  the  lot  wai 
knocked  down  to  the  defendant,  he  became  the  buyerjl 
and  the  goods  were  goods  bargained  and  sold. — ^The  80*^ 
Ucit^r-General  then  contended,  that  the  vendor  would  havt 
an'equal  right  to  resell  on  the  purchaser's  default,  thougli 
it  had  not  been  specially  introduced  in  the  conditions  of 
sale ;  or,  otherwise,  he  would  be  obliged  to  keep  them 
for  ever ;  but  such  right  would  not  interfere  with  his  re^^ 
medy  over  against  the  purchaser,  except  as  to  the  quan« 
turn  of  damages.    Then,  as  to  the  particular  of  the  plain-* 
tiff's  demand,  he  contended,  that  it  afforded  no  objection 
to  his  recovering  as  for  goods  bargained  and  sold.     Th« 
intent  of  the  particular  was  not,  he  said,  to  specify  th^ 
count  on  which  the  plaintiff  intended  to  rely ;  for  then 
the  particular  must  be  as  special  as  the  declaration  itself  | 
but  only  to  point  out  the  object  sought  to  be  recovered 
by  the  action; — 'provided,  as  in  the  present  case,  the 
declaration  contained  but  one  distinct  cause  of  action. 
Supposing,  then,  the  plaintiff  to  be  entitled  to  recover  onr 
this'  count,  the  only  remaining  question  was,  as  to  the 
construction  of  the  bought  note  ;  and  whether  It  did  not 
give  14  days  to  each  party.     He  contended  that  it  did, 
and  that  the  vendor  was  not  bound  to  have  the  goods^ 
ready  on  any  occasion,  when  the  purchaser  chose  to  ap« 
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ply  for  them.  He  observed^  that  this  was  not  a  cibe  of 
absolute  refusal  to  deliver  the  goods,  whichy  he  admittedj 
would  have  repudiated  the  contract. 

Mr.  Serjt.  Best,  contri^  was  stopped  by  the  court. 

I^rd  Chief  Justice  Gipes. — ^The  main  question  in  thii 
case  is  on  the  construction  of  the  contract,  which  is  to  be 
collected  from  the  two  documents.  We  think  that>  tak* 
ing  them  together,  the  intention  of  theparties  was^  not  that 
the  vendor  should  have  till  the  last  moment  to  deliver 
them,  but  that  the  purchaser  should  have  the  14  days  to 
take  them  away;— that  the  vendor  should  be  ready  at 
all  times,  but  that  the  purchaser  should  have  this  time  al^ 
lowed  him,  by  way  of  indulgence*  Being  of  this  opinion 
on  that  ppint^  it  is  unnecessary  to  decide  the*  others  I 
should  hesitate  before  I  overruled  any  decision  of  my 
Lord  EUenborougFsf  even  at  nisi  prius\  but  I  cannot  en* 
tirely  accede  to  the  doctrine  contained  in  Merttfts  v.  Ai' 
cock  \  I  much  doubt  whether  this  can  be  considered,  in 
^ny  way,  as  a  ease  of  goods  bargained  and  sold*  It  is  a 
contract,  that  the  goods  shall  be  delivered  at  a  certain 
price,  provided  the  purchaser  take  them  away  within  a 
certain  time  \  and  I  can  scarcely  think  that  that  amoonls 
to  a  general  contract  of  bargain  and  sale.  At  leasty  it 
appears  to  "me^  that  it  mtist  be  with  this  qualificatioor- 
that  if  the  vendor  resell  the  goods,  he  rescinds  the  con- 
tract ;  for  such  resale  is  the  strongest  proof  that  he  meam , 
to  desert  his  contract  of  general  bargain  and  sale^  if  anj 
such  exist,  and  resort  to  his  special  remedy  given  by  the 
contract.  I  only  say  this,  that  I  may  not  be  supposed  to 
accede  to  Lord  EJlenhorougVs  doctrine  in  Afcrtem  v.  itf- 
cock, — On  the  principal  question,  we  think  the  plaintiffis 
not  entitled  to  recover. — Per  Curiam^ 

Rule  absolute. 
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^BRCT  SHELLY,  plaintiff,  and  joh^  milj^er  and  wife,  "^^"^ 

deforciants. 

>viLti  AM  JOHNSON,  plaintiff,  and  john  miller  and  wife,  Wednesday, 

deforciants.  Maya. 

m 

Mr-  Serjt.  Blossfi  moved  to  amend  the  entries  in  the  Two  fines  of  dU*- 
different  offices  of  these  two  fines,  the  original  indentures  the  same  lands 

having  been  lost :  the  first  of  which  was  levied  in  the  »™«n^e^»  by 

°  .  '  stating  ihem  tp 

SSd  of  Geo.  2.  of  one-third  part  of  certain  lands  in  Old  be  situated  in 

Brentford\  the  second  in  the  31st  of  Geo.  3.  of  a  moiety  \  frilh^^^Hthif 
of  another  third  part  of  the  same  lands,  making  together  '  A.\  there  being 
one  undivided  moiety.     The  amendment  prayed  was,  the*d^d^*lead" 
that  the  lands  should  be  stated  to  be  situated  <  in  Old  ^^^  ^>s^  of  <he 
•  Brentford^  instead  of  f  in  the  parish  of  Old  Brentford^*  correct  •  that  oSF 

there  beine  no  such  parish.    In  the  deed  to  lead  the  *^*  !*"^'  ^®°* 

_  _    °        ^         ;  .  ,  ,     uining  the  same 

uses  of  the  first  fine,  the  premises  were  stated  correctly  mistake  as  the 

to  be  Mn  OW  Brentford;'  in  tfiat  of  the  second  fine,  ^'*"' 

the  same.error  had  occurred  as  in  the  fines  themselves.— 

In  support  of  the  motion,  he  cited  Flower  v.  Bainvnright{a\ 

where  the  coiut  amended  a  recovery,  by  substitutmg  the 

parish  of  East  Ardesly  for  the  parish  -of  Ardesly  in  the 

cotmty  of  Tork ;  though  the  deed  to  make  the  tenant  tQ 

the  praecipe  described  the  premises  merely  as  lying  ij;^ 

Ardesly^  upon  an  affidavit  that  the  voiichee  was  seized  of ' 

the  lands  in  question  in  East  Ardesly^  and  th^t  he  was 

seized  of  no  lands  in  any  parish  called  Ardesly. 

The  court,  under  all  the  circumstances,  one  of  th^ 

deeds  containing  a  correct  statement,  allowed  the  amend* 

Oient,  considering  the  loss  of  the  indentures  as  making 

90  difference  in  the  case ; — but  the  Chief  Justice  observ-        i 


: —  ■   w 

(a)  5  Taun.  303. 
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1815.  ed,  that  the  mischief  was,  that  on  each  of  these  cases  of 

amendment)  fifty  others  might  be  engrafted. 

Amendment  allowed.  («) 


(a)  Fid,  ana,  468. 


May^^'  LEIGH,  Esq.  and  another  v.  bertles. 

WheBebailabore  This  Mras  an  action  by  the  shcrifi^  of  Middlesex ^  upon  • 

•re  j^  M,  but  .             '                                                   ^ 

not  justified ;  bail-bond,  which  had  been  enteired  into  by  the  defendant, 

fi?fixid,"^'  in  a  cause  of  Broadfoot  v.  Elder  beck,  and  to  which  the  d». 

brii^  ftD  action  fendant  pleaded  comperuit  ad  diem. 

to  which  the  de^  ^^'  S^d^*  ^^^U  on  a  former  day  in  this  term,  obtaiih 

fendant  pleads  gj  a  mle    calling  on  the  defendant  in  this  action,  to 

comperuttai  °                  .                ru-i-i_                   / 

diem;  ihk  court  shew  cause  why  the  recognizance  of  bail,  m  the  cause  of 

b  *'the  shed?"  ^^^^*f^  ^-  Elderkcty  should  not  be  taken  off  the  file.- 

order  the  recoff-  He  moved  on  an  affidavit  of  the  plaintifi^s  attorney, 

S^orlilf  al'"  ^l^^ch  stated,  that  it  appeared  by  the  filacer's  book,  that 

tion  to  be  struck  special  bail  had  been  put  in,  in  the  original  action,  on  the 

though  the'de-  H^h  of  November  last ;  that  on  tho  24th  of  the  same 

fhat^th*  ^h*^^^ff  "^"^*^>  2"  exception  was  entered  to  them ;  but  that  no 

was  fixed  through  bail  had  justified,  and  that  the  sheriff,  the  plaintifi!i  in 

BMicT-^for^hat  *^  present  action,  had  been  compelled  to  pay  to  the 


ould  be  the        plaintiff  in  the  original  action  the  sum  of  ^87 :  6j. — H« 
to  stay  the"pro^"  6bserved  that  if  bail,  after  they  had  been  rejected,  should 

cecdings  on  the     jtill  be  permitted  to  remain  on  the  filacer's  book,  the? 
bail-bond.  .  , 

might,  in  an  action  on  the  bail  bond,  plead  that  they  had 

appeared,  ttid  the  filater's  book  would  prove  that  plea.   It 

appeared,  that  it  was  usual  for  the  filacer  to  enter  the  bail, 

and  the  exception  to  them,  in  his  bpok ;  and  that  the  re- 
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cognizance  was  entered  on  the  roll,  though  the  bail  should  isiil* 

not  justify.  S^^^'^ 

Leigh 
The  SoUcitor^General  now  shewed  cause  against  the  «. 

rule,  on  an  affidavit  of  the  present  defendant's  attorney,       Bertlis. 

which  stated,  in  substance,  that  the  action,  under  which 

the  sheriff  had  been  compelled  to  pay  the  debt  in  the 

original  action,  had  been  commenced  in  consequence  of 

the  negligence  of  the  sheriff's  officer,  in  not  carrying  the 

bail-bond  into  the  office  in  due  time. 

Lord  Chief  Justice  Gibbs. — ^When  bail  are  excepted 
to,  they  are  as  no  bail,  till  they  have  justified ;  how  then 
can  we  leave  these  bail  on  the  file,  when  there  Would  be  an 
illegal  effect  resulting  from  it ;  for  if  they  remain,  they 
would  be  conclusive  evidence  of  the  return  of  the  writ. 
The  question  is,  not  whether  the  sherififhave  misconduct- 
ed himself,  but  whether  a  recognizance  of  bail,  which 
ought  not  to  remain  on  the  roll,— because  standing  where  it  » 

does  it  testifies  a  falsehood, — shall  be  permitted  to  remain, 
in  order  to  make  out  the  -defendant's  plea  at  the  trial. 
Any  cause  of  complaint,  which  the  defendant  may  have 
against  the  sheriff,  may  be  the  subject  of  motion  to  stay 
the  proceedings  on  the  bail-bond  \  but  as  it  is,  the  sheriff 
has  no  opportunity  of  answering  the  ground  on  which  the 
defendant  sh^ws  cause,  ^t  jU  events,  however,  the  re- 
cogiMzance  should  be  taken  off  the  roll,  because  it  is  not 
true. 

The  rest  of  the  court  concurred. 

Rule  absolute. 
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A  declaration, 
stating  that  the 
defendant  pub- 
lished of  the 
plaintiff  a  false 
And  malicious  li- 
bel, purporHng 
thereby  that  the 
plaintiff's  beer 
was  of  a  bad  (qua- 
lity, and  deficient 
in  measiire, 
whereby  he  was 
injured  in  his 
credit  fmd  busi- 
ness.—-He/cf 
bad,  on  gener^ 
flemurrer. 


WOOD  V.  BUOWM. 

This  was  an  action  fpr  9  libel}  and  the  declarationj  afte^ 
the  usual  inducement  of  good  c^aract^rj  and  stating  that 
the  plaintiff  carried  on  the  trade  qF  a  victuailery  and  ha4 
never  been  suspected  of  selling  beer  and  other  liquors  o( 
a  bad  quality,  alleged  '^  that  the  defendant  falsely  and 
maliciously  publishec},  of  and  concerning  the  plaintiffi 
in  his  said  business,  a  certain  falser  scandalous,  m^i- 
cious,  and  defamatory  libel,  purporting  thereby  that  the 
plaiiit^ff's  beer  was  of  a  bad  quality,  and  sold  by  deficient 
measure,  and  that  his  other  liquors  and  the  treatment  of 
his  guests  w^r^  bad;  and  that  his  house  was,  froi|i  those 
circumstances^  a  nuisance*  and  therefore  that  another 
public*house  was  much  wanted  by  the  neighbourhood. 
The  second  count  stated,  that  the  libel  purported  that  the 
beer  was  of  a  bad  quality,  and  sold  by  deficient  measure. 
By  means  of  the  publisliing  of  which  libels,  the  plaintiff 
was  injured  in  bis  credit,  and  in'h\s  said  l>usines8.*'  To 
this  declaration,  the  defendant  demurred  generally,  the 
plaintiff  joined  in  demurrer,  and  on  a  former  day  in  thif 
term 9  the  case  came  on  for  argument. 

Mr.  Serjt.  LenSy  in  support  of  the  demurrer^  obserre^ 
that  this  was  quite  a  new  mode  pf  declaring,  and  was  an 
attempt,  by  not  setting  forth  the  words  of  the  libel,  to 
prevent  the  court  from  judging  whether  the  expressions 
<;omplained  of  amounted  to  a  libel  or  not ;  the  plaintiff 
had  taken  on  himself  to  draw  his  own  conclusions  on  the 
subject. — He  cited  Zeno^io  v.  AxteU(a\  where  it  wasde* 
cided,  that  in  an  action  for  a  libel  written  in  a  foreign 
language^  the  plaintiff  must  set  forth  the  libel  in  the  ori- 
ginal language  j  and  Maitlandv,  Goldney(b\  where  the 


(fl)  6  r.  R.  162.- 


*«v 


•(6)  8  East.  426. 
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court  held)  that  in  a  plea  of  justification  of  slander^  isis. 

which  stated  that  the  defendant  named  the  original  au- 
thor of  the  slander  at  the  time,  it  was  not  sufficient  to  al- 
lege that  the  original  slanderer  used  such  and  such  words,  Browk. 
or  to  that  effect.  [Lord  Chief  Justice  Gihhs. — Without 
prejudice  to  any  thing  else  that  may  be  urged  in  sup- 
port of  the  demurreri  I  think  we  ought  to  hear  the  other 
^de.] 

Mr.  Seijt.  Bat  J  accordingly,  observed  that  iht  first  ques- 
tion was,  whether  it  were  necessary  to  set  out  a  libel  ac« 
jcording  to  its  tenor j  or  according  to  its  substance.  In  the 
case  of  Tie  ^een  v.  Drake  {a\  Lord  C.  J.  Holt  said,  that 
tjhere  were  two  ways  of  describing  a  libel,^  or  other  writ- 
ing, in  pleading ;  either  by  the  words,  as  if  one  declare  of  a 
libel  cujus  tenor  sequitur^  &c.  where  it  is  described  by  its 
particular  words,  or  by  the  sense  and  meaning  ;•— >*thus  it  is 
^  a  good  information  to  shew  that  the  defendant  made  a 
'  writing,  and  therein  said  so  and  sOp  translating  it  into 
^  Latin  s  in  which  case,  exactness  in  words  is  not  so  ma- 
'  terial,  because  it  is  described  by  the  sense  and  substance 
^  of  it.' — This,  he  said,  was  a  direct  authority  to  shew  that 
k  was  not  necessary  to  state  the  exact  words*  If  this  de^ 
daration  were  to  be  considered  bad,  it  would  impugn  the 
validity  of  a  great  many  cases  on  the  sujbject ; — it  was  a 
Tery  common  thing,  he  said,  in  an  action  for  slander,  to 
say  generally,  that  the  defendant  had  imputed  felony  to 
the  plaintiflT. — [Lord  C.  J.  Gibbs. — ^But  that  means  a  le- 
gal charge  of  felony  before  a  magistrate,  according  to  Mr. 
Justice  Buller*s  opinion,  which  I  have  heard  him  deli- 
ver to  that  effect.]  The  second  ground,  however,  on 
which  he  meant  principally  to  rely,  was,  that  th^ 
objection  could  not,  at  all  events,  be  taken  advantage 
of  on  general  demurrer.  The  words  of  stat.  27  E&z. 
c*  5.  were,  •  that  judgment  should  be  given  according 


(a)  S  Salk.  660.    1 1  Mod,  95  S.  C. 
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*  to  the  right  of  the  cause,  witl^out  regardiiig  any  im-' 

*  perfection,  defect,  or  want  of  form  in  the  jdeadinp, 
<  &c.,  except  those  which  should  be  specially  set  down.* 
If,  therefore,  the  declaration  were  sufficient  to  shew  that 
the  plaintiff  had  a  cause  of  action,  but  that  cause  of  action 
were  informally  set  forth,  the  defendant  must  demur 
specially.  No  one  could  doubt  that  the  imputation  al- 
leged in  this  declaration  was  a  sufficient  cause  of  action, 
and  if  there  were  any  iiregularity  in  the  lixxle  of  state- 
ment, that  would  be  mere  matter  of  f(»'m,  and  would 
not  go  to  the  ground  of  the  action. 

Mr.  Serjt.  jL/hx,  in  reply,  insisted  that  this  could  not 
be  considered  ^  mere  matter  of  form,  within  the  meaning 
of  the  Stat,  of  £liz. ;  which,  he  said,  only  related  to  the 
want  of  form  in  what  was  stated  on  the  face  of  the  de- 
claration:— In  the  present  case,  the  declaration  stated 
nothing ;  it  ^did  not  allege  that  the  libel  contained  any 
one  specific  allegation.  [Lord  C.  J.  GiUs, — ^It  nmstbe 
confessed,  that  what  Lord  C.  J.  Hob  says  in  Tie  Qsmmt. 
Draki  furnishes  a  very  strong  argument,  that  it  is  suf- 
ficient to  set  forth  the  sense  and  substance.]  Here,  how- 
ever, the.  plaintiff  had  neither  stated  the  words  nor  the 
substance;— rhe  had  merely  stated  the  conclusions  which 
he  himself  had  drawn  from  the  supposed  libel,  and  which 
might  be  very:  different  from  those  which  the  court 
would  draw  from  it.  Even  the  late  libel  act  (a)  did 
not-predude  the  necessity  of  stating  the  libel  itself  on 
the  record ;  it  only  left  it  to  the  jury  to  say,  under  the 
judge^s  direction^  whether  the  words  set  forth  amounted 
to  a  libel  or  not.    [Lord  C.  J.  Gibbs, — The  plaintifiF*  might 


(o)  32  Geo,  3.  c.  60,  which  eoacts  *  that  on  an  indicitMeni  or  ni- 

*  formation  for  a  ]ibd,  the  jury  may  give  a  general  verdict  on  tbi 
'  whole  matter  in  issue,  ancl  shall  not  be  required  by  the.  court  to 

*  find  the  defendant  guilty  merely  on  proof  of  the  publication,  and 
'  ef -ihe  oante ■aecribea  -le 4i  ia  the  infarttiatioo-;  -butlbat  ibc^ooiMt 
<  shall  give  their  directioos  to  the  jury,  as  in  other  criminal  cases/ 
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certainly  prove  the  whole  of  this  allegation,  without 
stating  one  word  that  was  contained  in  it,  if  this  declara- 
tion be  good.  We  will  consider  of  this  case; — ^I  cer- 
tainly have  always  thought  that  it  was  necessary  to  state 
the  libel.] 

Cur»  ad.  vtth. 
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On  this  day^  his  lordship  delivered  the  opinion  of  the 
court. — ^We  have  looked  into  this  case^  and  into  the  other 
cases  on  the  subject ;  and  though,  in  some  of  the  cases, 
.there  are  expressions  which  have  carried  this  doctrine 
further  than  was  at  first  intended,  we  think  it  is  impos- 
sible that  this  declaration  can  be  supported.  It  charges 
the  defendant  with  publishing  a  lihel^  purporting  as  is 
therein  stated.  In  all  actions  for  libels^  it  is  the  pro- 
vince of  the  court  to  say  whether  the  expressions  com- 
plained of  amount  to  a  libel  or  not ;  and  if  this  mode  of 
jdeclaring  could  be  supported,  the  court  would  lose  that 
jurisdiction,  and  it  would  be  given  to  the  jury. — There  is 
no  case  which  goes  the  length  of  saying  that  this  de- 
claration is  good;— we  think,  therefore,  that  it  cannot  be 
supported. 

Judgment  for  the  defends^lt.  (a) 


(a)  See  Slarkie  on  criminal  pleading,  U6  el  seq.  where  The 
^een  v.  Drake,  and  the  other  cases  on  this  subyect,  are  fully  con- 
sidered. 


GOODSON  and  another  v.  forbEs. 


Friday,  May  5. 


This  was  an  action  on  a  policy  of  insurance,  with  a  Where  several 

-       ,     -        .  J  J    i_  I.-    underwriters  on 

count  in  the  declaration  on  an  award,  made  by  an  arbi-  ^  policy  enter 

trator,  to  whom  it  was  stated  that  the  defendant,  toge-  »"<<> «"  ag^e- 

inent  to  refer 

the  cause  to  arbitration,  thatasreement  and  the  award  require,  each,  but  one  stamp; 

-*-theie  bein^  a  comfnimity  ofinlertst  between  th^  ^nitt  in  the  subject-matter. 


Forbes. 
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1815.  ther  with  sevend  of  the  other  underwriters^  hid  agreej 

^  ""^^  to  refer  the  question.     At  the  trial  of  the  cause  at  Guilds 

V.  haU^  at  the  sittings  after  last  Hilary  xerm^  before  Lord 

Chief  Justice  Gibbs^  the  agreement  to  refer  and  the 
award  were  produced,  the  former  of  which  documents 
was  in  these  terms. — *  We  hereby  agree  to  leave  th^ 

*  claim  on  the  within  policy  to  the  decision  of  Mr. 
«  A.  M.  S.  and  Mr.  W.  L.  of  LloyiTst  with  liberty  to  call 
'in  a  third  arbitrator;  and  the  award  of  them,  or  any 
'  two  of  them,  shall  be  final,  and  determine  with  regard 
'  to  any  point  of  law  that  may  come  before  thern^— 

*  Signed  by  the  defendant,  and  several  of  the  other  an- 

*  derwriters.*  It  ¥ras  objected  by  Mr.  Serjt.  Best^  on  the 
part  of  the  defendant,  that  those  instruments  could  not 
be  given  in  evidence,  having,  each*  of  them^  but  one 
stamp.  His  lordship,  -however,  overruled  the  objeaioo, 
and  alluded  to  the  case  of  Baker  v.  Jardine  {a\  where  the 
court  of  K*  B,  held,  that  an  assignment  of  the  prize* 
money  of  several  seamen  on  board  a  privateer,  bong 
patyable  out  of  the  same  fund,  reqOired  but  one  stamp.*^ 
The  jury  found  a  verdict  for  the  plaintiffs. 

Mr.  Serjt.  Best^  on  a  former  day  in  tliis  tepm,  moved 
for  a  rule  nisi  to  set  aside  this  verdict,  and  enter  a  non« 
suit.  He  distinguished  the  present  case. from  that  of 
Baler  v.  Jardine^  and  also  from  that  of  Davis  v.  W'd» 
liamSf  because  he  said  that  in  those  cases  there  was  a 
community  of  interest  between  the  parties ;  whereas,  in 
the  present  case,  all  the  interests  were  separate,  and  the 
use  to  be  made  of  the  award  was  separate,  of  which  the 
present  action  was  a  proof;  for  if  the  award  had  been 
made  between  the  plaintiff  and  all  the  underwriters 
jointly,  it  could  not  have  been  given  in  evidence  in  a9 
action  against  the  present  defendant  only.    In  the  case 


(a)  Trin,  1784  B.  JR.,  cited  in  Davis  y.  Williams,  1$  Easij  235. 
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of  Doe,  lessee  of  Copley,  v.  13ay  (a),  it  was  objected  that  an  1815. 


GOODSON 


agreement  for  different  distinct  demises  to  different  te- 
nants had  but  one  stamp ;  and  though  the  court  decided       ^  V 
on  the  facts,  tliat  that  was  sufficient^  it  having  been  in-       Forbes. 
tended  to  apply  it  to  one  demise  only^  Lord  Ellenboreugh 
said  expressly,  *  that  if  the  instrument  had  been  required 

*  to  substantiate  the  several  contracts^  no  doubt  there 

*  should  have  been  a  stamp  to  each,  though  the  same 

*  t^rms  of  agreement  applied  to  all.'  He  also  cited  Gilby 
V.  Lockjer  (i),  where  the  court  held  that  several  defend* 
ants  could  not  be  held  to  bail  in  different  actions,  on  one 
affidavit;  considering  it  to  be  a  fraud  on  the  stamp 
duties. — ^The  court  granted  a  rule  nUi,  and  on  a  subse- 
quent day. 

The  Solicitor  General  shewed  cause. — ^He  contended 
that,  though  the  interests  of  the  different  underwriters 
were  distinct,  they  related  to  the  same  subject-matter ; 
and  therefore,  that  one  award  with  one  stamp  was  suffi- 
cient, though  the  remedy  on  the  award,  as  to  each,  must 
be  dbtinct; — so,  where  an  arbitrator  awarded  specific 
sums  to  be  paid  by  different  creditors  to  the  same  person^ 
And  this,  he  said,  was  the  distinction  taken  in  all  the 
cases  which  had  been  mentioned ;  viz.  where  ^the  in- 
terests of  the  different  parlies,  though  distinct,  related  to 
the  same  object;  and  where  they  related  to  diff^erent 
objects.  The  same  argument,  he  said,  applied  to  the 
agreement  to  refer ;  for  if  it  were  necessary  that  one  of 
these  instruments  should  have  had  separate  stamps,  the 
other  should  have  had  them  likewise.  .  He  compared 
this  to  the  case  of  a  man  compounding  with  his  creditors ; 
— in  that  case,  the  debtor  enters  into  an  agreement  with 
different  persons,  the  demand  of  each  being  different  and 
distinct ;  yet  it  had  never  been  decided  that  i^  was  ne- 

\a)  13  £a*/,  241. (t)  Dougy  21?. 
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J815.  cessary  to  have  as  many  deed  stamps  as  there  were  ere- 

^,  ^^""^^  ditofs ;  and  the  reason  was,  that  they  were  All  interested 

GOODSOK  . 

V.  in  the  same  subject-matter,  though  in  different  propor- 

tions. So  here,  the  insurance  was  of  the  same  thing, 
which  was  the  subject-matter  of  the  contract. — It  might 
as  well  be  contended  that  a  joint  and  several  bond  re-' 
quired  several  stamps,  in  respect  of  its  several  quality )' 
the  contrary,  however,  was  decided  in  the  case  of  Bavm 
V.  Ashley(a)i  where  the  obligors  bound  themselves  *- 
verally  by  one  bond,  for  the  performance  o£  the  same' 
matters. — So  in  Baker  v.,  Jardine^  the  subject-matter  of 
the  agreement  was  the  same,  viz.  the  prize-money  of 
the  different  mariners.  The  same  observation  applied  to 
Davis  V.  Williams, — In  the  case  of  Copley  v.  Dajy  on  the' 
contrary,  suppo^ng  the  stamp  to  have  been  applicable  to 
different  demises,  there  would  have  been  neither  a  com- 
munity of  interest,  nor  of  subject-matter.  So  in  Gi&j 
V.  Lockyer^  the  transactions  were  sep&rate  and  distinct  id 
their  origin ;  and  in  £ict,  they  were  so  many  separate  and 
distinct  affidavits. — ^e  concluded  by  observing  that  the 
result  of  all  the  cases  on  the  subject  would  be  found  col- 
lected in  Mr.  Phillips* s  Law  of  Evidence,  263,  et  seq. 

Mr.  Serjt.  Best  and  Mr.  Serjt.  Faughan^  contrk,  would 
not  deny  the  principle  laid  down  doTjim  in  Phillips,  nor 
that  of  the  cases  which  had  been  cited  by  the  other  side; 
but  contended  that,  in  the  present  case,  there  did  not 
exist  that  community  of  interest  which  had  decided  those 
cases. — ^There  was  this  distinction,  they  said,  between 
those  cases  and  the  present ;  that  in  the  former,  the  in- 
terests of  the  parties  were  united  by  the  agreement, 
though  they  had  been  previously  distinct;  here,  how- 
ever, the  interests  still  remained  separate,  for  if  any  use 


(a)   1  Nfio  Hep.  274. 
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were  to  be  made  of  the  award,  it  must  be  by  a  separate 
action  against  each  underwriter  for  his  aliquot  part,  on 
which  alone  his  engagement  had  arisen.    Each  action^ 
each  judgment,  and  each  execution^  was  in  its  nature  se- 
veral.   No  one  of  the  underwriters  was  answerable  for 
the  debt  of  the  others ;  nor  could  the  plaintiff*  have  ap- 
plied for  an  attachment  against  all,  for  the  contempt  of 
one,  in  disobeying  the  rule  of  coprt.     [Lord  C.  J.  GMs. 
— Could  that  be  done  in  any  case  ?]     They  only  men- 
tioned the  circumstance,  to  shew  that  there  was  no  com- 
munity between  the  underwriters. — In  Bawen  v.  Ashlejy 
on  the  contrary,  each  was  answerable  for  the  perform- 
ance of  the  other ;  and  Lord  C.  J.  Mansfield^  in  giving 
judgment,  said,  that  it  was  not  intended  that  one  should 
be  bound,  unless  all  were  bound.     [Lord  C.  J.  Gipbs.^^ 
But  it  is  stated  in  a  former  part  of  the  case,  that  they 
were  bound  severally^]    The  manager  of  a  theatre,  they 
-contended,  might  as  well  take  one  bond  from  all  the  per- 
sons  engaged  at  it.    The  case  of  the  debtor  compound- 
ing with  his  creditors  fell  within  the  same  principle, 
—viz.  that  there  was  one  consolidated  object. — ^In  the 
case  of  consolidation  rules  in  policy  causes,  they  said,  it 
was  necessary  to  have  as  many  stan^>&  as  underwriters ; 
and  they  contended  that  the  present  was  a  still  stronger 
case ;  for  the  object  of  the  consolidation  rule  was  to  de- 
cide all.  the  causes  by  the  event  of  one ;  whereas  here, 
there  must  be  separate  actions  against  all  the  under- 
writers, as  if  no,  award  had  been  made.    [Lord  C.  J. 
Gihbs. — ^The  consolidation  rule  is  a  rule  in  each  cause  .J 
They  concluded  by  observing  that,  if  these  instruments 
should  be  considered  as  valid^  the  revenue  would  lose  all 
the  advantage  arising  from  different  stamps  on  the  same 
instrument. — The  Chief  Justice,  after  observing  that  thij? 
was  an    important  question^  said  that  the  court  would 
take  time  to  consider  of  it,  and 


1815. 
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1815.  ^n  this  day>  his  lordship  delivered  th^  6pInion  of  the 

"    ^"^^^^  court. — The  objection  to  the  plaintiff's  case  is.  that,  as 

9.  the  award  and  agreement  to  refer  included  the  interest, 

Forbes.  ^^^  ^^^jy  ^f  ^j^^  defendant,  but  of  several  of  the  other  un- 
derwriters, there  ought  to  have  been  as  many  stamps  2s 
underwriters ;  because  each  was  a  separate  contract  be- 
tween the  insured  and  each  underwriter,  and  therefore, 
there  were,  in  effect,  as  many  separate  agreements  and 
awards  as  underwriters.— We  have  considered  the  ques- 
tion, and  the  cases  which  have  been'  dted ;  and  we  think 
it  impossible  to  decide  that  more  stamps  than  one  were 
necessary,  without  disturbing  the  principle  which  bai 
always  been  acted  upon  in  all  the  courts.  It  is  not  dil- 
puted  that  one  stamp  is  sufficient  for  the  compofitkm 
deed,  into  which  an  insolvent  enters  with  his  creditarf : 
now  each  creditor  has  only  a  separate  remedy  against  the 
insolvent ; — the  creditors  have  no  joint  Jegal  interest- 
still  it  has  always  been  considered  that  one  deed  is  suffi- 
cient, and  that  has  always  been  given  in  evidence,  and 
acquiesced  in.  On  what  principle  has  it  been  acqui- 
esced in  ?  Not  that  the  interest  it  throughout  joint ;  but 
that  there  is  a  subject-matter,  in  which  the  creditors  have 
all  a  common  interest,  and  out  of  which  a  payment  it  to  be 
made  i  and  on  that  ground  it  ha*  always  been  conudered 
that  one  stamp  is  sufficient. — In  Baker  v.  yarJitie,  a 
number  of  mariners  conveyed  their  interest  to  a  third 
person ;  it  was  there  held  that,  though  in  asserting  their 
legal  claim,  they  must  have  sued  separately  $  yet  that 
there  was  such  a  community  of  interest  among  them  all, 
in  what  was  to  produce  the  fund,  that  it  was  competent 
for  them  to  assign  that  interest  by  one  deed  only.  So 
in  Davis  v.  W^tUiams^  it  was  held  that  one  stamp  was  suf- 
ficient, because,  though  the  parties  might  acquire  sepa- 
rate interests,  or  subject  themselves  to  separate  obliga- 
tions, yet  there  was  but  one  loan,  which  formed  the 
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subject-matter  of  the  agreement.    Now»  what  is  the  na-  1815. 

ture  of  the  present  action  ? — ^There  is  an  aereement  be-       ^  ^'^ 

^  o  ^  GooDSOir 

tween  the'insured  and  all  the  underwriters  on  the  policy ;  _  9. 
— this  action  is  s^gainst  one  onlj; — all  have  a  community 
of  interest  in  the  matter  insuredi  for  all  have  an  interest 
in  its  preservation^  and  none  of  them  would  be  answer- 
able to  the  insuredi  as  long  as  it  remained  secure.  It  is 
true  that  each  is  only  answerable  for  his  own  subscription 
in  a  court  of  law,  and  that  the  case  of  one  cannot  be 
mingled  wi^i  that  of  another,  in  a  question  relating  to 
the  claim  of  each ;  but  all  are  equally  interested  in  the 
subject-matter.  By  the  terms  of  the  agreement,  it  is 
manifest  that  the  parties  treated  this  claim  as  one  in 
which  all  were  equally  concerned)  though  their  interests 
▼aried  according  to  the  different  proportions  of  their  sub-^ 
scriptions. — ^Now,  this  is  such  a  community  of  interest, 
that,  according  to  all  the  cases  which  have  been  decided, 
we  think  that  one  stamp  was  sufficient;  and  therefore, 
that  these  instruments  were  properiy  received  in  evi- 
dence. I  have  omitted  to  say  any  thing  respecting  the 
case  of  Bowm  v.  Ashley^  because  there  appears  to  be  a 
difference  of  opinion,  as  to  the  e&ct  of  the  bond  in  that 
case; — the  one  side  contending  that  each  obligor  wa<( 
answerable  for  the  others; — the  other  side,  that  each 
had  entered  into  a  separate  agreement,  independently  of 
•  ea^h  other.  It  b  not  material  to  say  which  was  the  right 
construction,  because  there  was  an  obscurity  in  the  hcts, 
which  makes  it  no  authority  for  the  present  case. 

Rule  discharged. 


VOL.  I.  00 
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«  -J  &r  e  siDN£T,  demandant,  hulme,  tenant,  and  Austin,  and 
Friday,  May  6.  '  '  ' 

another,  vouchees. 

RAnvery  a-  1  HIS  recovery  was  suffered  in  trinity  term  53  G^o..  8, 

•ertinff  the  *"       of  an  estate  called  Kmghtbn  Pmrk  farmj  and  other  lands^ 

parish  nf  A,  af-     Jn  the  cobntv  of  Deriet^  by  the  description  of  20  mes- 
ter  that  of  B..in  «        «  .,      •       -  .      ^         •> 

which  th^  whole  suages',  &c.  occ.,  with  the  appurtlenances,  m  Great  Lan- 

of  the  lands  to  he  yj^^^ 
convened  were      '^ 

descrifedtnhef^i'  Mr.  Serjt.  Bos/mquit  now' moved  that  this  recovery 

IhHandTbein^^  shoiild  be  amended,  by  inserting  the  parish  of  Hdm- 

situaitrd  ill /^.;  Preston  after   Great  dmford,  upon  an  affidavit,  which 

partrularly'de-  Stated  that  a  piece  of  j>asture  land,  part  of  the  estate 

tcrihc  I  in  the       called  Kntghton  Park  fornix  was  situated  in  the  parish  of 

dcfd,  ai)d  no  tt        »>  i  -      •>  •>     /•    j      rr^t 

Jan(l,  answering    Ham'Prestofip  and  not  m  Great  Canfira.     i  he  deed  for 

to  thii  descup-     niafmcr  the  tenant  to  the  praecipe  did  not,  he  admitted, 

tion,  b«  mu  in  the  »  r  r  ' 

parish  of  B.:—    mention  thb  parish  of  Ham^Preston;   but  the  spot  in 

parrif.V^^was  ^"^*^^"  "^^^  ^^^y  particularly  described  in  the  deed, 
not  ill*  niioned  in  being  in  these  words ; — *  The  Cowleaze,  containing  ^ 
the  tenant*  to*  the  *  acres,  3  roods,  and  31  perches,  and  a  piece  ef  pasture 
precipe.  «  land^  fcrmerly  a  partcfMorrice^s  Ham,  but  now  thrown 

^  intOf  and  forming  part  of  the  Cow/eaze,  and  contaimng  2 
^' roods,  33  perches s* — ^after  a  description  of  the  other  par- 
cels of  land,  'were  the  following  general  words;— *  all 
'  which  'said  messuage,  lands,  and  hereditaments,  are 
^  situate,  lying  iand  being  in  the  parish  of  Great  Canfofd. 
'  in  the  county  of  Dorset,  and  were  late,  and  now  are,  in 

*  the  tenure  of  C.  H.,  or  his  under  tenants;  and  the  same 
'  do,  together  with  the  two  cottages  and  hereditaments, 
'  hereinafter  described,  form  or  make   the  farm^  com- 

*  monly  called  or  known  by  the  name  of  Knighton  Pari 
^  farm*  The  affidavit  stated  that  there  was  no  part  of 
Knighton  Park  farm,  which  answered  to  the  description  of 
*a  piece  of  pasture  land,'  &c.  as  above  stated,  in  the 
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parish  of  Great  Canford.    The  court,  on  the  authority  of  1815. 

Lami  v.  Reaston  {a\ 

Allowed  the  amendments 


■   *  »■ 


{(i)  SuprH  23, 


JACKSON  V.  lord  MILS£NTOWN«  Monday,  May  8. 

Mr.  Serjt.  Vau^an^  on  a  former  day  in  this  term,  move^    J^ '?  "o  ground 
for  a  rule,  calling  on  the  plaintift'to  sliew  cause,  why  the  an  annuity,  that 

judgment  entered  upon  the  warrant  of  attorney,  given   j  ®  »ncmorial 
•'      °  ^  .      •''  o  does  not  stale  ihc 

by  the  defendant,  together  with  a  deed  and  bond,  all   defeazance  of  the 

dated  the  1 4th  of  May ^  1804,  for  securing  an  annuity  of  Z7^ryii{{he'rc' 

J£2\S  15/.  to  the  plaintifir,  should  not  be  set  aside  ;  on   cital  of  that  iu- 
-•         ■        J     ,         ,  .  ,  •/••••  1    strument;  it 

the  ground  that  the  memorial  was  detective  in  several  being  explicitly 
particulars. — ^The  first  objection  was,  that  the  memorial  *?'?"^«'"  '^*  ^'^' 

,.  ,  ,       ,   r  ,  r  citaloftherffrJ: 

did  not  state  the  defeazance  to  the  warrant  of  attorney  j  — Or  that  the 

in  support  of  which  objection  he  cited  the  case  JE^c parte  ^^^^^^J^   \^^^\ 

jfnsell(a\  where  it  was  held  to  be  necessary  to  state  the  grantor  had 

terms  and  conditions  of  the  proviso  of  redemption,  con-  ^^    accordlne^'o 

taiued  in  the  deed. — The  second  objection  was,  that*  the  ^^c  deeds :— Or 

memorial  did  not  state  that  the  defendant  bad  bound  his  de^ds  to  hare 

heirs,  executors,  and  administrators,  according  to   the  ^^^"  execuied  on 

,,,,,._  _  ,'      .         r    rr  f         °'*  ^^'O'^^  such  a 

deed  and  bond,  which,  on  the  authority  of  tiorwooav.  clay;  tlieyhav- 
UnderhiU(b)^  and  Dernie  v.  Dupms(c),  he  contended  was  »"8' ""  ^f'^  ^^^'' 

^'  .       .  •  executed  on  that 

necessary. — The  tiird  objection  was,  that  the   mehio-  day. 
rial   stated  the   deeds    to  have    been    executed    on   or 


ia)   I  B.  &  JP.  C2-— — Ct)  10  ^ati,  J  83.-- — (c)  II  Taj/,  34. 
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1815.  f^houi  the  14th  of  May ^  wliich,  he  contended,  was  not  a 

^  ^^^'^^  sufiSciently   positive   statement   to   satisfy   the   act  (a). 

V.  Hie  court,  however,  observed  that  though,  if  the  deeds 

\i  owK.    ^^^  ^^^  ht&^  executed  on  that  day,  the  statement  would 

have  been  msufikient ;  yet  that,  as  that  was  the  real  date 
of  the  instruments,  the  words  *  or  abouf  might  be  reject- 
•     ed  as  surplusage.    The  rule  was  accordingly  granted  on 
the  two  former  grounds  only,  and  on  this  day^ 

Mr.  Serjt.  Best  shewed  cause  against  it.  As  to  the 
Sicend  point,  the  judgment  of  the  court  of  K.  B.  in  the 
case  of  Norwood  v.  Underbill^  which  hacl  been  cited  in 
support  of  the  objection,  had  been  reversed  on  writ  of 
error  in  the  Exchequer  Chamier  (i),  and  it  was  decided  that 
the  memorial  need  not  state  that  the  heirs,  &c.  of  the 
obligor  were  bound  by  the  bond. — Mr.  Seijt.  Faugian^  ac- 
cordingly, gave  up  that  point. — With  respect  to  the Jlrjt 
objection,  it  appeared  that  the  defeazance  of  the  deed  was 
thus  recited  in  the  memorial ; — *  And  ijt  is  by  the  said  in- 

*  denture  declared  and  agreed,  that  the  said  bond  and 

*  warrant  of  attorftey/^nd  the  judgment  to  be  entered  up 

*  by  virtue  thereof,  antf  also  this  indenture,  were  respect- 
^  ively  given  for  securing  one  and  the  same  annuity  of 

*  £21S :  15x. ;  and  that  no  execution  should  be  taken  out 
*•  on  the  said  judgment,  until  the  annuity  should  be  in  ar- 

*  rear  for  forty  days.*  Mr.  Seijt.  Best  contended,  that  this 
was  a  sufficient  statement  of  the  defeazance  of  the  war- 
rant  of  attorney,  though  it  occurred  in  the  recital  of  a 
di£Fcrent  instrument ;  and  that  it  was  not  necessary  to  set 
out  the  same  thing  twice,  (c) 

Mr.  Serjt.  Vaughan^  being  called  upon  by  the  court  to 
support  his  rule,  said  that  the  case  Ex  parte  AnseUhzi,  de- 
cided that  it  was  necessary  to  insert  in  the  memorial  thede- 


(«^   Vtd,  supra  482.  note  (a) (b)  4  Taun,  34(5. — 

lie  Brown  v.  Hose,  p.  478,  the  first  point  thtre  made. 


.(c)  Ftl 
ante  ""' ""'   "   ^'"*   «u« /:__.  — •_.  .« 


MlLtCNTOWN. 
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feazance  of  the  warrant  of  attorney :  Here  it  had  not  been  1815. 

set  out  as  part  of  that  instrument^  and  the  question  was,  ^"^^ 

t^hether  that  defect  were  remedied  by  its  appearing  in  th^  v. 

recital  of  another  instrument.  m*. .  }f^^ 

Lord  Chief  Justice  GiBBs.-^It  would  oe  monstrous  to 
set  aside  an  annuity  for  such  an  objection  as  this.  The 
object  of  the  act  was,  that  the  whole  of  the  transaction 
should  appear  ;  the  part  which  is  here  alleged  to  be  con- 
cealed, is  the  defeazance.  The  case  J?;r  parte  Ansell  cer- 
tainly requires  that  the  defeasance  should  be  stated  in  the 
memorial ;  but  it  by  no  means  goes  so  far  as  to  say,  that 
this  statement  would  not  be  sufiScient.  I  do  not  mean  to 
lay  down  any  general  rule,  which  shall  be  drawn  out  to 
any  other  case  that  may  not  be  exactly  similar;  my 
lopinion  only  is,  that  the  manner  in  which  the  informa- 
tion is  given  to  the  party  by  the  memorial,  in  this  case, 
is  sufficient. 

The  rest  of  the  court  concurred. 

Rule  discharged,  but  without  costs. 


FENTON  V.  ELLIS.  Monday,  May  8. 

1  HE  SaHcUor-General,  on  a  former  day  in  this  term,  ob-  In  an  affidavit  to 
tained  a  rule  to  shew  cause,  why  the  bail-bond  in  this  ^^^  sufficient  to 
action  should  not  be  riven  up  to  be  cancelled^  on  enter-  ftai^  the  debt  lo 
ing  a  common  appearance,  on  the  ground  oi  the  msum-  <  ^t\^  and  ap- 
ciency  of  the  affidavit  to  hold  to  bail ;  which  stated '  that  ]  J^'J'^^^^^  J^* 
'  the  defendant  was  justly  indebted  to  the  plaintiff,  in  the  without  8a)ringr 

*  sum  of  <£lOO  and  upwards,  for  goods  sold  and  apprais-  ^^^  the  court 

*  ed  to  the  defendant  j*  without  stating  *  by  tie  plaintiff.*     will  not  siiffer  an 

J  ^     J        r        M         affidavit,  thus  de- 

Mr.  Serjt.  Best  now  shewed  cause  against  the  rule,  and  fective,  to  be 

contended  that  the  affidavit  was  sufficient-^  for  there  was  »niended. 
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Fbnton 
v. 


1815*  euough  stated  in  it  to  convict  the  plaintiff  of  perjuryj  if 

it  were  false ;  and  he  asked,  by  whom  could  the  goods 
have  been  sold  to  the  defendant,  except  by  the  plaintiff? 

j!j.Li«.  jjg  ^jj^j  Hukon  V.  Eyre  (a),  where  the  court  held  it  suf- 

ficient to  state  the  defendant  to  be  indebted  for  money 
paid  to  the  use  of  the  defendant,  without  alleging  that  it 
was  at  Us  request.  At  'all  events,  however,  the  court 
would  allow  the  plaintiff  to  amend  his  affidavit. 

The  Selicitor-Gifuraly  contrh^  observed  that  the  case  of 
Hubon  V.  Eyre  bore  no  resemblance  to  the  present ;  but 
in  Catbrow  v.  Hagger  (^),  and  Taylor  v.  Forbes  (c),  there 
cited  and  confirmed,  the  same  objection  was  made  as  in 
tl|ie  present  instance ;  and  the  coint  ^f  j^.  B.  held  it 
&tal. 

Iiord  Chief  Justice  GiBBS* — ^In  Hufton  v.  Eyre^  theap- 
V  plication  was  made  on  the  ground,  that  the  affidavit, 
which  was  for  money  paid  to  the  use  of  the  defendant, 
did  not  also  state  that  it  was  at  his  reqjuest ;  and  the  court 
considered  that  that  was  not  necessary ;  but  they  distin- 
guished that  case  from  those  which  have  now  been  cited 
from  the  Kin^s  Bench.  As  to  the  amendment^  we  see  no 
ground  for  permitting  that ;— the  court  is  very  tender  of 
using  the  discretionary  power  which  they  possess,  of  al- 
lowing amendments  in  cases  of  this  kind. 

Rule  absolute. 


(fl)  Svpra,  315. (Jb)  8  Mast,  IO6..-1— (c)  U  East,2\b. 


IN  TH^  VlfVT-flliTJIi  YMASL  OH  jGKO.  IJT.  5S7 

raid. 


SAMUEL  BAKER  and  PUCE  BE  his  wife,  and  GBORGB  £CGI>B- 
SON  and  cathbrinb  his  wife,  v.  Daniel  and  others.  ^'      ^ 

JkHiB  was  a  proceedims  oa  a  writ  o£  partition  of  certain  I^claratmn  on  a 

,  writ  of  partition, 

kpds,  which  were  situated  in  the  county  of  ir^ii/,and  which  and  the  >tieriff*s 

had  descended  to  three  daughters  in  fee,  in  defauh  of  male  [J  "Jh,^- .^^^^^^^ 
h^irs.  The  declaration  stated  the  facts  correctly ;  viz.  that  an  erroneous  de- 
th? landscame to Phxia^ Catherine,zndEl$zabethf as daugh-  ^^uhlu'o(\Ut* 
t^rs  and  co-heirs  of  the  person  last  seised;  their  respective  «t«ie5  conveyed 
aiarpages ;  and  that  the  husbands  and  wives,  in  right  of  panies. 
the  wives,  became  seised  of  undivided  thirds,  in  their  de- 
iQesne  as  of  fee ;  but  concluded  thus  :  *  Whereof  to  the  said 

*  Samuel  znd  Ph<gbe,  in  right  of  the  said  Pimiij  and  the  heirs 

*  of  their  io(Ues  ifgc^en^  doth  belong  to  have  one-third  pait^ 

*  &c. :' — And  so  to  the  plaintiff  Eggleson  and  his  wife ; 
^ving  them  estates  tail,  instead  of  estates  in  fee.  Jt  was 
then  stated  on  the  roll  that  th^  defendants  made  default, 
whereupon  judgment  was  givea  that  partition  should  be 
made,  and  that  the  sheriff  should  cause  the  land«  to  be 
divided  into  three  equal  parts,  and  should  deliver  one  to 
each  of  the  three  parties,  to  be  holdeu  in  severalty;  without 
stating  the  quality  of  their  estates.  The  sheriff  then  re* 
turned  his  inquisition  ;  which  return,  in  reciting  the  writ 
of  partition 'contained  the  same  mistake  as  the  conclusion 
of  the  declaration,  assigning  to  the  plaintifi^  their  respec- 
tive proportions  as  estates  tail. 

Mr.  Serjt.  Lens^  on  a  former  day  in  this  term,  nu>ved 
to  amend  the  legal  result  of  the  &cts  at  the  end  of  the 
declaration,  and  also  the  return  of  the  sheriff,  by  insert- 
ing the  words  *  and  the  heirs  of  the  said  Phoebe^  instead  of 
the  words  *  and  the  heirs  of  their  bodies  begotten.*  The 
Chief  Justice,  however,  inquired  whether  there  were  any 
case  in  which  the  court  had  amended  the  sheriff's  re- 
turn ;  his  lordship  doubted  whether  the  court  had  any 
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1815.  such  authorityi  and  observedi  that  it  would  in  fact  be  mak- 

^^■^^  ine  the  return  for  the  sheriff.    The  court  requested  the 

vm  learned  serjeant  to  see  if  any  case  were  to  be  found  on 

Danul.  ^YiQ  subject  J  and  accordingly  on  this  day,  he  admitted  that 
be  could  find  no  precedent  for  amending  a  writ  of  parti- 
tion, but  contended,  that  this  fell  within  the  principle  on 
which  the  court  amended  fines  and  recoveries*.  He  ad- 
mitted that  the  court  would  not  allow  of  amendments, 
except  on  special  grounds;  the  ground  on  which  the 
Amendment  was  prayed  in  the  present  case  was,  that  the 
judgment  was  correct ;  for  in  RastaPs  (a)  and  CoUs  (i) 
entries,  no  notice  was  taken  of  the  quality  or  quantity  of 
the  estate  of  each  party } — ^the  form  was,  merely  to  award 
a  third  part  to  each,  to  be  held  in  severalty.  With  re- 
spect to  the  return  bf  the  sheriff,  he  observed,  that  the 
court  had  amended  the  return  to  the  writ  of  seisin  in  a 
recovery  (^). — ^The  court,  however,  being  still  doabcfalas^ 
to  the  propriety  of  amending  the  sherifiTs  return ,  he  propos- 
ed to  strike  out  the  description  of  the  estate  altogether,— 
which,  he  observed,  was  mere  surplusage,— -both  from  die 
declaration,  and  firom  the  sherifif's  return ;  and  the  court, 
considering  that  there  could  be  no  material  objection  to 
this  course, 

iUlowed  the  amendment,  by  strikinK 
out  t]ie  description  of  the  estate. 


(a)  Tit.  pariiiion,  449,  450.  ■■  (&)  Tit.  pafHiien,  41  J.- — 
(c)  Wat9on  V.  Lockl^y,  9  Wtls.  $  3  Scoii  V.  Prrry,  3  JFUs.  »06. ; 
2  BL  758.  5.  C.  $  Barnet,  r). 
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1815. 

PROTHERO  V.  THOMAS.  Monday,  May  8. 

1  HIS  action  was  brought  to  recover  the  sum  of -f  H  :  14j.  A.^  an  attorney, 

for  money  paid  to  the  use  of  the  defendant,  and  was  ^  ^*^^i[^g"n  ^^ 

tried  before  Mr.  Baron  Richards ^  at  tlie  last  assizes  for  the  custody  for  debt 

county  of  Monmouth;  when  it  appeared  that  the  plaintiff  t^hich*2!Tuilnot 

was  an  attorney  at  Newport,  in  that  county ;  that  in  the  been  concerned, 

year  1810|being  at  that  place,  and  meeting  the  defend-  tekingfor  Ac* 

ant  in  custody,  at  the  suit  of  a  Mr.Prosser,  for  a  debt  of  *^*^5?"J*  *^^'» . 

^        ,         ^  .^.       ,.        ,-,         ,,,  ,  which  he  accord- 

X 10,  he,  after  satisfymg  himself  that  the  debt  was  due,  ingly  pays  to  th* 

consented,  at  the  request  of  the  defendant,  to  give  an  un-  ™"JJ,^ihoT'^" 

dertaking  to  pay  the  debt  and  costs ;  and  that  he  was  ac-  having  die  cotu 

cordmgly  debited  with  the  amount  by  Prosset^s  attorney,  iSfthU^w  not 

with  whom  the  plaintiff  had  a  running  account,  and  to  ^  disburtemeni 

whom  he  paid  the  debt  and  costs  in  May  1813,  without  nL  iJfthln'thc" 

previously  having  had  the  costs  taxed. — ^The  plaintiff  was  °J«»**»°?  o^« 

not  concerned  in  the  action  by  Prosser.  It  was  object-  i.  ss.  ' 
ed,  on  the  part  of  the  defendant,  that  the  plaintiff's 
claim  fell  within  the  meaning  of  stat.  2  G«9.*2,  c.  2S» 
/•  28.  (ii),  and  therefore,  that  he  should  have  delivered 
his  bill  to  the  defendant,  a  month  previously  to  the  com- 
mencement of  this  action.  In  support  of  the  objection, 
Crowder  v.  Shee  {b)  was  cited,  which  was  an  action  by  an 
attorney  against  an  underwriter  for  his  bill,  in  defending 
an  action  by  the  insured ;  and  Lord  EUenborougb  held. 


(a)  By  that  section  it  is  enacted,  *  That  no  attorney  or  solicitor 

*  shall  commence  or  maintain  any  action  or  suit,  for  the  recovery 
'  of  aiuy  feet,  charges,  or  duhunementi,  at  law  or  in  equity,  until 
'  the  expiration  ofone  month  after  he  shall  have  delivered  to  the 

*  party,  charged  therewith,  a  bill  of  such/eef,  charges,  or  disburse* 

*  ments,  written  in  a  common  legible  hand,  and  in  English,  (ex- 
'  cept  law  terms  and  the  names  of  writs),  and  in  words  at  length 
'  (except  times  aiid  sums),  which  bill  shall  be  subscribed  by  such 
'  attorney  or  solicitor.* 

{b)  1  Camp.  437. 


Pj^othbro 

V. 
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J  81 5.  ^^^'  *^^  plaintiff,  not  having  delivered  his  bill,  was  not 

entitled  to  recover  even  the  sum  which  he  had  paid  to  the 
insured,  as  his  costs  awarded  hitn  by  the  court. — ^Thc 
1  MOM  AS.  learned  judge,  however,  considering  that  the  plaintiff  in 
the  present  case  had  not  acted  as  attorney  for  the  defend- 
ant, but  had  merely  advanced  the  money  as  any  other  per- 
son might  hav«  done,  overruled  the  objection  ;  and  the 
jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjt.  P«// having,  on  a  former  day,  obtained  a  rule 
nisi  to  set  aside  this  verdict,  the  Solicitor-General  was  now 
to  have  shewn  cause  against  it ;  but  the  court  called  on  the 
learned  seijeant  to  suppc^-t  it.  He  accordingly  contend- 
ed that,  under  the  circumstances  of  this  case,  these  muse 
be  considered  as  proceedings  by  the  plaintiff  as  an  attoF* 
ney.  The  giving  an  undertaking  to  put  in  bail,  was  what 
no  one  but  an  attorney  copld  regularly  do ;  and  the 
money  paid  by  the  plaintiff,  as  the  costs  in  the  original 
action,  which,  it  appeared,  had  never  been  taxed,  an4 
which,  he  said,  could  not  qow  be  taxed,  must  be  consider- 
ed as  a  disbursement  within  the  act,  according  to  the  case 
of  Crowder  v.  Shee.-  The  courts,  he  said,  were  always  in- 
cltned  to  hold  attomies  very  strictly  to  the  rule. 

Lord  Chief  Justice  Gibds^ — The  objection  has  been 
supported  on  the  only  ground*  for  which  there  was  any 
colour  ;  but  this  is  certainly  not  a  case  within  the  statute, 
which  only  applies  to  cases  where  the  attorney  seeks  to 
recover  a  compensation  for  business  done,  and  disburse- 
ments made  by  him,  as  an  attorney.  This  is  not  aa  action 
of  that  kind,  but  it  is  brought  for  money  paid  to  the  use 
of  the  defendant,  in  settling  the  debt  and  costs  in  a  former 
action,  in  which  the  plaintiff  was  not  concerned;  and 
though  those  costs  may  never  have  been  taxed,  the  de» 
fcndant  might  have  applied  to  the  court,  and  they  would 
have  stayed  proceedings  till  thqy  wece  taxed.  Ax^y*  per- 
son, whether  an  attorney  or  not,  might  have  entered, into 
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tlic  same  eDgagem^nt  that  the  plamtiflF  entered  into.    If  isis. 

the  debt  which  he  paid  had  not  been  dtie,  that  would  ^"^^ 

have  been  a  defence  to  the  action ;  but  he  paid  this  v. 

money  to  the  use  of  the  defendant,  and  his  being  an  at-        Thomas. 
iomej  makes  no  di^erepce. 

The  rest  of  tht  court  concurred* 

Rule  discharged. 


ROGEHS  V.  PITCHER.  w      j        *>r 

Monday,  May  8. 

i  HIS  was  an  action  of  replevin,  in  which  the  defendant   Where  a-tenant, 
avowed  that  the  plai^tiff  held  the  closes  in  which,  &c.,  ^y.  n»'«^»>^^  or  * 

•^  '    misrepresenta- 

as  tenant  thereof  to  the  avowant,  at  the  yearly  rent  of  tion,  |)ays  rent  to 
^7 :  10/.,  payable  half  yearly,  on  the  25th  of  Decrmbtr,  ti.Kdem'„1; 
and  the  24th  of  Jufte  j  and  that  the  distress  was  made  for  *'»  ^^  ^^  ""'  p^e- 

V,        ,    .  ,         ,         -  1      *•  «v  cjudcci  by  buch 

Jti5,  bemg  two  years  rent,  due  the  24th  of  June,  1814.   payment  rrom 

The  plaintiff  pleaded  in  bar  noft  tenuit  modo  etformd.r-The  f^'^'"?  e^'i^^nce, 

^*  *^  -  f>.  t      f  on  a  plea  of ,»»     . 

cause,  was  tried  befpie  Mr.  Baron  Ricbgras,  at  the  last  as-  ienuii,  in  reple- 
si3?es  for  the  county  of  Monmouth^  when  il  was  proved,  on  g^"  M^^^Tland 
the  part  of  the  avowant,  that  the  lands  in  question  had  l^nl,  to  shew 
bc;en  the  property  of  a  Mr.  Pricf,  under  whom  the  plain-  notVmttlcd  1!>"' 
tiff  had  held  as  tenant ;  th^t  Price,  being  indebted  to  the  ^^^  «"*• 
^yowanti  executed  a  warrant  of  attorney  to.himi  on  which 
a  Judgment  w:as.  entered,  up,  and  a  writ  of  elegit  issued  in 
Hilary  term  1 8 1  Oj  by  virtue  pf  which  the  avowant  got  pos* 
session  of  a  moiety  of  the  estate  i^the  avowant  put  in  a  re- 
ceipt signed  by  his  agent  for  <£6: 12/.  6d.  from  the  plaintiff, 
<  being  for  a  year's  rent,  for  the  moiety  of  the  Ty  Cock 
^  farm/  (the  estate  in  question)  due  at  Midsummer  1812; 
and  he  also  proved  that  he  had  received  rent  for  that 
moiety,  for  the  half-year  antecedent  Co  that  time. — It  was 
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1813.         contended,  that  the  pavment  of  rent  to  the  ayowant  was 
primi  facte  evidence  of  a  tenancy  from  him,  and  there* 


Rogers  , 

f>.  fore,  that  unless  that  were  contradicted,  he  was  entitled  to 

PiTGHBR.       ^  verdict ;  and  that  the  plaintiff  could  not,  on  the  plea  of 

mn  tenuity  question  the  title  of  the  person  to  whom  he  had 

paid  rent  \  which,  it  appeared,  was  the  plaintiff's  object 

in  making  this  replevin.    The  learned  judge,  however, 

reserving  this  point  for  the  consideration  of  the  coorti 

permitted  the  plaintiff  to  go  into  evidence  to  rebut  the 

avowant's  title,  and  accordingly  a  fine,  passed  in  Hihr) 

term  1809,  of  the  lands  in  question,  which  was  prior  to 

the  entry  of  judgment  on  the  warrant  of  attorney,  was 

put  in,  and  a  deed  declaring  the  uses  to  be  for  5«rtfi 

'    Baker f  her  heirs  and  assigns.    The  cause  went  to  the 

jury  upon  the  validity  of  this  deed,  and  they,  considering 

it  to  be  valid,  found  a  verdict  for  the  plaintiff  in  replevin. 

Mr.  Serjt.  Pel/,  on  a  former  day,  obtained  a  rule  mn 

to  set  aside  this  verdict,  and  enter  a  nonsuit  on  the  point 

reserved ;  contending,  that  on  the  plea  of  non  tenuity  all 

that  it  was  necessary  to  prove  was  the  tenancy. 

The  Solicitor'Generaly  and  Mr.  Serjt.   Faugban^  novr 

shewed  cause,  and  contended  that  the  avowant  had  onlv 

a  right  of  possession  under  the  elegit,  and  therefore  was 

not  entitled  to  distrain  for  rent ;  for  that  the  sheriff 

could  not  deliver  the  land  extended ;  according  to  Lord 

Kenyan^  in  his  judgment  in  the  case  of  Taylor  v.  C^(j). 

[Lord  C.  J.  Gibbs, — ^No  doubt  the  sheriff  may  deliver 

it,    and   the  person   claiming    under    the    elegit   maj 

enter,   though   he   cannot  by  such   entry  disturb  the 

tenant   in  possession.     If  the  landlord  himself  be  in 

possession,  the  land  is  actually  delivered  over ;  if  he  hold 

it  by  his  tenant,  the  seigniory  only  is  delivered  over.] 


id)  3  T.  R.  795. 
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They  then  contended,  that  as,  under  the  circumstances,  isis. 

the  rent  which  the  defendant  had  received  must  be  con-         ..^"^^ 

IvOCBRS 

sidered  as  having  been  paid  under  a  mistake,  the  plaintiff  r. 

was  not  estopped  by  such  payment  from  shewing  that  the  ^^tc  h  kr. 
de;fendant  was  not  entitled  to  demand  it.  They  admitted 
that  in  general^  a  tenant,  after  having  paid  rent,  could  not 
plead  nUbabuit  in  tenementis,  or  dispute  his  landlord's  title; 
but  that  rule  did  not  apply  to  a  case  where  rent  had  been 
paid' to  a  person,  under  a  supposition  that  he  was  entitled 
to  claim  it,  which,  supposition  was  afterwards  rebutted.  If 
the  defendant  were  to  succeed  on  this  occasion,  there 
would  be  a  double  right  to  distrain,  since  the  jury  had 
found  that  the  deed,  by  which  the  lands  had  been  con- 
veyed to  Mrs.  Baker f  was  valid. 

Mr^  Serjt.  Pell  and  Mr.  Serjt.  Raugb,  contri,  admitted' 
that  if  the  defendant  were  not  the  real  landlord,  he,  the 
real  landlord,  would  be  entitled  to  recover  the  rent  over 
again  j  and  the  plaintiff  must  chuse  her  remedy,  either 
by  application  to  a  court  of  equity,  or  by  an  action  for 
money  paid.  But  they  contended  that  the 'payment  of 
rent,  even  though  under  a  mistake,  was  such  evidence  of 
the  iifiuncyy  as  called  upon  the  plaintiff  to  rebut  it  by  other 
evidence;  whereas  the  question  that  went  to  the  jury 
was,  not  the  tenancy  of  the  plaintiff,  but  the  title  of  the 
avowant ;  which^  they  said,  was  the  very  evil  intended  to 
be  remedied  by  stat.  1 1  Geo,  2.  ^.19  {b).  If  the  evidence, 
which  had  been,  given  by  the  plaintiff,  had  been  put  upon        ' 


(2>)  The  22d  section  of  this  statute  enacti^  '  That  it  maybe  law- 
'  ful  for  defendants  in  replevin  to  avow,  or  make  cognizance  i^ene- 
'  rally,  that  the  plaintiff  in  replevin,  or  other  tenant  of  the  lands 
*'where  the  distress  was  made,  enjoyed  the  same  under  a  grantor  de- 

*  mise  at  a  certain  rent,  during  the  time  wherein  the  rent  distrained 

*  for  was  incurred,  which  rent  was  then,  and  still  remains  due,  &c., 

*  without  further  sietting  forth  the  grant,  tenure,  demise,  or  title,  of 
'  such  landlord  or  lessor,  &c.* 


K00ER9 
V, 
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1^15.  the  record,  it  leould  have  amounted  to  nil  hdbuH  in  ient' 

mentis.     In  Syllivan  v.  StradliHg^a)^  the  law  on  this  sub- 
ject was  fully  discussed,  and  the  court  held  that  niliahat 
PiTCHWi.        j'u  tenementis  was  a  bad  plea  in  bar  to  an  avowry  for  rent 

Lord  Chief  Justice  GiBB's. — ^This  case  has  been  pre- 
sented to  the  court  in  different  shapes,  at  different  stages 
of  it ;  but  the  real  facts  are,  that  this  est;ire  bdonged  to 
Brice,  of  whom  the  plaintifi^held  as  tenant.     Afrerwardi, 
Pitcher  J  the  avowant,  procured  an  elegit  t6  b^  levied 
against  Price,  by  virtue  of  which  he  would  be'etitided,!]^ 
the  delivery  of  half  the  estate  by  metes  and  bounds,  to 
one  half  of  the  rent ;  the  other  half  remaining  still  due  to 
Price.     Knowing  these  facts  only,  arid  no  more,  the  plain- 
tiff' pays  for  a  time  half  the  rent  to  Pitcher.     It  turns  o«, 
however,  that  Price,  being  indebted  to  Mrs.  Bahr,  had 
previously  assigned  the  estate  to  her.    Under  these  cir- 
cumstances, it  is  clear  that  Mrs.  Baker  may  distrain  for  the 
rent,  and  that  the  plaintiff^  is  answerable  to  hfer,  as  long  as 
th6  tenancy  contihue's.  Pitcher  contends,  that  because  he 
had  induced  the  phuntiff*  to  pay  the  rent  to  him  once  or 
twice,  in  ignorance  tOo  of  the  facts,  she  is  bound  to  pay  it 
to  him  for  ei^er,  though  she  is  also  bound  to  pay  it  to  Mr«. 
Baker.     Justice  speaks  very  forcibly  against  such  a  posi- 
tion ;    but   if  we  found  any  law  by  which  a  person,  . 
having  paid  rent  on  one  occasion,  was  ever  after  bound 
by  that  payment,  we  must  decide  accordingly.    But  there 
is  no  such  law.     Refofe  the -statute  oiAnn,  the  assignee  of 
the  reversion  could  not  distrain  without  attornment ;  but 
it  has  never  been  held,  that  because  attornment  was  neces- 
sary to  complete  the  conveyance,  attornment  alone  was 
sufficient  without  any  conveyance.    I  did  not  expect  to 
find  any  authority  to  shew  the  reverse,  becatrse  thb  Ikw 


i*^i*— V-— i^M^f^-  ^1    .1 


(a)  2  WiL  ^(A, 
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w«s  too  plain  to  require  it.     I  have  found  no  case  in  point  j  315. 

on  the  subject  of  replevin,  but  in  Williams  v.  Bartbolo' 
iMfftf  (a)f  the  question  occurs  in  another  way.  *'  That  was 
sm  action  of  covenant  for  rent,  on  a  tiemise  by  E,  A,  to  Pitcher. 
which  the  defence  was,  that  the  premises  weire  s^tled 
on  JE.  B.  by  way  of  jointure,  as  long  as  she  should  con- 
tinue unmarried,  remainder  over ;  that  she  did  marry, 
in  consequence  of  which,  the  defendant  had  since  >paid 
the  rent  to  the  remainder-mam  The  marriage^  however, 
niraed  out  to  be  void,  and  the  court  hdd  that  the  rent 
hoving  been  paid  under  a  mis-apprehension,  the  defend- 
ant was  answerable  over  to  £..£•"  Now  how  can  that 
ease  be  dbtingutshed  from  the  present  ?  k  is  true,  that  * 
tlli^e,  the  marriage  was  solemn!^,  and  so  in  this  ^a^  the 
elejgtt  fssned,  under  which  Pkcier-cbaiMy  and  by  virtue 
of  which  the  plaintiff  paid  the  rent,  as  she  was  bound 
to  do.  But  then  appears  fhe  conveyance  to  Mrs.  Bakery 
by  which  the  operation  of  the  elegit  was^perseded,  like 
the  former  marriage  in  the  tase  cited,  by  which  the 
hitter  marriage  was  avoided.  The  payment  of  rent, 
therefore,  as  in  that  case,  must  be  considered  as  havinp^ 
been  made  by  mistake ;  it  only  raises  a  presumption  that 
the  party  might  have  distrained  for  rent;  which  pre- 
sumption is  open  to  be  disproved.  The  case  of  Syllivan 
V.  Stradling  has,  I  think,  been  pressed  itftO  thie  service  of 
the  present  case,  without  being  quit^  applicable.  It  is 
iU)w  settled  that  a  tenant  cannot  plead  nil  habuit  in  Une- 
htentis ;  but  the  meaning  of  that  is,  that  while  he  holds 
possession  he  canitot  plead  that  the  person  of  whom  he 
holds  had  no  right  to  demise  to  him.  But  it  is  a  very  dif- 
ferent question  y  whether  a  demise  to  another  person  can- 
not be  considered  as  rebutting  the  title,  under  which  the 

landlord  claims  rent* 

-  ■  ■    ■  ... 

(a)   I  B,  and  P,  a'Jd. 
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1815.  Mr.  Justice  Chambee. — ^Two  questions  were  made  in 

J^^^''^  this  case  at  the  trial :  one,  as  to  the  payment  of  rent,  was 

9,  reserved  for  the  court.    In  all  cases,  payment  or  rent  is 

Pitcher.  •  primi facie  evidence  of  the  landlord's  title  \  and  the  rea- 
son is,  that  it  would  be  hi^ly  inconvenient  that  tlie 
tenant,  by  resisting  the  further  payment  of  rent,  shooM 
on  every  occasion  be  enable^  to  bring  his  landlord's  tide 
into  question ;  such  a  practice  would  be  productive  of  great 
insecurity, -and  therefore  the  evidence  should  be  ttroogto 
rebut  such  payment.  A  variety  of  cases  mi^it^  however,  be 
putj  in  which  a  tenant  would  be  excused  for  paying  roit 
to  a  person  not  really  entitled  to  it;  and  in  the  present 
case,  there  is  a  very  good  reason  for  making  an  exc^cioo 
to^the  general  rule.  Pitcier  had  obtained  judgment  and 
execution  on  an  elept  against  the  plsuntiflTs  landkvdi 

■ 

which  was  quite  enough  to  deceive  the  person  actually  ia 
possession ;  and  to  be  sure^  on  discovering  the  truth,  Ae 
is  entitled  to  shew  that  the  rent  was  paid  under  amistakCi 
The  other  question  was,  as  to  the  validity  of  the  convey- 
ance to  Mrs.  Baker  J  which  was  a  question  for  the  jmy  to 
'    decide,  and  which  they  have  decided. 

Mr.  Justice  Dallas.— I  am  of  the  same  opinion.  The 
general  rule  is  quite  clear,  that  the  tenant  cannot  dispute 
his  landlord's  title ;  and  the  reason  is  obvious,  and  ac- 
cording to  reason  and  common  sense.  But  that  goes  oa 
the  ground  that,  by  his  taking,  he  admits  the  title  of  his 
landlord.  But  here  the  plaintiff  did  not  take  originallj 
from  Pitcher^  and  the  jury  have  found  that  Piicber  had 
not  a  good  title.  The  question,  therefore^  is,  whether 
payment  of  rent  under  a  misrepresentation  estops  the 
plaintiff  from  resisting  any  further  payment^  after  the  dis- 
covery of  the  mistake.  I  think  that  such  paymenti 
thoufrh  it  did  raise  primA  facie  evidence^  yet  was  open  to 
be  rebutted  by  otb^r  evidencJe. 

Rule  discharged. 
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q,  '  ^  «  ^-  »M^THii«.  M^,^y^  j^  ^ 


'Y 


.     o^       <.  ^n  Stat.  43  Gio.  3,  r.  84  (a),  for  The  incambent 

*:    '\  incurred  between  the  Ist  ^'f  two  lirings, 

-  <^  r  iT^     f  ^^^  ^'^  which  hat 

!^  ^  ^  ^  October  1813,  and  was  a  house  of  rasi- 

*  *>      '  V  the  admissions  of  not,  mxj  retide 

Martin  J  in  the  toiiage-houie, 
-         f  cy  without  a  licenos 

tne  1st  of  January  from  the  bithcip ; 

.  tollowing,  he  resided  in  a  5"^  »uch  reti- 
•  i     ro      *^      .        1  dence  Will  ex- 

f^rish  of  St.  Martin^  (there  being  cuse  him  from 

.oe  in  that  parish)   except  for  four  'W''*^"?  P"  «<>• 
,     .  ,  ^  other  living. 

.uerent  times,  during  which  he  was  resident 
^ectory-house  of  LittU  Bemlej ;  and  so  between  the 
.«c  of  January  18 13,  and  the  1st  of  October  following.  It 
was  contended,  that  the  defendant  was  not  entitled  to  re* 
nde  in  the  paridi  of  St.  Martin  out  of  a  parsonage-house, 
although  no  parsonage-house  existed  there,  without  a 
licence  firom  the  bishop,,  in  pursuance  of  the  19th  section 
of  the  act ;  but  that,  at  all  events,  such  a  residence  did 
not  excuse  him  from  residing  at  Littk  Bentley^  where  there 
was  a  house  of  residence.  The  learned  judge,  howevei^j^ 
was  of  opinion  that  each  residence,  per  /f ,  was  good  i  and 
accordingly  directed  a  nonsuit. 

Mr.  Seijt.  Copley^  on  a  former  day^  obtained  a  rule  met 
to  set  aside  this  nonsuit^  on  the  latter  ground  \  the  Chief 
Jusdce  observing,  with  regard  to  the  former,  that  the 
.gross  absurdity  of  sdch  an  objection  was  too  manifiest  to 
allow  of  any  hesitation : — A  man  was  to  be  required  to 


(a)  Vid.  ante,  p.  368.  noie  (a). 
VOL*  !•  F  P 
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1815.  Mr.  Justice  Chambre. — ^Two  questions  were  made  b 

J'^^'^^  this  case  at  the  trial :  one,  as  to  the  payment  of  rent,  was 

9,  reserved  for  the  court.    In  all  cases,  payment  of  rent  is 

Pitcher.  *  primifade  evidence  of  the  landlord's  title  ;  and  the  rea- 
son is,  that  it  would  be  highly  inconvenient  that  the 
tenant,  by  resisting  the  further  payment  of-  rent,  should 
on  every  occasion  be  enable^  to  bring  his  landlord's  tide 
into  question  \  such  a  practice  would  be  productive  of  greit 
insecurity,  and  therefore  the  evidence  should  be  strong  to 
rebut  such  payment.  A  variety  of  cases  mightj  however,  be 
put,  in  which  a  tenant  would  be  excused  for  paying  not 
to  a  person  not  really  entitled  to  it;  and  in  the  present 
case,  there  is  a  very  good  reason  for  making  an  exceptka 
to^the  general  rule.  Pitcher  had  obtained  judgment  aol 
execution  on  an  elegit  against  the  plaintiflTs  haMotd, 
which  was  quite  enough  to  deceive  the  person  actaaQjin 
possession ;  and  to  be  sure,  on  discovering  the  tmth,  die 
is  entitled  to  shew  that  the  rent  was  paid  under  amistakCi 
The  other  question  was,  as  to  the  validity  of  the  confej- 
ance  to  Mrs.  Baker ,  which  was  a  question  for  the  jury  to 
decide,  and  which  they  have  decided. 

Mr.  Justice  Dallas.— I  am  of  the  same  opinion.  The 
general  rule  is  quite  clear,  that  the  tenant  cannot  dilute 
his  landlord's  title  \  and  the  reason  is  obvious,  and  ac- 
cording to  reason  and  common  sense.  But  that  goaci 
the  ground  that,  by  his  taking,  he  admits  the  title  of  lut 
landlord.  But  here  the  plaintiff  did  not  take  originllr 
from  Pitcher^  and  the  jury  have  found  that  Pitcher  \tA 
not  a  good  title.  The  question,  therefore^  is,  whedier 
payment  of  rent  under  a  misrepresentation  estops  tke 
plaintiff  from  resisting  any  further  payment,  after  the&- 
covery  of  the  mistake.  I  think  that  such  paymeoti 
though  it  did  raise  primA  facie  evidence^  yet  was  q)en  ts 
be  rebutted  by  otb^r  evidencJe. 

Rule  dischai^- 
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This  action  was  brought  pa  stat*  43  Geo.  3,  r.  84  (/i),  for  The  incqmbent 
penalties  alleged  to  have  been  incurre4  between  the  Ist  ^^**^°  ^*h^"Ph 
o£  January  1812,  and  the  Ist  of  October  1813,  and  was  a  hoiueofrasl-" 
t|i(Bd  before  Mr.  Baron  Woad^  at  the  last  assizes  for  the  J^he^hi^' 
county  of  Essex ;  when  it  appeared,  by  the  admissions  of  not,  vmj  retide 
both  sides,  that  the  defendant  was  rector  olLittie  Bentley,  S^J^V^'jS*' 
in  the  county  of  Essex,  ^d  also  of  $t*  Martin,  in  the  touage-hoiue, 
town  of  Colchester  \ — tbat  between  the  ]Lst  of  January  from  the  bishop ; 

1812,  and  the  31st  o£  December  following,  he  resided  in  a  V^^  wch  reti- 
t_  rt  •  .1  .  1     <•«     »^      .       1  dcncc  Will  ex- 

house  of  his  own,  in  the;  parish  of  St.  Martm,  (there  beug  case  him  from 

DO   parsonage-house  in  that  parish)  except  for  four  '^i^^P'^4?* 

months  at  different  times,  during  which  he  was  resident 

in  the  rectory-house  of  Little  Bent/ey  ,*  and  so  between  the 

1st  of  January  18 13,  and  the  1st  of  Oe/o&fr  following*  It 

was  contended,  that  the  defendant  was  not  entitled  to  re*^ 

side  in  the  paridi  of  St.  Martin  out  of  a  parsonage-house, 

although  no,  parsonage-house  existed  there,  fHthout  a. 

licence  from  the  bishop,,  in  pursuance  of  the  .19th  section, 

of  the  act ;  but  that,  at  all  events,  such  a  residence  did 

not  excuse  him  from  residing  at  Little  Bentley,  where  there 

was  a  house  of  residence.     The  learnt  judge,  howevex;^ 

was  of  opinion  that  each  residence,  per  se,  was  good  \  and 

accordingly  dii^cted  a  nonsuit. 

Mr.  Serjt.  Copley,  on  a  former  day,  obtained  ajruleniii. 

to  set  aside  this  nonsuit,^  on  the  latter  ground  %  the  Chief. 

Justice  observing,  with  regard  to  the  former,  that  the, 

gross  absurdity  of  sdch  an  objection  was  too  manifest  to. 

allow  of  any  hesitation  : — A  man  was  to  be  required  to 


(a)  Vid^  ante,  p.  368.  note  (a). 
VOL.  U  F  P 


548  CASES  IN  EASTBR.  T£RM, 

1 81 5.  ^^^^  ^  licence  to  reside  out  of  a  house  which  did  not  exist, 

Jt^  and  which  he  could  not  be  called  upon  to  build. 

o.  Mr.  Serjt.  Best^vns  now  to  have  shewn  cause,  but  the 

Smvth«s.  ^Q,jrt  called  on 

Mr.  Serjt.  Copley  in  support  of  the  rule. — ^He  con-' 
tended,  that  the  defendant's  residence  at  St.  Martuis 
was  onl^  an  excuse  for  residence  there ;  because,  as  there 
was  no  parsonage-housfr-  there,  it  could  not  be  consi- 
dered as  a  regular  residence,  and  therefore  did  not  ex* 
cuse  the  defendant  from  residing  at  Littk  Bentley^  where 
there  was  a  parsonage*house.  It  did  not  follow,  that  be- 
cause he  could  not  reside  on  one  benefice,  he  should  not 
live  on  his  other.  In  Lenv  v.  Bbeison  {d^  the  defendant 
was  rector  of  Busbey^  to  which  there  was  a  parsons^ 
house,  but  resided  in  a  house  belonging  to  himself,  which 
was  in  the  parish  of  Bushey,  2nd  also  \rithin  the  limits  of 
the  archdeaconry  of  St.  Albans^  which  the  defendant  held 
with  the  rectory  of  Busiey,  and  to  wluch  there  was  no 
archidiaconal  house.  The  court  held  unanimously,  that 
the  not  having  it  in  his  power  to  reside  on  the  archdea- 
conry, where  there  was  no  house  of  residence,  was  no  ex- 
cuse  for  not  residing  on  his  parsonage  where  there  was  a 
house ;  and  that'  then  he  must  reside  in  that  house,  and 
not  in  any  other,  though  in  the  same  parish.  Thb  case, 
he  said,  was  exactly  in  point,  and  went  on  the  distinction 
between  actual  residence  and  an  excuse  for  residence.  In 
JVilkimon  v.  AUoity  cited  as  a  note  to  Law  v.  Rbetmi 
where  there  wias  no  parsonage-house,  and  the  incumbent 
did  not  reside  in  the  parish,  the  court  held  that  though 
impossibilities  would  excuse^  yet  he  must  come  as  near  as 
he  could  to  residing  in  the  parsonage-hQuse,  and  must  re- 
side somewhere  within  the  parish. '   [Lord  C.  J.  GiUs.-^ 


-r- 


(a)  3  Bur.  2722 
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That  case  cannot  be  reconciled  with  that  of  Law  v.  Ibbet- 
son.'l  Mr.  Serjt.  Copley  saidy  he  only  cited  it  to  shew  that 
it  was  considered,  not  as  a  residence,  but  merely  as  an  es^ 
ruse ;  and  that  if  he  had  had  another  benefice  with  a  house 
on  it,  he  would  have  been  bound  to  reside  upon  that. 

Lord  Chief  Justice  Gibbs. — If  we  look  at  the  justice  of 
this  case,  as  far  as  that  term  is  applicable  to  such  a  case. 
Inhere  we  have  only  to  do  justice  to  the  parishioners,  who 
fall  under  the  care  of  the  incumbent,  the  plaintiff's  doc* 
trine  is  exactly  contrary  to  it ;  for  the  consequence  of  it 
would  be,  that  where  a  man  has  one  living  with  a  house 
of  residence  upon  it,  and  another  without,  he  could  never 
live  at  all  on  that  living  on  which^here  was  no  house,  or  at 
least,  not  for  more  than  three  months,  and  the  parishioners 
would  consequently  be  without  a  clergyman.  That  never 
could  have  been  the  intention  of  the  legislature,  which 
was  to  provide  for  as  egual  a  distribution  of  residence  a$ 
possible.  If  there  be  a  house  of  residence  within  the 
dignity,  the  incumbent  is  bound  to  live  in  it ;  but  if  there 
be  none,  and  lie  reside  within  the  living,  that  is  the  only 
possible  residence  that  the  circumstances  can  admit  of. 
It  is  insisted,  however,  that  this  is  only  ^n  excuse  for  resi- 
dence ;  but  the  same  reason  that  excuses  him  for  living 
on  a  benefice  where  there  is  no  house,  will  also  excusa 
him  from  residing  on  any  other  living,  viz.  that  he  is  per- 
forming his  ecclesiastical  duties  there ;  and  I  therefore 
cannot  think  that  a  man  is  not  to  be.  protected  by  a  resi- 
dence on  one  living  from  residing  on  another,  though 
there  be  no  house  on  the  former. 

The  rest  of  the  court  were  unanimously  of  opinion 
with  the  Chief  Justice,  and  the  rule  was  accordingly 

Discharged  (a). 


1815. 


Wyhit 
«• 


>  ir 


(a)  See  Wright  V.  Fiamank,  supr^^  36$. 
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MoBd^ay  8.  FLETCHBR  V.  WELLS. 

A  motion  to  set  yj^^^  g^^^  Blosset  shewed  cause  aninst  a  rule,  obtained 
Aside  proceedings  '^     -  .  .         ©     .  ,.        .      i.. 

for  irregularity     by  Mr*  Serjt.  Best^  to  set  aside  the  pxxxreedings  tn  this 

itSLIi  M  the  **"  ^^^^  ^'^^  irregularity  in  the  process,  the  year  in  the 
plaintiff,  by  uk-  tice,  at  the  foot  C|f  the  jprocess,  b^ing  in  fignres. 
iSe  caused  thewi  pcndently  of  the  question  of  law  as  to  the  irregularity  (€), 
that  he  means  to  he  contended  that  the  defendant  was  too  late  in  his  appfe- 
foreTwhen  a  de-  cation.— It  appeared  that  the  writ  had  been  sued  ou^  oo 
fendant  has  ^^  i^^  oi  December  lastj  returnable  the  firat  return  of 
with  notice  of     Hilary  term;  that  on  the  13th  of  Afril^  the  defiendant 

declaration,  and,  ^^^  served  with  a  notice  of  declaration,  wWch  was  filed 
interlocuiory  '  • 

judgment  having  accordingly ;  that  interlocutory  judgment  was  signed  oo 
i^Swof  ^^^  ^•^  of  April,  and  that  on  the  S9th  of  4>rf/,  the  de- 
executing  a  writ  fendant  was  served  with  a  notice  of  executing  a  writ  of 

ioo"atc  to'uke"  inquiry.  The  present  motion  was  made  on  the  5th  6f 
advantage  of  a      May. 

^^s.  Mr.  Serjt.  Best,  being  called  upon  to  support  his  rule, 

contended  that  this  application  might  be  made  at  any 
time,  before  the  defendant  had  taken  a  new  step  in  the 
cause  ;  and  cited  Dandv.  Barnes  {h),  where  an  applicatioo 
of  the  same  kind  as  the  present  was  made  on  the  26th  of 
November,  the  last  day  of  Micbaelmas  term,  the  writ  hav- 
ing been  sued  out  on  the  29th  of  June ,  retm^nable  on  the 
3d  of  November,  and  the  court  held  that  the  application 
was  in  time. 

I^rd  Chief  Justice  GiBBS.-!— After  the  defendant  m' 


n— r 


(a)  The  court,  on  a  former  occasion  in  iliis  term,  had  expresrisl 
their  intention  to  confer  with  thejudg^of  the  Kin^s  Bench,  on 
the  question  of  this  irregularity,  which  in  Rogan  v.  iee,  anlefT:, 
they  had  decided  was  fatal»  on  the  authority  of  a  case  in  that  court ; 
and  accordingly  several  cases,  in  which  this  application  had  been 
niadCf  stood  over.  In  the  following  term,  the  Chief  Justice  drli- 
\cTed  the  0|)inion  of  the  court,  that  it  was  not  necessary  to  <;cf  v\ii 
the  year  at  full  Icoglh.     Fid.  posted,  p.  677. 

(/•)  AnCf,  403. 


I**^  w 


ti.z)  So  in  Dovmei  ▼.  fFitkeringion,  2  Taun.  ^43. 


Flbtghir 
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served  with  this  defective  process^  he  was  not  bound  to  181^ 

'  take  notice  of  it,  till  he  learnt  that  the  plaintlflT  meant  to 
act  upon  it ;  for  till  then^  he  had  a  right  to  conclude  that  t 

the  plaintiff  had  discovered  his  error,  and  did  not  mean  ^^tLi*- 
to  pursue  it.  But  when  he  found,  by  receiving  a  notice 
of  declaration,  that  the  plaintiffdid  mean  ,to  proceed,  he 
should  have  made  his  application  immedfately  i  whereas 
he  wanted  till  he  had  received  notice  of  executing  the  writ 
of  inquiry.  The  rule  in  the  J^g^s  Beneb^  is,  to  refuse 
these  motions,  even  though  no  new  step  hasi  been  taken* 
unless  the  defendant  make  his  application  within  reason- 
able time ;  this  .court,  however,  wi)l  not  bind  the  defend- 
ant to  any  particular  time,  nor  refuse  the  application,  un-  t 
less  the  party  who  has  served  the  defective  process  take 
some  step,  by  which  he  shews  thai  he  means  to  pt!dceed 
upon  it ;  in  which  case,  they  expect  the  application  to  be 
made  immediately  (a). — ^In  Dani  v.  Barnes^  no  new  step 
had  been  taken  by  the  plaintiff. — Per  C^am^  ., 

Rule  cAcharg^ 
with  costs. 


HMD  OF  l^ASTBR  TERM. 


/    » 
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Couit  oC  Common  ^Um^ 
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1813. 


fiEORGE  *ELLis,  plaintiff,  and  bbnjamin  johnson  and       Sauirday^ 

•r      J  r      •  May  87. 

wife,  deforciants. 


SJ. 


jMr.  Serjt.  Best  moved  that  the  writ  of  covenant  nppn  Fine  allowed  to 
this  fine  might  be  allowed  to  pass  through  the  proper  Srcopy*o?t^ 

offices,  upon  the  copy  of  the  Chief  Jastice's  copy  of  the  Precipe  and  con* 
.               \     -         -  .     1    ,          *.^      .       .          cord  left  with  th«' 
praecipe  and  concord,  tne  ongmai  tbweof  navmg  been  judge; theori- 

lost ;  and  that  the  chSrographcr  might  be  directed  to  make  P***'  having  bee^; 
out  or  ingross  the  indentures  of  the  fine. — ^The  affidavit 
was  1>y  the  cognizee  of  the  fine,  and  stated  that  he  knew 
the  cognizors  named  therein ; — ^that  the  fine  was  acknow- 
ledged by  them  before  the  Lord  Chief  Justice  on  the 
29th  of  June  last ; — that  the  writ  of  covenant  relating  to 
the  said  fine  was  compounded  in  July  last,  and  the  fine 
and  fees  paid  'thereon,  and  was  afterwards  passed  at  the 
return  office ;  but  that  the  praecipe  and  concord  were  l6st 
or  mislaid  ; — that  the  deforciants  were  both  living  ;-r— 
that  the  premises  contained  in  the  fine  were  tbe  estate  of 
the  deforciant  Benjamin  Joinson,  and  that  the  reason  of 
levying  the  fine  was  to  bar  his  wife's  dower;— and  that 
the  parchment  writing  annexed  to  the  affidavit  was  a  true 
copy  of  the  copy  of  the  praecipe  and  concord  acknpw« 
ledged,  and  in  the  custody  of  his  lordship's  clerk. 

The  court,  after  observing  that  this  application  proved 
the  importance  of  the  practice,  that  the  copy  of  the  pro- 
ceedings left  with,  the  judge  should  be  signed  by  the 
parties  •, — since  that  gave  a  further  security  to  the  courts — 

Complied  with,  this  application* 
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SatoriMy.  FoNSiCK  V.  MikCNAYi  esq.  and  anpther. 

May  «7. 

^Im  as  action         This  was  an  action  agunst  the  late  sheHff  of  AfiJdtesntf 

Tiff  for  not  ar«       for  not  arresting  a  person  against  whom  the  plaintiff  had 

retUog,  it  .it         ^^  q^^  ^  ^|.jt  q„  ^j^g  j  g^j^  ^f  y,|/-  1314  for  the  sum  of 

not  iDmcient  ^    ^' 

evidence  to  con-    £V^^  retumsAle  the  first  return  of  Michaelmas  term  fol- 

^hUoffiw.  lo^ng^  The  cause  was  tried  before  Lord  Chief  Justice 
that  the  officer*!  G'Ms  at  GmldhaU^  at  the  sittings  after  last  Eastir  term, 
S^writl^'and  ''''  when  an  objection  was  taken  by  Mr.  Scrjt.  Beit^  that  there 
that  the  writ  ^9^  not  sufficient  evidence  to  connect  the  defendants  with 
turned  wm  eii      ^^^  officer. — ^It  appeared  that  the  defendants  went  out  of 

t»9tfn^  ;--ihc     oflice  at  Micboilnuu.  1 8 1 4 1  and  that  the  writ  was  returned 

shenff  having  ,  ,       -.  »t        t  t 

gone  out  of  office  non  est  inventus  on  the  6th  of  Navem^r: — It  was  con- 

Wore  the  reUim.  tended,/ri/,  that  the  aUegation,  that  the  defendants  were 

sheriff  till  the  return  of  the  writ,  was  negatived :  The  CUrf 
Justice^  however^  considered  that  this  was  immaterial,  pro- 
vided they  were  in  office  at  the  time  of  the  neglect.— £t 
was  then  objected  that  the  nafne  of  the  officer,  Ofocv, 
upon  the  writ,  was  no  evidence  against  the  defendants; 
and  so  his  lordship  was  of  opinion^  especially  as  they  were 
out  of  office  at  the  time  of  the  return.— pNext  it  was  ob- 
jected that  tlie  return,  having  been  made  when  the  de-. 
fendants  were  out  of  office^  was  no  proof  that  they,  had 
ever  issued  a  warrant  to  Owen,  and  did  not  £x  on  them 
any  privity  with  him: — The  Chief  Justice  concurred  in 
that  objection  also ;  but  considered  that,  if  the  plaintiff 
could  shew  by  any  other  means  that  the  defendants  were 
parties  to  the  return*  that  would  remove  the  objection.  It< 
was  then  attempted  to  give  parol  evidence  of  the  vrarrant, 
on  the  ground  that  Owen  had  gone  to  reside  at  Ports* 
mouth  \  his  lordship,  however,  thought  that  such  e^- 
dence  could  not  be  received,  and  the  plaintiff  was  non- 
suited. 
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Mr.  Serjt.  f^augban  now  moved  that  this  nonsuit  should  181$. 

be  set  aside,  and  a  new  trial  granted.    He  contended  that  ""^"^^ 

the  name. of  Owfn  having  been  inserted,  it  was  to  be  as-  r. 

«umed  that  the  defendants  had  adopted  it^  even  though  it      Magnav. 
had  been  introduced,  and  the  writ  returned,  in  their  ab-. 
sence  from  office. 

Lord  Chief  Justice  Gxbbs.— The  demand  in  this  actton 
being  so  small,  the  court  would  not  grant  a  new  trial, 
unless  the  plaintiff  were  strictly  entitled  of  right  to  de- 
mandit.  That  is  the  general  rule  $  but  J  do  not  think  that 
in  this  case^  any  thing  was  left  untouched  by  my  brother 
Vaughan  at  the  trial.  I  an^  clearly  of  opinion  that  the 
return  of  non  est  inventus  is  no  evidence  that  any  wanrant 
had  been  issued  by  the  defendants  to  Owen;  nor  that 
his  name  i^ras  indorsed  on  the  writ  by  them.  The  regular 
way  to  connect  the  sheriff  with  his  officer  is  by  the  pro* 
duction  of  the  warrant;  and  though  they  may  be  con- 
nected by  other  evidence,  such  evidence  must  be  very 
clear.  My  brother  Vaughan  contends  that  this  connec- 
tion is  established  by  the  return  of  Owen  himself  of  what 
he  did  under  the  writ,  which,  being  received  by  the 
sheriff,  is  an  acknowledgment  by  him  of  what  has  be^i 
done.  I  agree  that,  if  it  had  been  proved,  that  the  de- 
fendants, as  sheriffs  had  received  the  return,  it  would  have 
been  sufficient  to  shew  that  Owen  was  their  officer:— 
But  there  was  no  such  proof;  for  the  defendants  went 
out  of  office  in  September ^  and  the  return  was  not  till  the 
6th  of  NcvemhTp  which  was  therefore  no  recognition  by 
the  defendants. 

The  rest  of  the  court  concurred. 

Rule  refused. 
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TV*^X*  TASKER  and  others,  v.  sco tt. 

^.,  the  captain  ^^^^  ^^^  ^n  action  on  the  money  counts,  and,  a^  ap- 
incurred  ex-  peared  by  the  particular  of  tlie  plaintiff's  demand,  was 
SCS^  d«mT'  browg**^  to  recover  the  sum  of  <£241  :  1 5s.  3rf.,  «  for  the 
bill  on  hit  owner  <  costs  and  charges  of  effecting  an  insurance  on  interest 
a  memorandum,    '  hy  the  ship  Ocean^  in  August  last,  at  the  instance  and  re- 

*  that  if  it  should  <  qu^st  of  the  defendant.'    TTie  defendant  was  captain  of 

*  not  be  honour-        *  *^ 

*  ed,  the  holder    the  ship,  which  had  been  employed  in  the  Americmn  tnde, 

\  ^^^^^H^  a*^  having  incurred  certain  expences  on  her  account  in 
"and  place  the  Canad^y  drew  a  bill  for  the  amount  on  his  owner,  Mr. 
^SiW^pW  BmsfieU,  in  London,  dated  Quebec,  the  10th  of  Jum, 

*  ^/soccounf  1814;  payable  to  Mr.  J.  Goudie,  with  this  memorandum 
dorsed  toB^  and  at  the  foot  of  it :— '  If  the  above  is  not  duly  honoured, 

by  him  presented  c  ^j^^  holder  will  insure  the  amount,  and  place  the  pre- 
fer acceptance,  ^  ^  »  r  r- 

but  dishonoured  J  '  mium,  &c.  to  the  ship's  and  my  account.  James  Scott* 
f  "cu^n\mm/"  This  Wll  was  indorsed  and  transmitted  by  Goudie  to  the 
•ance,  ihc  interest  plaintifii  in  this  country,  and  by  them  presented  for  ac- 
bc  on  the  hill. ceptance,  but  dishonoured ;  and  accordingly,  the  plain- 
In  an  action  by  tiflf^  effected  the  insurance  on  the  12th  of  August^  1814, 
B.  against  ^,  for  i         mi     •  *     ,       . 

thf  premium  and  for  the  space  of  three  months.— The  mterest  was  declared 

<^^ptnces'r- Held,  ^^  be  *  on  a  bill  of  exchange  drawn  by  J.  Scott  on  M. 
justified  in  effect-  *  Bousfield^  Lombard-Street,  in  favour  of  John  Goudie,  for 

Incc tt  fortVme.  '  ^^^"®  received  for  the  use  of  the  ship.*— The  ship  was 
instead  of  on  the  lost  on  the  22nd  of  N^ember^  1814. — The  cause  was  tried 
2mUy!thaf  "wiie-  *^  ^^  sittings  after  last  Easter  term,  at  Guildhall,  before 

iher  the  insur-      Lord  C.  J.  Gibbs,  when  the  Solicitor  General,  on  the  part 

a  nee  were  void 

or  not.  as  be-  '  of  the  defendant,  made  two  objections; /frj/,  that  this 

tweeniheinsured  ^^  ^,^1  illegal  insurance,  and  not  available  against  the 

M  ritersy  B,  was  underwriters ;  being  an  iusurance  without  interest,  and 

tilled  riicove"r  Prohibited  by  stat.  19  Geo.  2.  c.    37-,-and  therefore, 

the  expences  in-  that  the  premium  could  not  be  recovered  back.    The 

purre     y    im.  Chief  Justice,  however,  thought  otherwise;    his  lord- 
ship observed,  that  there  were  many  cases  where  the  po« 


Taskek 

V, 

Scott. 
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licy  would  be  void,  and  yet  the  premiums  might  be  re-  1815* 

covered  back ;  and  that}  if  the  insurance  were  really  ef- 
fected by  order  of  the  person  having  an  interest  in  the 
subject  of  it,  there  was  no  doubt  but  the  expences  incur- 
red might  be  recovered. — Secondly y  it  was  objected^that  the 
insurance  should  have  been  on  the^hip^  and  not  on  the 
bill ;  and  on  the  voyage,  instead  of  for  three  months  ^ 
because  the  owners  would  have  had  no  benefit  from  the 
insurance,  in  the  form  in  which  it  was  effected:— -Ta 
which  his  lordship  answered,  that  it  was  not  intended 
to  be  for  the  benefit  of  the  owners,  hut  of  the  person  ad- 
vancing the  money ;  that  the  insurance  was  for  time,  and  in 
his  lordship's  opinion,  judiciously  so ;  because,  by  confin* 
ing  it  to  that  extent,  the  plaintiffs  lessened  the  burthen 
of  the  premium. — ^The  jury  found  a  verdict  for  the  plain* 
tifl[s. 

The  SoUdtor-Gfneral  now*  moved  that  this  verdict 
should  be  set  aside,  and  a  new  trial  granted,  on  the  points 
above  stated.    As  to  the  firsts  he  contended  that  thb 

■4 

was  clearly  a  wager  policy,  within  the  principle  of  Kulen 
V.  Vigne{a\  and  that  where  the  contract  under  which  a 
person  lays  out  money  is  illegal  within  his  knowledge^ 
whether  by  statute  or  otherwise,  he  cannot  recover  the 
expences  incurred  in  carrying  it  into  execution.  As  to 
the  second  ^inty  he  insisted  that,  though  the  holder  of 
the  bill  was  left  to  his  discretion  as  to  the  extent  of  the 
insurance,  still  it  was  his  duty  to  efllect  it  for  the  voyage, 
so  that  the  owners  might  have  had  the  frrll  benefit  of  that 
insurance,  supposmg  it  to  be  available  at  all,  when  the 
ship  was  lost. 

Lord  Chief  Justice  Gibbs. — I  t»mnot  say  that,  on  fur- 
ther consideration^  I  think  there  is  any  weight  in  either 
of  these  objections*    As  to  the  insurance  being  fat  dme» 


itfliP—M 
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Taskbr 

t. 
Scott. 
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and  not  on  the  whole  vojzge,  there  was  no  particular  in- 
surance prescribed,  but  it  was  left  to  the  discretion  of  the 
holders  of  the  bill,  and  if  they  have  exercised  that  discre- 
tion honestly,  I  see  nothing  to  control  it.  With  respect 
to  the  illegtdity  of  the  insurance,  as  to  which  I  desire 
that  my  opinion  may  be  considered  ais  confined  to  this 
particular  ca$e»  the  ifisured  had  this  into'est  iii  the  arrival 
of  the  ship,  that  by  such  arrival,  his  debtors  wodid! 
have  more  ample  means  of  paying  the  amount  of  the  bill. 
It  was  on  the  authority  given  by  the  bill,  and  by  the  di- 
rection of  the  capttiin,  that  the  ihsurahce  was  eflfected; 
and  the  plaintifis  having  previously  advanced  this  money 
for  the  use  of  the  captain,  I  think  they  are  entitled  to  re- 
cover it  back.  In  many  caseSy  this  would  be  an  available 
security,  indeed  in  all  cases  but  that  otSriiub  vessels,  and 
I  see  no  necessity  for  in^ptiring  whether  this  were  a  J7ri- 
tisb  ship  or  not. 

The  rest  of  the  court  concurred. 

Rule  refused. 


Wedncwlay, 
May  31. 

Two  BrUisk 
»ubject8,  ^.  anrl 
B.,  being  detain- 
ed prisoners  in 
France,  A,  draws 
bills  payable  to 
JB.  on  another 
British  subject 
resident  in  Eng- 
landp  which  B» 
indorses  to  C,  an 
alien  enemy  :— 
Held,  that,  on 
the  return  of 
peace,  C  is  en- 
titled to  recover 
the  amount  of 
the  hills  from  the 
acceptor. 


ANTOINB  V.  MORSREAD. 

This  action  was  brought  to  recover  £be  amount  of  &\t 
bills  of  exchanges  which  had  been  drawn,  accepted,  and 
indorsed,  under  the  following  circumstances.— Sir  Jotn 
Morsbeadf  the  father  of  the  defendant^  I'^g  detiuned  as 
a  prisoner  in  France  at  the  recommencemeift  of  hosdfities 
after  the  peace  of  Aimens^  was  sent  with  many  others  to 
Virdum^  where  he  resided  a  cimriderabie  time  $  and  drew 
the  bills  in  question}  bmng  all  of  the^same  date,  12th  of 
Sefiimter  1806,  and  payable  at  twelve  months  after  datcy 
on  his  son  in  Eiigbmdi  four  of  which  were  payalde  to  a 
Colonel  Tyndallj  and  one  to  a  Mr.  ^£ffte;«^/l,  who  were  also 
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ieUnut  at  Vtrdum ;  the  biUs  were  all  transmitted  to  Lmdony 
QfLd  accepted  by  the  de£Nidaiit»  and  shortly  after  indorsed 
to  the  plaintiff.  The  action  was  commenced  after  the  late; 
peace  was  concluded  with  Frmnci.   The  cause  was  tried  at 
WestmnHir^  at  the  rittings  after  last  Rastir  term,  before 
Lord  Chief  Justice  GtUsy  when  it  appeared  that  the  bill 
which  was  drawn  in  fiivour  of  Sstwki  had  been  giv^i  to 
secure  a  gaming^ebt  i  and  the  Chief  Justice  held  that, 
tnough  it  was  drawn  in  France f  yet  as  it  was  payable  in 
t]^  country,  it  was  illegal  within  stat*  9  -^mti  #.  14.  (a). 
^is  loitlship,  however,  observed,  that  there  was  no  evi- 
dence  of  illegality  to*  affect  the  four  bills  .which  were- 
dfawn  payable  to  TyndaU^  and  the  plaintiff  accoi^dingly 
had  a  verdict  for  the  amount  of  them. 

Mr.  Serjt.  Fattgban  had  moved  yesterday  for  a  rule  to. 
shew  cause,  why  this  verdict  -should  not  be  set  aside, 
and  a  new  trial  granted,  on  the  ground  that  the  plaintiff 
was  an  alien  enemy  at  the  time  when  the  transactions  took 
place ;  and  that,  as  such,  he  was  incapable  of  entering  into 
any  contract  with  a  subject  of  this  countryi  without'  a  li- 
cence frmn  the  crown.  [Lord  C.  J.  GMs. — ^You  must 
contend,  eidier  that  the  bills  were  void  in  their  original 
creation,  as  between  the  drawer  and  acceptor,-  or  else  that 
it  was  illegal  to  indorse  them  to  an  alien  enemy.]  He 
contended,  that  it  was  iUe^  to  indorse  them  by  stat. 
S4  Ge9.  3,  c.  B.{i).     It  bei^  si^gested^t  this  statute 
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(a)  Vid,  ante,  4g7.  (a). 

(^)  The  4th  lection  of  tfiat  act,  which  was  patted  for  the  purpose 
of  preventing  the  property  of  Brt/iiA  subjects,  resideDt  in  France, 
Urin^  applied  to  the  u>e  of  that  government,  and  for  preserving  it 
Tor  the  owners  thereof,  enacts  *  That  if  any  person  residing  in 
<  Qreat  Britain  shall,  during  the  war,  knowingly  accept,  or  in- 
'  dorse,  or  undertake  for  the  payment  of  any  bill  of  exchange*  &c., 
'  drawnr  indorsed,  or  ncgociated  by,  or  on  aocotint,  or  for  the  use, 
'  or  x>n  the  credit  of  the  persons  exercising  the  government  of  France,. 
'  or  of  any  person,  who  on  or  since  the  1st  m  January^  1794»  was, 
'  or  at  the  time  of  the  act  done  shall  be,  residing  in  any  of  the 
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was  repealed  at  the  peace  of  Amiens^  the  learned  ser** 
jeant  was  requested  by  fhe  court  to  inquire^  whether 
upon  the  renewal  of   the  war^  any  statute  had   re^ 
enacted  the  provisions  in  question;  and  on  this   day, 
it  appearing  that  no  such  enactment  had  taken  place 
in. the  subsequent  alien  acts,  he  argued  on  the  general 
ground,  that  no  debt  could  be  recovered  by  any  one 
who  was  an  alien  enemy  at  the  time  of  contracting  it ;  and 
that,  by  the  indorsement  on  the  bill  of  exdiange  to  a 
person  in  that  relation,  no  right  of  action  could  be 
transferred.    In  RUord  v.  Bettenbam  (0),  he  said,  this 
question  was  considered  for  the  first  time;   and  Mr. 
Dunmng^s  argument,  which  he  did  not,  howeTer»  dte  as 
an  authority,  was  founded  on  the  incapacity  of  an  alien 
enemy  to  contract,  not  as  an  alien  generally^  but  as  an 
alien  enemy.  In  Anthon  v.  Fisher  (^),  it  was  unanimondy 
held,  by  all  the  judges  of  the  Common  Pleas  and  Eotctoqiur^ 
that  an  alien  enemy  could  not,  by  the  municipal  law  of 
this  country,  sue  for  the  recovery  of  a  right,  claimed  to 
be  acquired  by  him  in  actual  war*    In  Rdl^n  and  the 
other  abridgements,  he  said,  it  was  laid  down,  that'abond 
given  to  an  alien  enemy  was  void,  quoad  the  obligee^ 
though  it  was  binding  on  the  obligor,  and  would  enure 
to  the  benefit  of  the  crown ;  and  there  was  no  dbtinction 
in  principle,  between  the  case  of  a  bond,  and  that  of  a  bill 
of  exchange.    The  reason  why  trading  with  the  enemy 
was  illegal,  was,  that  it  would  be  for  the  benefit  of  the 
enemy ;  it  was  quite  clear  that  an  enemy  could  not  re- 
cover on  a  contract  for  goods  sold,  nor,  on  the  same 


*  French  dominions,  or  in  any  country  under  the  gorenunent  of 
'  France,  shall  forfeit  double  the  value  of  such  bill  of  exchange,  &c.* 
The  4th  section  imposes  the  same  penalty  on  any  penon  pmying  such 
bill  of  exchange,  &c. 
(a;  S  But,  1734;   I  BL  bG3.S.  C.    '         (/>)  Doug,  649.  [i]. 
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principle,  on  an  insurance  on  such  goods(tf).    In  Flitidi  v.  I8I5. 

Waters  {b\  and  the  other  cases  coinciding  with  it»  the         .  ^"^^ 
aliens  were  held  entitled  to  recover,  on  the  ground  that  v. 

they  did  not  become  alien  enemies,  till  after  the  contract  «JoJ^a"EAD. 
had  been  entered  into  ;  and  it  was  considered  that  that 
was  only  a  temporary  suspension  of  the  remedy,  which 
'  would  cease  with  the  war }  but  there  was  no  case,  he  said, 
where  it  had  been  held  that  an  action  could  be  maintain* 
ed  on  a  contract  made  with  an  enemy  in  actual  war.  The 
plea  oi, alien  enemy  was  a  perpetual  bar,  whether  peace  were 
subsequently  made  or  not,  according  to  Lord  EUenhreugb^s 
judgment  in  F/indt  y«  Waters. 

Lord  Chief  Justice  Gibbs. — ^It  will  not  be  useless  to 
consider  what  are  the  legal  propositions  to  be  deduced 
from  the  cases  which  have  been  cited,  and  then  to  see 
whether  they  be  applicable  to  the  present  case.  In  order 
^  to  prosecute  that  inquiry,  it  will  be  necessary  to  consider 
the  facts  of  this  case.  These  bills  were  not  drawn  in  favour 
of  an  alien  enemy,  but  by  one  subject  of  this  country  in  ^ 
favour  of  another, — ^both  being  prisoners  of  war,— on  a 
third  subject  of  this  country,  residing  here.  The  payee 
indorsed  them  to  the  plaintiff*,  who  was  an  alien  enemy. 
There  are  two  principles  to  be  collected  firom  the  cases 
which  have  been  cited,  and  there  is  no  doubt  as  to  the 
existence  of  both  of  them ;  xhejirst  is,  that  a  contract  with 
an  alien  enemy  in  a  state  of  war,  being  of  such  a  kind  ^ 
would  produce  a  communication  between  the  subjects  of 
this  country  and  that  of  the  enemy,  would  be  void  i  and 
therefore,  that  any  policy  effected  on  the  goods  of  an 


(a)  Brandon  v.  Nesbiit,  6  T,  R.  23,  where  the  authorities  on 
this  subject  will  be  found  collected  ;  and  where  Lord  Kenyan  said 
'  that  though  it  was  held  in  Ricord  v.  Belienham  that  the  action  by 
<  an  enemy  on  a  ransom  bill  might  be  maintained,  the  action  \Vas 
*  not  brought  (ill  peace  was  restored,  which  got  rid  of  the  objection' 

(/•)  \b  East,  aoo. 
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enemy  would  be  rtndf  because  it  would  be  impobk 
to  indemnify  the  enemy  against  the  risk  incurred  in 
their  commercial  adventures.  The  lec^d  prindple  is» 
that  however  valid  a  contract,  as  originally  entered  intOy 
may  be,  yet  if  in  the  progress  of  events,  the  person  with 
whom  a  subject  of  this  country  contracts  become  an  alien 
enemy,  he  cannot  sue  on  that  contract.  The  crown 
might  sue  during  the  war,  as  for  a  debt  due  to  an  alien 
enemy ;  but  the  latter  cannot  recover  until  peace  is  esta- 
blished. The  only  question,  then,  is,  whether  the  pre- 
sent case  range  itself  within  either  of  these  principles. 
The  second  of  them  may  be  laid  out  of  the  question,  be- 
cause the  pladntiflF  was  not  an  alien  enemy  at  the  time 
when  the  action  was  brought.  liastly,  then,  did  the 
plaintiff  derive  a  valid  title  to  these  bilk  ?  Tlie  partia 
could  not  have  existed  without  these  means  of  raismg 
money ;  and  if  this  doctrine  were  to  be  carried  to  the  ex- 
,tent  which  is  contended  for,  many  of  our  countrymen 
must  have  perished  in  France.  Without,  therefore,  lay- 
ing dovm  any  general  rules  on  this  subject,  I  think  that 
these  bills,  having  been  drawn  for  a  legal  purpose,  were 
valid. 

Mr.  Justice  Chambre  (a). — ^I  am  of  the  same  opinion. 
It  would  be  monstrous  to  carry  this  doctrine  to  the  extent 
which  is  contended  for.  In  the  cases  which  have  been 
cited,  there  was  the  policy  of  the  state,  which  induced  the 
necessity  of  preventing  an  intercourse  with  an  enemy's 
country ;  but  there  was  no  such  necessity  in  the  present 
case. 

Mr.  Justice  Dallas. — ^This  was  not  a  contract  between 
a  subject  of  this  country  and  an  alien  enemy,  nor  was  it 
dne  to  which  the  reason  of  the  rule  applies.  The  ground 
of  that  rule  is,  that  no  communication  shall  be  kept  up 


(a)  Mr.  Justice  Heath  was  absent  from  indbpositioOy  which 
prevented  him  from  attending  the  courts  till  FFeiiuday,  the  7tK 
of  June, 
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with  a  country  in  ^  ^t^  pjf  v^sht^  without  a  U<:ivi^.  fom  .I9M« 

the  crown  for  tb;^t  purpose  |  ftpw  tfa3  ^WM^  ))e  jotw^ctov  Am»qu« 

ed  as  such  a  qom^i^citionyg^.b^th  tl^  pVt«!$^<5Wl?Te-  9. 

siding  in Franct-^  tb^  jpi^^^  Tul^j  lbejr^&>rf5i  dofB^  iH9(  Mf>A»giAD. 

i     Rttk  refused. 


"riiBMAiN,  and  afiodicr,  ^.  rAiTR;     i.^'-  ^May^J* 

MR»$^rjt.  ^#«j:iikMi5  i^  last  term^:  moved  tbat-it  mif^  Where  a  witoett 
be  i^^e^nred.to  the  prothonotar/^  to  renew  birtax^ttm  Lbl^^'^jSd^ie 
of  the  pkuotiff'^  costs,  ao  ^  as  rebJDed  to  4be  Suaaof  ^r  the  purpose 
ifjLW,   allowed   for  tbe  expences  of  a.  wbness,'^^  fo/nooiher'5*it 

bsvl  beea  brought  Iroih  abroad.    B7  refisnring  to  t&e  is  in  the  discre. 
r«r-        •         T.  .  ^-.  •      .„ ,  *.        .  lion  of  the  pro- 

case  of  Tffnmn  V.  M0trHt^  ankt  468/it  wiltbe  rtcolUwUrd  thonotary  to  al- 

that  tb^  proceeding  ia'tbis  action  were  stajrad,  spending  ^^  ^^^f^^ 

that  of  Tntmdin  v.  JBamtt ;  9pA  tthat  tbe'{48iA^iB6  having  bringine  him 

rec^ered  in  that  atti^^bgrnusof  »witnesawh<^ma  {1,7^^1  itr*^ 


bron^ghit  .oi^er  for  the  $iiffx>rt  of  .tbe:.pnsent  -sak^  ^e  thoudb  lie  should 
court  considered  that  tbe^  wereenly  ^entitled*  co-lhe  ceets  fo?,\nd  have  ar. 
of  \ii6  dtfjfnfhm  a9  . this  ciewntnr  for  a  reasonable  timr.  and  "^^'  ^^^  ^^^ 

r.     L  ri^-      •      !_•  r       j-       i.-     i_  '  m     commencement 

jiOt&r  tbf  s»  of  JtyJAg^ngbiaa  over,  or  of  sendiagr  hnQd-Wck,  of  the  action. 

The  plaintifis  afterwards  proceeded  to  tax  their  costs  in 
the  presfsnt  action,  ^rhe^  tbe  f^othoaolary  considered 
;that,  as  tb^  vrim.ess  b^  ;b«Bb  mti  j(mV  expressly  for  the 
purpose  of  ^yinsg  •evidfipet  u^  iliit  action,  the  pdaintsft 
were  eutidedjto^i^bj^xe^i^Ql^able  expencesef  bringing  4iiai 
over  and.^eQ4Jing.  b^  becb,  jdM>iigb  be  arrived  here  befai^ 
the  actjon  w^$  cQi^ai^ced  ^  and  accordingly  allowed  die 
sum  of  J^l.^  fyt  tb0«$l9Q^-— '^Mr.  Sei>C.  /^j&uf contend- 
ed that  no  costs  ought  to  be  allowed  in  any  case,  where 
the  witness  was  brought  over  prospectively,  before  the  ac- 
tion was  commenced  ^  andbe  rfbed  ott  ScHmmel  v.  Lou^^ 
VOL.  I,  ft  Q 
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4aJa(a\  which,  he  said,  was  decided  on  the  ground»  that 
the  court  of  Kbtg^s  Bencb  had  adopted  the  rule  strictl)^. 

Lord  Oiief  Jostice  Gibbs. — ^If  there  be  a  strict  and 
rigid  role,  that  a  pkintiff  shall  never  be  allowed  the  ex- 
pence  of  bringing  over  a  witness  before  action  hroiq^s 
AOr,  consequently,  those  of  sending  him  back,  the  pro- 
thonotary  ought  to  review  lus  taxation  in  the  present 
case,  because  the  witness  arrived  before  the  action  was 
conunenced.  The  deciuon  in  Schimmd  v*  Lmsiula  was 
founded  on  the  supposition,  that  the  Kim^s  Betiebh^ 
laid  down  the  rule  as  fixed  and  invariable ;  though  the 
ctrcumstances  of  that  case  would  have  justified  the  deci- 
mn,  even  if  it  had  been  discretionary*  I  cannot,  how- 
ever^ think  that  there  is  any  such  rigid  rule  in  the  Bng*t 
BiHcbi  and  the  master  of  that  court  has  stated  that,  under 
circumstances  like  the  present,  he  should  allow  the  rea- 
soniAle  expences  of  the  passage  hither  and  back  {b).  If 
then  the  rule  be  not  invariaUe,  the  question  is,  whether 
it  should  be  applied  to  the  present  case.  I  think  there 
ahould  be  a  rule  to  shew  cause,  because  the  case  of 
Scbimmel  v.  Lmisada  stands  reported,  and  contains  a  prin- 
ciple which  runs  counter  to  the  decision  which  we  are  at 
present  inclined  to  come  to ;  and  therefore,  that  further 
inquiry  should  be  made  into  the  practice  of  the  Kaig^s 
Bincb.  . 

On  this  day  hb  lordship  said : — We  have  communicated 
with  the  King* s  Bencb  on  the  subject,  and  it  appears  that 
.the  report  made  to  this  court  in  the  case  of  Scbmrnd  v. 
Leusada  wa$  not  quite  correctly  conceived.  It  was  sup- 
posed there,  that  if  the  witness  were  sent  for  before  the 
commencement  of  the  action,  that  was  a  decided  reason 
-for  not  allowing  the  costs  of  bringing  him  over.    Thar, 


(a)  4  Taun.  695.* 


\b)  Ante;  4t)i. 
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however,  is  not  exactly  the  rule.  It  is  to  be  in  the  dis- 
cretion of  the  officer^  whether  the  witness  were  bond  fidi 
sent  foTy  for  the  purpose  of  the  present  caiise^  and  not 
for  any  other  purpose^  or  for  any  other  action ;  and  then, 
though  he  should  4iave  been  sent  for^  and  have  arrived, 
a  little  before  the  writ,  was  sued  out^  the  plaintiff  would 
still  be  allowed  the  costs  of  bis  passage  hither  and  back* 
This  is  the  principle  on  i^h^ch  the  Kin^s  Bench  has  uni« 
formly  acted, ,  and  in  the  present  case,  the  prothonotary 
has  acted  on  the  same  principle.  It  is  very  desirable 
that  the  practice  of  the  two  courts  should  coincide,  and 
as  the  principle  on  which  the  Kin^s  Bemh  has  acted  is 
very  satisfactory,  we  shall  adopt  it.— P<r  Curiam^ 

Rule  discharged. 
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JOHNSON  V.  LEIGH,  esq.  and  another. 


Thursday, 
June  i. 


l^His  was  an  action  of  trespass  for  breaking  and  entering  In  a  ^lea  of  jas« 
the  plaintiff's  dwelling4x)U8e,  and  making  a  noise  and  ghe^ff^^  ^n  ac! 
disturbance  therein  for  the  space  of  four  hourd,  and  ^|^°  ^^^  ^!!^^"g 
breaking  open  and  damaging  the   locks,   doors,  and  house,  and  break* 
hinges;  to  which  the  defendants  pleaded  a  justification,  ing^pen  ihc  io- 
as  shtriff  o£  Middlesex,  under  a  writ  of  alias  testatum  ca-  not  sufficient  to 
pias  agamst  one  Thomas  Johnson ;  by  virtue  of  which,  the  JS^'SSlf  ^  ^'l 
defendants^  as  such  sheriff,  peaceably  entere4  into  the  ptcw  against  one 
said  messuage,  the  outer  door  being  open,  and  there  <kK>r  being  open  $ 
bein? .  reasonable  and  sufficient  ground  to  suspect  that  *^^  ^^^  ^e 

°  o  '^  rooms  in  the 

house  beiog  fastened,  and  having  reasonable  suspicion  that  A.  B.  was  therein,  the  de- 
fendant broke  open  the  same  ^-^without  averring  that  A,  B,  was  actaalljin  the  house, 
or  that  there  was  any  prerious  demand  of  admittance  |— the  sberiflT  being  justified,  or 
not,  in  entering  the  house  of  a  stranger,  by  the  event. 

qQ2 
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th6  said  T.  yahfuonfh^  ^is  therein,  in  order  to  arrw< 
him  'f  and  did  necessarily  make  a  littk  lioisey  &c.j  and 
cohtihn'ed  therein  for  the  time  melHsoned  in  die  de- 
claration i  and  that  the  entrancie^  6f  four  rooms  in  the 
said  hdusTe,  being  £istened  by  the>dA  dbors,  8cCf  and 
there  befng  reiisonable  ground  to  siispwct  dufct  tfor  said  T. 
JoSki9n  %a$  ifa  the  said  roonfs,  or  otae  of  tt»ftm,the  d6« 
fehdaliiti  necessarily  t)i'oke  afad  dntei^  the  saitie.-^f <7 
this  ptea  the  t>huiitifirdemuimed,  assi^il'^fbf  iMa&i  that, 
though  the  3ifef(^nd!amt^  hvd  professed  ^d  ittei^ed  ttx 
Justify  tUe  K*eak!ng  opien  and  damaging  the  dlbors,  &c^ 
yet  that  ihey  had  lio^  'sAewn  any  siifficieift  justificatioii 
for  the  iiun^^^— and  also,  that  thiey  had  not  Aewn  that 
they  demanded  or  required  of  any  person  in  the  said 
liouse  to  open  the  doors  of  the  said  rooms,  or  that  they 
demanded  the  key  thereof  ;•— or  that  no  person  was  in 
the  house^  of  whom  to  demand  the  iame. — The  defend* 
ants  joined  in  demurrer,  and 

Mr.  Seijt.  Pill  was  now  to  have  argued  in  support  of 
ity  but  the  court  called  on 

Mr.  Seijt.  Bhsset  in  support  of  the  plea.  He  said  there 
was  a  distinction  between  outer  and  inner  doors;  and 
cited  Huiihiion  ▼.  Birth  (a),  where  it  was  held  that  the 
s'heriff,  having  entered  the  outer  door  of  the  house, 
^luch'was  open,  wis  justified  m  bteMag  cq)en  tbe  nner 
doors^  without  any  pmMous  denumd,  to  search  for  goods 
whi<;h  nirere  in  the  bduse.  In  5  Goh  ^3,  5th  resohOmj  a 
distfaiction  was  taken  between  the  house  of  the  person 
jigaiast  Whoin^  or  against  whose  goods^  the  execution  has 
issued,  and  the  house  of  a  stranger  }-«-4here  being  many 
cases  where  the  sfaeriflFmay  break  open  the  house  of  the 
latter,  but  not  that  of  the  former  {b).    He  idso  eked  ^Mm* 


(a)  4  Taun.  OlQ.-*--^^)  But  ih«c  is  after  denial  on  taflem 
made  5  and  it  it  added,  at  the  end  of  that  RSohMiop,  that  bcftie 
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fUffe  V.  Burton  {a\whpv^  hordjilvqfflef  ix^p4^ntally  stated 
his  opinion  to  be^.tha^  ^  3^eri^]9  9^.c^  ^^^^  justify  ctn- 
^ering  the  hoiise  of  a  per^n  against  ..^rhpfU  I^e  ha4  civil 
jirocess^  in  ord^  to  asQVitaiii  ^^hj^t^er  he  were  th^re  or 
«not,  [Lord  C.  f.  Gijfbsn — ^Th^  w^  ov^J  a  loose  pb- 
^erv^tioR  of  Lor/d  ^lvKU!t/ey\^r-Jn  Hutchison  v.  Bird, 
the  goods  were  actually  ip  the  house  i  here,  there  was  np 
^verment  that  Johnson^  (figa^nstt  whpm  the  c^qj^s  had 
issued),  was  in  the  hpus^  \,  only  that  there  was  reaspnaUe 
jsuspicien^ — tl^e  ca^,  ther^pre^  ajre  ^ot  similar.  I  have 
always  tajcen  the  distii\cft^>n  to  be  that;  in  entering  the 
house  of  a  $irMftger,  the  is^<uri^  is  ju^ifiedi  or  not^  by  the 
^ev^pt  (*X1  The  ^coprt  t|i^  jfto^p^  tp  Mr.  Serjt.  B/os- 
j^t  to  amend  ^  ob^rying  ^t  }}e  mU9t  fiot  proceed  in  hi^ 
^arguipent,  f^d  then^  if  bse  did  ;!^t  succeed^  move  ^o 
j^pend: — ^T^.l^e^n;^:  serjesuit^  aqcp^rdingly^  declined 
procee4ing  in  his  argun^ent|  and  Ipiad 

iieave  (o  juxiepd|  on  payment  of  costs* 


m9' 


JoHNtOW 

#  ■ 

tr. 
Lbig^. 


mA^ 


TT^ 


mi    I    ;t#ii"'im|*i    »t'j  '       '■'•J'"-      " 


the  sheriff,  in  ![uch  due,  hitaicB^'e  hptnCf  )tc  oaght' to  demand 
Ihe  gooda  to*lie  Mittred  t6.Mvii4.|nr  ijie  WDnU  of  t^e  statiite 
{fFesi.  if  r.  17^)  arej—-'' After  that  the  catUe  ifaall  be  aoletnnJj 
*«  cfcmandtti  by  the  sherMlsy  Soe.'^  :.  '  • ' 

y.  Bin,  ante  3^. 


ti  .■;? 


Thursday, 
June  1. 


T^i*  w«  »J«fiy9ft.  <J(«»BHJ>-  «S4  t^  first  count  of  AdeeUntkm 
rtie  deplawriPB«»«?»t^:^d«l>.W<!«»»»  the.  drfMcbnt.  on  .'SiSSTSS' 


o  Si  » •«.*  • ' 


.4  J    J 


the  24t];^af  ^fifipcm^  48P8|  .m  ius  ^ucia}  instance  and  fendant  had  be. 

KTO  ^  rtr.TT-^yj-c^  -  T*".  *.  -     T-T-  -'•^^  ^      '  come  tenant  to 

the  plaintiff  of  a  farm,  the  defendant  undertook  to  make  a  certain  quantity  of  fallow, 
and  *^  *pffni^  ^^  rr?rth  iif  vf*^^^^  m»mrj  year  thereon,  and  to  keep  the  buildings  in 


repair  i-^Held  bad  on  seneral  demurrer;  those  obligations  not  arbiug  out  of  the  bare 
jejadon  pf  landlord  and  lemit. 
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1815.         request,  had  become  and  was  tenant  to  the  plaintifi* 
^y^"^^         of  ^  certain  farm  and  premises ;  in  consideration  there- 
9.  of,   the   defendant   then    and   there    imdertook    and 

Crump.  fiiithfnlly  promised  the  plaintiff  to  make  not  less  than 
'30  acres  of  fallow  on  the  said  farm  yearly,  dming 
the  said  tenancy,  and  to  spen<i  <£60  worth  of  manure 
every  year  upon  the  £utn,  and  to  keep  the  build- 
ings  thereon  in  repair,  being  allowed  timber  in  the 
rough;  that  the  defendant  was  and  continued  tenant 
to  the  pkuntiff  till  th<  2dth  of  Septemier^  1814 :— Yet  diat 
he  did  not,  nor  would,  during  the  continuance  of  the  said 
tenancy,  make  30  acres  of  fidlow  on  the  said  brva  in  eadi 
yeart  nor  spend  ^60  worth  of  manure  everpyear  upon 
the  said  farm,  nor  keep  the  buildings  in  repair,  though 
the  plaintiff  was  ready  and  willing  to  alloW  him  timber  in 
the  rough  for  that  purpose.— To  this  count  the  defend- 
ant demurred  generaHVf  the  plaintiff  joined  in  demurrer, 
and  the  case  now  came  on  for  argument. 

Mr.  Seijt.  Best  observedf  that  the  ground  of  the  de- 
murrer was,  that  there  was  not  a  sufficient  consideration 
for  the  definidwt's  undertaking,  as  stated  in  the  de- 
claration ; — that  it  was  incumbent  on  the  plaintiff  to 
shew  that  the  defiendant  became  tenant  to  her  on  the 
terms  specified  in  the  alleged  promise,  or  some  special 
custom  of  the  country  to  comply  with  such  terms  («). 
The  declaration  was  framed  on  the  supposed  application 
of  Powley  V.  WaHir{b)^  where  it  was  held  that  the  mere 
relation  of  landlord  and  tenant  wis  a  sufficient  considen- 
tion  for  the  tenant's  undertakbg  to  cultivate  the  htm  ip 
a  good  and  husband-Hke  manner,  aoeorduig  to  the  cus- 
tom of  the  country; — ^none  of  the  oUlgatioDs,  however, 
Alleged  in  the  present  case>  net  even  to  spend  manure,  / 


u)  Sec  Zft>A  V.  Hewiit,  4  Eati,  164.— —(^)  5  T.  R.  373. 
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ajix9d  value^  arose  out  of  the  bare  relation  of  landlord 
and  tenant.  He  cited  Gibson  y.  WMs[a\  where  this 
court  held  that  an  action  on  the  case  would  not  lie  for 
permissive  waste,  f.  /•  the  omission  to  repaur  by  a  tenant 
at  will;  this  declaration  was  in  direct  opposition  to  that 
decision,  as  far  as  rehted  to  the  alleged  undertaking  to 
repair,  for  it  did  not  appear  that  the  defendant  here  was 
more  than  tenant  at  will.  The  case  would  have  been 
different  if  the  plaintiff  had  declared  upon  an  executory 
consideration,  as  in  consideration  that  the  plaintiff  tviarA/ 
demise,  &c. 

Mr.  Seijt.  Copk]^  cctUrip  mentioned  the  case  of  Stewart 
V.  lFilluns{b)y  where  an  olgection  was  taken  to  the  usual 
mode  of  declaring  on  the  warranty  of  a  hc»rse  \ — that  the 
defendant  promised  that  the  horse  wms  sound; — but  was 
overruled*  [Lord  C.  J.  GiAix. — The  objection  there 
\y7Af  that  all  promises  should  be  executory,  but  the  courts 
and  particularly  Mr.  J.  BuUify  held  that  they  were  not 
necessarily  so.  The  doctrine  which  I  have  often  heard 
Mr.  J.  BuUer  lay  down  is,  that  every  tenant,  where  there 
is  no  particular  agreement  dispensing  with  that  engage^ 
ment,  is  bound  to  cultivate  his  farm  in  a  husband-like 
manner,  and  to  consume  the  produce  on  it;  this  is  an  en« 
gagement  which  arises  out  of  the  letting,  and  which  the 
tenant  cannot  dispense  with,  unless  by  special  agreement ; 
but  it  does  not  follow  that  a  tenant  shall  be  bound  to 
have  a  certain  portion  of  land  every  year  in  a  certain 
tillage.]  Mr.  Seijt.  Ctfhj^  after  thb  intimation,  declined 
to  argue  the  question,  but  had 

Leave  to  amend,  on  payment  of  costs. 
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Thursddt^       ^^^^  ^*  *^^^  corporation  of   the    rotaL    exchANGB 
June  I,  assurance! 

■  ■ 

iiS'St'InclTroin  This  was  an  action  o^debt  upon  a  policy  oF  bsiirancc, 
Memel  to  Eng-  datfed  tte  1931  of  September  181 1,  for  <£l$00y  upon  the; 
cd  to  depart  on  ship.  Nepiunus^  at  ancl  from  Memel  to  her  port  ofdis* 
orbeforetheisth  charge  In  JF/TF/ior/M/,  free  of  capture  and  seizure,  and  the 

o(  Sepleinber :  ^  :      .  *^     ,  ^ 

Having  uken  in    Consequences  of  any  attempt  thereof,  in  the  port  and 

Mrt^f Kl?  ^^^^^  ^^  ^*^'"^S'  ^"^  nvarrarited  to  */ Jr/  on  or  before  the 

the  got  under  15th  oi .  September,  at  a  premium  of  25  guineas /lirr  rmtf., 

i^tSon'SfJo-  ^l*  diflferent  returns  oiF  premium.     The  declaration 

cecding  on  her  averred  thiat  the  ship,  oh  the  9th  of  September  18 1 1,  and 

^vti^Septemher^  before  the  l5th  of  September,  departed  for  and  towards 

with  a  prospect  England  jXpoh  the  said  voyage  5  and  that  aifterwards,  and 
of  favourable  %  *^  j.  i!       -j  t  i    ^ 

weather;  but  was  while  she  wa^  proceeding  on  the  said  voyage,  she  was  lost 

obliged,  ly  con.    j^      g^ils  of  the  seas,'    The  caus^  was' tried  before  Lord 

trary  winds,  to         ^.f  .-•.,.• 

come  to  an  an-      Chief  Justice   Gibbs,    at '  the  sitflings   after  last  HSarj^ 

mouth  of  the  term,  wKen  a  verdict  was  found  for  the  plaintiff,  subject 
harbour,  where     to  the  opinion  of  the  court  On  a  case,  which  stated  the 

she  was  detained        »       »     •      ■        i_    .     i-         i_    •  •      '^  f    '•  j        ^ 

tillafter  the  i5ih.  subscription  to  the  pobcy,  the  mterest  of  the  insured;  and 

'h^^^^'w^^  that  the  ship,  in  August  1811,  took  in  a  cargo  at  the  port 

would  have  been  of  Memel,  with  intention  to  proceed  therewith  to  a  port 

whhTwwMnt  ^^  England',  that  on  the  3 1st  of  Jugust,  her  loading  wstt 

to  Mail  by  such  a  completed  |  that  between  that  day  aiid  the  9th  of  Septem- 

ranty  bciniTto  *^  following,  she  was  cleared  out  at  the  custom-house  at 

depart,  which  Memel,  ready  to  proceed  on  her  voyage :  That  on  the 
could  only  mean    ^  .         -  ,         i-t''  ^.'^ 

from  the  por/pf    ""^  opportunity  afterwards,  which  was  on  the  9th  of 

Memel,  had  not    September,  there  being  some  little  prospect  of  favourable 

beencomtmed  ,         *     »^^  v  ,        1 

with.  weather,  she  hove  up  her  anchor,  broke  ground  from  her 

station  where  she  had  loaded,  and  got  under  weigh  with 

the  intention  of  proceeding  to  England*,  but  before  she 

had  been  half  an  hour  under  weigh,  the  sea  breeze  came 

in  strong  from  the  westward,  and  obliged  her  to  come  to 


ip  TPB  FlfTV-PIWU  f JiAH  Of  GEO.  III.  ^"^  \ 

^n  anchor  as  n^ear  th,e  sea  (at  the  Haff^  or  river-mouth)  as  \%\s. 

was  jpoosisteat  wit)^  h^r  safety.    That  she  lay  there  in  ^T^ 

peifect  s^a-readfnesSy  with  above  thirty  other  s}iips,  until  «. 

the  first  <^portuiiity  that  afterwards  presented  for  sailing^  t^  Ro  y  a  j, 

which  was  on  (he  2 1st  ^  Si^en^fer,  when  she,  with  more  Assvravc^. 

than  twenty  other  shipe^  sailed  from  the  said  port  on  their 

-  i' 

Respective  voyages.  That  no  ship  or  vessel  whatever 
sailed  from  or  left  the  port  of  AUmel,  between  the  26th  of 
^if^^ and  the  2^st  diS^mbir.  That  the  part  of  the/f^ 
or  situatioOi  where  the  ship  N^p$tmm  took  in  her  cargo» 
}$  not  above  a  BrUisb  statute  mile  from  the  sea-mouth9 

• 

;md  the  jdace  where  they  lay  from  the  9th  of  Septemlur  to 
the  ^  1st  of  Sipiemher^  is  not  more  than  half  that  distance, 
That  thnre  is  a  bar  at  the  sea^mouth^  about  two  miles 
6x)m  the  town  of  Memd^  which  is  the  limit  of 'the  |xMt  of 
AUmel^  That  the  Ntftimsts^  in  the  proseciuion  of  her 
aaid  voyage^  arrived  zt  Maftee  xjn  the  25th  >of  S^Umbir^ 
and ..  there  joined  convey,  and  eailed  from  thence  <m  the 
4th  of  October^  with  the  said  :Convoy  fbif  M»giandi  and  in 

thecourseof  her  voyi^e  was  totally  Jostlgrp^^ls  of  the 
sea«~rhe  question  fer  ^e  opfiiioa:cf  die  court- w^ 
whether  the  plaintiflT  was  entitled  ^  recover.  It  was 
agreed  that  thjs  case  might  be  ttuned  into  a  special  ver- 
^^n  at  the  desire  of  ekber  par^y,— The  case  came  on. 
ibr -(irgument  on  this  6%j^  when 

Mr.  Serjt.  M^rsbati,  for  di^  plaintifff  observed  that 
the  ^uesti<m  wasi  whetheri  or  not,  the  diip  had  departed 
on  her  voyage  within  the  meaning  9f  the  warranty.  He 
admitted,  that  there  miutt. be  a  slgrict  compliance  with  every 
warrsmty4  but  contended  tbat-it  must  be  understood  in  the> 
commercial  sense^of  it.  The  mevung  of  the  present  wai^ 
ranty  wag^  that  t]\^  s}y\^  P^  Qr  ]}^ff^r»  the  day  prescribed, 
should  have  all  her  cargo  and  clearanceson  board ;  and  being 
m  complete  sea-readiness,  should  heave  her  anchor  and 
get  under  weigh  upon  the  voyage  insured : — Having  done 
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this  hfii  Jidi^  the  warranty  would  be  complied  withi 
though  she  should  be  obliged  to  put  backy  or  come  to  an 
anchor  immediately,  and  should  then  be  detained  after  the 
stipulated  day.  It  was  admitted  by  the  defimdaatSy  that 
if  the  warranty  had  been  to  saU  at  such  a  time,  there 
would  have  been  a  compliance  with  it ;  hot  it  was  to  be 
contended,  that  there  was  a  distinction  between  smbtg 
and  departing;  that  the  latter  expression  meant  fairly 
getting  out  of  port ;  and  thatj  he  admitted,  was  the  wv 
which  Lord  Ettenbormgb  entertained  of  it(«).  With 
every  possible  deference,  however,  to  that  great  andiori- 
ty,  he  contended,  that  a  ship  could  neither  be  said  to  sad! 
from  a  place  without  departing  from  it,  nor  depart  with- 
out sailing.  The  words  sail  and  depart  were  converdUe 
termsi  and  the  distinction  was  merely  fanciful.  [Loid  C 
J.  GiUs^ — ^It  is  necessary  to  add  something  to  the  won| 
dipartf  which  is  a  relative  term,  and  must  be  taken  to  mein 
a' departure  jfSwii  lameplacg.J  Sailing  was  equally  relatife, 
and  implied  a  sailing  from  some  place.  But  admitting  dib 
distinction,  still,  he  contended,  the  warranty  had  beca 

complied  with.  The  ship  was  insured  at  and  from  JfaaiA 
not  from  the  port  rf  Memd  \  it  was'not  necessaryy  there- 
fore^  that  the  ship  should  depart  from  the  port  <s£Mimd\  \ 
departure  yrvnf  Memd  was  sufficient,  and  the  moment  she 
had  got  imder  weighs  with  the  intention  of  proceeding  for 
"England^  which  the  case  had  found  she  had  doney  she  had 
departed  from  Mimel.  Suppose  the  ship  had  been  in- 
sured from  Mimd^  (not  at  and  from  Memel) ;  the  mo- 
ment she  had  got  under  weigh,  and  began  to  move 
from  Memdf  the  policy  would  have  attached,  and  the 
underwriters  would  have  h^ea  liaUet  thoagh  she  had 


MM 


(a)  An  action  on  this  policy  wit  first  brought  in  fhi*  EGmtt 
Bench,  and  was  Cried  before  Lord  EUenbirrougk,  at  the  tiuiiigi  a£r 
last  Michaelmat  term,  when  his  lordship  held  thai  the  warranty  bad 
not  been  complied  with. 
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heen  lost  before  she  got  to  the  harbour*!  mouth.  SOf  if 
a  ship  insured  on  a  yrojzgtjhm  Lmdon^  (not  ai  anijhm 
Lenim)  should  be  lost  on  her  way  to  Grovesmd,  before 
she  had  cleared  the  port  tALmimi  this,  though  the  ship 
was  still  in  the  port  of  *departure»  would  be  a  loss  within 
the  policy*  The  objection  was  founded  cm  some  fimdful 
limit  of  the  port  of  MemH^  of  which  there  was  no  evi- 
dence. Nothing,  however,  could  'be  more  vague  or  un* 
defined  than  the  ttrm  port f  nor  could  any  precise  rule  be 
made  with  referenoe  to  it.  The  port  of  Sautiampton  com« 
prehended  Pottimoutbf  Lpmngton^  the  JsU  (fWigbi^  Jer^ 
Siyf  zudGmmsiyt  that  ofExiUr  reached  from  the  river  £;r 
50  miles  eastward  along  the  coast ;  zadLiverpoolw^s  within 
the  port  of  Cbnter.  In  ConstaUev,  N^Ueia),  it.wa^held  that 
a  policy  on  goods  from  Lyme  to  London  would  not  protect 
foods  shipped  at  Bridport  for  London ;  though  Bridport 
was  a  member  of  the  port  of  Lyme,  and  nearer  to  London^ 
mi  the  risk  consequently  leas  than  fit>m  Lyme  to  Lon^ 
don.  So  in  Payne  v*  Hmuhinson  (^).  In  Bond  v.  Nutt  (r), 
where  the  insurance  was  at  and  fit>m  Jamaica  to  London^ 
fte  court  held  that  the  ship  having  sailed  from  St.  Ann/s^ 
her  port  of  loading,  to  Bluefields  to  join  convoy,  had 
complied  with  the  warranty  to  sail;  though  Bluefields ^ 
as  well  as  St.  jfnnis^  was  within  the  port  of  Jamaica^ 
which  was  held  to  extend  all  round^he  island.  The  same 
poiQt  was  decided  in  Thellusson  v.  Ferguson  {d).  He  con- 
cluded by  observing,  that  the  case  of  the  plaintiff  was  free 
from  every  imputation  of  fraud  ;  that  the  objection  on  the 
part  of  the  underwriters  was  one  stricti  juris,  and  there- 
fore, that  the  court  would  give  no  more  weight  to  it  than 
the  law  absolutely  required.    . 

Mr.  Seijt.  Boianquet,  conirhy  observed,  that  as  the  ex- 
press object  of  the  warranty  was  to  stipulate  that  the 
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ihip  should  nev^F  catot  into  a  winter  Hsjc^  iki  objectiof 
woald  be  cather  striHfjwii  (or  the  pUuadff ilq  ovei^poB^; 
than  Igr  the  defi^ndants  to  fvtf>Mntif te  it,    TS^^iM  ioi- 
p^hing  the  ^uthoriticts  which  had  btw  dit?d>  bm  mv^ 
kfiqokbskgpt  die  facts  of  this  ca»e>  it  would  h)»  iiaipQsnlite 
to  contend  that  the  waixahty  had  bi^efi  .complifid  ^ijljiu 
Fsrsty  he  contended  that,  Jadependently  !of  the  dirtffctioq 
jbetween  fai/i$ig  and  ^epartinff  dtere  .wa9  iqpnsidefible 
dou^  whether  the  ship  had  e^iren  sailed.    Inattthg^caacL 
|ie  saidy  there  was  an  apparent  pnDhabBttf.  th^t  f^  captm 
wo^ld  be  iltM  to  proceed,  and  the  obetmctioa  ivKlahraj; 
commenced  after  the  ship  had  got  under  weigh.:  Iiere,cn 
tfa^  cxManaj^  the'wipd  was  n^t  fayoocahlft  ait  tbe  tieaieaf 
herweif^nng;  therewasonly  *somelktkptO0pectofafiip 
*  vourable  change,*  a^  the  captain  had  vi^^xiAf  pot  ;bifnr> 
>fedf  in  the  best  situation  for  aTatljng ;  hfanaetf  nf  wA 
change^  he  had  only  changed  his  pomioa m4if p^i^ ff 
Uadingf  and  had  come  to  an  anchor  within  dbue  bart .  KflW 
it  was  decickd,  tha^t  if  .the  ship  wiere  detmed  m  fOrt,t  tif 
whatever  accident  eren  by  the  perils  «f  tl^  aea  wldch 
were  insured  against,  diough  4he  should  hav!e  all  her  ft^ 
pers  on  board,  and  her  sails  es^en  fiHed,  adil  the  iosqnd 
twould  be  liable,  because  the  sailing  was  a  condition  pce- 
ctdemu^y^coftd/yf  he  contended  that,  at  aH  events  tiie 
ship  had  not  departed  on  her  Toyaj^.  The  defendant  bad 
purposely  substituted  that  word  for  the  more  u^ual  eiq^M* 
sion  <  Mtledf  and  as  far  back  as  the  yeaJr  l7S7t  it  ^ff^SBt^ 
ed  by  the  case  of  Rogers  v.  The  Royed  E^ad^mge  ^Ufmtm 
Company  (a),  that  they  liad  had  it  in  contenpqplntion  Jt9  niie 
this  question.    Then  what  could  be  the  teowiog  <|f  ik^ 
word  ^  depart f^  but  from  the  port  or  place  ^.hMKUvC^ 
[Lord  C  J.  GUis, — There  is  .a  teem  in  all  poUdeitto 
which  it  may  be  referred,  for  the  rish  if  4wa]s  £rom  ^m 


(a)  Sittings  in  C.  P.Jtfter  Hie.  1787,  btiorc  Loid  jMghli^fWgh, 
cited  2  Park  on  Int^r.  442^ 
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fitace  to  anothor  $  then  the  Warranty  to  depart  b  exactlf 
the  same  »  if  the  riik  had  commenced  from,  that  place.} 
The  present  being  the  first  case  on  the  8ut]||ect  before  this 
tourt,  he  should  a^Lhimselfoftfa^ded^on  of  the  ^f/ijf'/ 
Senchx  When  the  cause  was  tried  in  that  court,  the  do^ 
cuments  had  not  arrived,  and  the  underwritevs  admitted 
that  the  ship  had  sailed  With  a  fatottrable  wind,  which 
turned  out  not  to  have  bee^  th^  ttfse ;  y^t  even  there. 
Lord  Eltefihrdugb  said,  he  was  qtiite  ideop^  to  the  meai^ 
ingoftfae  wordift^^  *  thaftiffae  ship  i^onkl  be  dear  off 
'  M  her  voya^  ;*  iind  SO9  whein  the  «tte  came  before  the 
court  on  motionj  his  iftfdship  msked  ^fti  Wiifitte  wsaathe 
de^ur^  its  take  pl^kdi^  elKxptft^m^ihepm^Mmd^  If 
\he  plaintiff  slhbtdd  sueit^e^  pfir^es^iM^ted  would  always, 
take  care  that  the  ship  should  move  some  tttdedtstance,  la 
order  that  the  tisk  might  attach  i  and  innYittieraMeques*- 
lions  would  arise  as  Ito  the  probabBhy  of  success  in  getting; 
away,  which,  by  deciding  in  favour  of  the  ttndet^riters^ 
would  be  put  an  eiid  to. 

Mr.  Serjt.  MarthiJly  in  reply^  said  diat  bef-was  not  at 
all  removed,  by  the  defendant's  argumertty  from  the  ground 
whicli  he  had  first  taken ;  that  there  was  BO^Mmctson 
between  sailing  and  depafting,  and  thaet  -if 'depahure  be 
relative^  the  warranty  to  depait^iMMt  txieafti  from  the  Hf^ 
^npttts  a  ftto,  that  is,  from  Mtfhet.  S^Hra^she  had  pro«> 
ceeded  towards  the  mouth  -of  the  hafifiiwlt^  'sb  fer  %ad  she 
g<>t  on  her  way  toward!  ^ft£tSnU.  ."Wtatt  then  would 
have  been  the  commenceMenr'df  tfaevoya^?  Ket  When 
she  had  got  over  the  bar,  because  if  a  loss  had  happened 
before  she' had  got  to  the  moiith,  IheufMefWritefs  would 
have  been  liable.  The  case  was  tedudble  to  the  simple 
question,Yrom  whenee  wa^'sheto  dieparty'^ind  when  did 
she  depart  ? 

Lord  Chief  Justice  Gibbs. — If  dibllad  been  a  wari»anty 
that  the  ship  should  saU  on.or  before  such  a  day,  1  should 
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have  thought  most  clearlyi  'both  on  the  authority  of  the 
cases,  and  without  dieir  anthorityi  that  the  ship  hid  mU 
ed ;  because  on  an  insurance  at  and  firom  Jamaka^  or  aoy 
other  place,  to  Lmdm^  a  warranty  to  sail  means  that  she 
shall  commence  her  voyage  by  such  a  time  ;  and  in  die 
present  case,  the  ship  was  under  weig^  and  in  the  prose* 
cution  of  her  voyage,  before  the  time  prescribed.    The 
present  policy,  however,  is  worded  differently  from  any 
that  has  come  under  the  consideration  of  any  court.  The 
company  has-adopted  a  diffinrent  mode,  with  a  view,  as 
appears  from  the  case  of  Rogers  v.  Royat  Bxiimt^  Assmr* 
ance^  to  oUige  the  ship  actually  to  depari^    The  decinont 
hitherto  have  been,  that  when  a  ship  has  got  under  weigh,  ^ 
the  warranty  b  complied  with,*aiid  I  sq^ree  with  those  de- 
cisions }  but  I  think  that  the  word  diparture  will  not  bear 
that  construction,  but  must  mean  a  departure  from  some 
particular  place,  viz.  from  the  port  of  M^meL     My  bro- 
ther MarsbaU  says,  that  if  this  had  been  an  insuraace 
from  Mimel  to  her  port  of  discharge  in  Et^gland^  and  the 
ship  had  been  lost  before  she  got  to  the  sea-mouth,  the 
underwriters  would  have  been  Uable  i  there  is  no  autho- 
rity, however,  for  that  position.    We  must  put  some 
meaning  on  these  words  $  and  we  can  put  no  other  but 
that  of  a  departure  from  the  port  of  Jf^ffir/.    Thelimitsof 
the  port  are  e^qvessly  mentioned  in  the  case^  viz.  the  bar 
at  the  sea-mouth,  about  two  miles  from  the  town  ofitmel, 
andlcannot  see  UijUrmmtsapto  but  that.   I  am,there^ 
fore,  of  opinion,  that  the  warranty  has  not  been  complied 
with. 

Mr.  Justice  Cbambrr  (a). — I  perfectly  agree  with  hii 
lordship's  opinion }  it  is  the  only  decision  which  Is  con- 
sistent with  the  real  intention  of  the  parties.  What  had 
they  to  do  with  the  t9wn  of  Mimdf  The  o1 
get  rid  of  the  winter 


to 


(a)  Mr*  Justice  He^th  was  absent. 


Moric 

V. 
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Mr*  Justice  Dallas. — ^The  insurance  is  at  and  from  1815. 

JM^Mr/  generally,  with  a  warranty  to  depart  on  or  before 
a  certain  day ;  nothing  is  said  either  about  the  town  or 
port  of  MemeL  My  brother  Marshall  contends,  that  there  is     X"  ^^^  '^  ^ 

CcXCBANGB 

no  difibrence  between  sailing  and  departing,  and  that  this  Assu  a  a  n  cr, 
warranty,  according  to  the  general  construction  and  com- 
mercial meaning  of  it,  must  be  considered  as  relating  to 
the  town  of  MemeL  As  to  the  first  point,  I  am  of  opinion , 
that  there  is  a  dbtinction  between  sdlh^  TXkd  departing^ 
and  that  it  is  not  a  distinction  without  a  difference. 
Secondly^  as  to  what  is  contended  on  the  commercial  con- 
struction, there  is  no  authority  nor  any  reason  for  consi- 
dering this  on  so  narrow  a  ground.  The  reason  is  rather 
the  other  way,  and  I  was  much  struck  by  the  circumstance 
of  the  company  introducing  this  word  instead  of  the  usual 
expression.  The  insured  was  bound  to  consider  the  dis- 
tinction, and  whether  he  did  not  bind  himself  by  it ;  I 
am  clear  that  the  meaning  of  the  parties  was  a  departure 
from  the  port  of  MemeL 

Postea  for  the  defendants. 

Mr.  Seijt.  Marshall  afterwards  moved  that,  according 
to  the  agreement  of  the  parties,  the  case  should  be  turned 
into  a  special  verdict. 


KEMNIMOTON  V.  ANDERSON. 


Friday,  June  2. 

In  this  case  a  motion  bad  been  made  last  term  to  set  aside  x^  ^^  notice  to 

the  proceedimrs  for  irregularity,  in  having  the  year  in  the  »PPf»f »'  ^c  fo^^ 

•  iZ  c\.  jT  u-  1.  •      <>f  the  proccM,  it 

notice  at  the  bottom  of  the  process  va  figures  i  which  m  is  not  necessary . 

Rogan  V.  Lee^  ante  272,  was  held  to  be  irregular.    The  jhoufa  t^ja^^j 

•court  expressed  their  intention  of  conferring  with  the  in%¥ordsat 

judges  of  the  Kin^s  Bench  on  the  subject ;  and  this  case,  ^"^* 

with  several  others,  stood  over  till  this  term,  and 
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ISIS.  Lord  Chief  Ju$Uct  GiBBa  now  ddivered  the  ojpi&ion  of 

Kenhhiotoh   ^^  ^^^^*    ^^  R^gM  V.  Ldi^  followmg  (he  dcciaioti  of  the 

o.  coiurt  of  JTfff^i  Bineh  "^t  decided  that  it  W9S  necessary 

A2n>aRsof».     ^jjjj^j  ^g  y^j^j.  ghould  be  us  words  at  l<togth>  bur  ^e  have 

had  a  commiAsicatioo  with  the  judges  of  that  eomt  on 
the  siubjectf  »iid  on  cooAarring  togethar  we  were  ef 
opinion  tbat«  on  the  whole^  there  ia  not  eofficieiit  growl 
for  supporting  that  decision^  and  that*  as  the  year  is  hoc 
mentioned  at  aU  in  the  act^e)^  it  is  sufficient  to  sec  it  oni 
in  figures* 

Ilule  disehargai 


■•*' 


(a)  Ani€,  972,  note  (a). 


JOHN  CRET)  plauntiS)  and  john  waiitwright  and  wifci 

FrWav   June  2.         THOMAS  WAINWRIOHT  and  wifc,  THOMAS  COYBRDALE 

and  SUSANNAH  his  wife,  deforciants^ 

The  prxcipe  and  Mr.  Serjt.  Vaughan  moved  to  amend  the  precipe  and 
aSifb^  ?n-*  concord  of  this  fine,  by  changing  the  names  of  two  of  die 
scnin^  the  real     deforciants, '  JostfH  CuvtrJale  and '  HannaJf  his  wife,  to 

oSe  deforebru,  '  ^*«««''  CovtrdaU  and  « Susamub'  his  wife,  by  the  deed 
instead  of  those     to  lead  the  uses. 

erroneously  in-  '^^^  Chief  Justice  observed,  that  unless  the  court  came 

^^^^^^*  to  some  regulation  respecting  these  amendments,  their 

time  would  be  occupied  with  nothing  eke  ^  the  court  was 
far  from  wishing  to  bear  hasd  or  ammadrert  sevesdy  on 
unintentionri  mistakes ;  but  this  sort  of  cardeasness  W9 
growing  so  much  into  practice,  that  if  k  witre  oertam  that 
the  parties  would  not  be  suffinrers  by  it,  thge  court  would 
refuse  thia  application*^-*- Widi  this  aninaadacraon,  how- 
ever, the  coiurt 

Allowed  the  aflMoAncot. 
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Ma.  Seijt.  C^pU^  hilving  obuined  a  rule  for  an  attach-  Where  the  ttoie 
ment  of  contempt  against  LMgemaH^  for  non^rformance  award  iJenlarg- 

pf  an  award,  ?d»  and  the  award 

.        _       ,  .         .  It  made  within 

Mr.  oerjt.  raughan  now*  shewed  cause  against  it^  on  thattime»a|)arty 

the  ground  that  though  the  arbitrators,  he  admittedt  had  !""**  *^.^^^  '/^"^ 
**  *»  ,  Jar  notice  of  ihc 

power  to  enlarge  the  time  for  ma^ng  their  award,  and  enlargement, 

had   enlarged  it.  and  had  stated  in  their  award  that  r^X'!?: 

they  had  done  so ;  yet  that  that  hct  was  not  verified  by  dorscment  on  the 

affidavit ;  nor  was  t&ere  any  indorsement  of  the  enlarge-  nii^ssion,  or  of  the 

ment  on  the  copy  of  the  submission,  or  on  that  of  the  *""^*^  ^  court,  be- 

,        -  1  .  1    ,     J  .  1  r  A     ^^^^  "*  can  be 

rule  of  court,  which  had  been  served  on  JLngeman.     A   brought  into 

party,  he  said,  could  not  be.  guilty  of  contemnt*  without  ^?"\®'"!>^  ^**^ 

^      ^^  '  ,  disobedience  to 

having  had  notice  of  the  facts  which  were  to  bring  him  it :  mvi  \\  is  not 
into  contempt.    He  cited  i)««V  v.  Vm  («),  where  this'  Sior^u,? 
question  came  before  the  consideration  of  the  Kin^s  in  his  award,  that 
Bench  J  and  that  court  held  that  the  enlargement  of  the  ^^  j^i^*"  ^^^ 
time  should  be  verified  by  affidavit  v  and  that  the  person 
against  whom  the  attachment  was  moved  for,  should  have 
notice  of  such  enlargement,  when  served  with  the  rule  for 
the  attachment. 

Mr.  Serjt.  Copley^  cmtrk^  though  he  admitted  that  the 
case  of  Davis  v.  Van  was  similar  to  the  present,  said  it 
was  contrary  to  the  princifde  which  had  uniformly  pre- 
vailed in  analogous  cases.  In  ordinary  cases,  where  the 
time  had  not  been  enlarged,  all  that  was  necessary  was,  to 
swear  to  the  execution  of  the  award,  and  the  court  would 
presume  that  all  things  were  rite  acta^  unless  the  contrary 
were  shewn ;  without  stating  that  the  award  was  made 
on  or  before  the  time  originally  specified.  Being  asked  by 
the  court,  whether  there  were  any  case  where  that  had  been 


(a)  15£aj/,  97. 
VOL.  I.  R  R 


WOBLEVBERG 

V. 
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1815.  held  to  be  sufficient ;  he  said  he  was  not  aware  of  any 

case  on  that  points  but  all  the  forms  of  the  affidavit  of 
the- due  execution  of  the  award  were  so  (a\ 
Lacem  AN.  Lord  Chief  Justice  Gibbs: — ^We  think  that,  on  prioci- 

ple»  independently  of  the  authority  of  Davis  ▼•  F'ass,  this 
objection  must  prevail.  Thb  is  an  application  for  an  attach* 
ment,  for  disobedience  to  a  rule  of  court ;  now  a  party 
must  have  notice  that  the  rule  of  court,  which  he  is 
charged  with  disobeying,  has  been  made,  and  that  he  is 
therefore  placed  in  a  situation  to  be  bound  to  obey  it. 
The  award  was  neither  made,  nor  purports  to  have  been 
made,  at  the  time  originally  agreed  upon  ;  and  though 
the  arbitrators  had  the  power  of  extending  that  time,  and 
though  it  appears  on  the  face  of  the  award  that  they  have 
done  so,  yet  it  was  necessary  that  the  party  should  have 
had  regular  notice  of  such  enlargement ;  and  as  he  has  not 
had  regular  notice  of  it,  he  cannot  be  considered  as  guilty 
*  of  a  contempt  in  disobeying  the  rule  of  court.     The  case 

of  Davis  V.  Fass  is  not  to  be  distinguished  from  the  pre- 
sent,  and  the  great  desire  which  we  feel  that  the  practice 
of  the  two  courts  should  be  conformable  to  each  other,  is 
an  additional  reason  why  we  should  come  to  this  decision. 
With  respect  to  the  form  of  the  affidavit,  I  should  have 
been  inclined  to  say  that  it  was  too  loosely  shaped,  if  the 
date  had  not  been  averred  in  the  body  of  it ;  as  it  is,  it 
may  be  considered  that  those  who  make  it,  speak  of  it  as 
having  been  made  at  the  time  when  it  bears  date ;  other- 
wise it  would  be  a  mere  evasion  : — I  only  throw  this  out 
as  my  own  opinion,—  Per  Curiam, 

Rule  discharged. 

(a)  Iq  TicWs  Practical  Forms,  chap,  34,  s.  17,  the  *  affidavit  of 
'  the  due  execution  of  award'  is  thus  framed. — *  /.  K,  of 
'  maketh  oath  and  saith,  that  he,  this  deponent,  did  see  £.  p.  of 
'  ,  sign,  seal,  publish,  and  declare  his  award  and  arbitrament 

'  iti  writing,  between  A.  B.  of ,  and  C  D.  of         .       , 

'  bearing  dale  ike     ■■  ■>     diUf  of  <    n,  ^     18—-.* 
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Wcdneiday, 

June  7. 

This  action  was  brought  to  recover  the  sum  of  «£579  for  When  a  penoD 
work  and  labour,  and  goods  sold  and  delivered  j  and  the  rho^l'hc  S 
declaration  also  contained  counts  for  money  paid,  money  entitled  to  recorer 
had  and  received,  and  on  an  account  stated.    The  cause  oq  the  count  fo/ 
was  tried  before  Mr.  Justice  Heathy  at  the  last  assizes  for  ^.^  ^^  ^^ 
the  county  of  Camtridge^  when  it  appeared  that  the  plain- 
tifPhad  contracted  to  build  a  house  for  the  defendant  \  and  ^ 

it  was  proved  that  the  materiab  used  were  worth  #^300, 
and  that  the  plaintiff  was  entitled  to  «£290  for  his  work 
and  labour.  The  defendant  had  paid  «£l87 : 7/.  1  Id*  on 
account,  before  the  action  was  brought,  and  afterwards 
(Mud  into  court  the  further  sum  of  «£l62 :  Iti.  Idl,  mak- 
ing together  the  sum  of  «£350,  which  e^cceeded  the  value 
set  upon  the  plaintiff's  w^rk  and  labour.  It  was  objected 
by  Mr.  Serjt.  Bloisitf  on  the  part  of  the  defendant,  that 
the  plaintiff  could  not  recover  for  the  materials  found  by 
himy  on  the  count  for  gpods  sold  and  delivandj  and  the 

■ 

learned  judge  directed  a  verdict  for  the  plaintiff)^  subject 
to  the  opinion  of  the  court  on  this  point* 

Mr.  Serjt.  BUssit  having  in  last  term  obtained  a  rule 
nisi,  to  set  aside  this  verdict  and  enter  a  nonsuit, 

Mr.  Serjt.  Psll  now  shewed  cause  againgt  it.  He  con- 
tended, that  there  was  no  oligection  to  the  plaintiff's  re- 
covering his  full  demand }  on  one  count,  for  his  work  and 
labour  in  putting  up  the  materials ;  and  on  another  for 
those  materials  as  for  goods  sold.  In  the  plaintiff's  ac-  . 
count,  there  were  many  items  which  would  be  strictly  re^ 
coverable  under  the  term  goods  sold,  and  he  instanced  the 
first  article,  which  was  *  large  sash  frames^  8ccJ  [Mr.  J. 
if/af£.«»No  doubt,  almost  all  the  materials,  abstractedly 
considered,  were  goods  sold ;  but  the  question  is,  wfae- 
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ther  they  can  be  so  considered)  after  they  are  pat  op  id 
the  house.]  Another  ground  was,  that  the  sums  which 
the  defendant  had  paid  might  be  applied  to  that  part  of 
the  demand  which  was  for  materials  found ;  since  thefe 
was  no  special  direction  as  to  the  application  of  it ;  and 
then  the  plaintiff  would  be  clearly  entitled  to  recover  fcr 
his  work  and  hbour.  [Lord  C.  J.  Gibbs. — If  you  cannot 
recover  at  all  upon  the  count  for  goods  sold,  that  payment 
will  not  help  you.]  Still  then,  he  contended,  it  was  suf- 
ficient to  entitle  the  plaintiff  to  recover  on  the  account 
stated. 

Mr.  Serjt.  Bhssetf  contrif  contended  that,  where  the 
contract  was  entire,  a  party  could  not  apply  a  payment  to 
any  part  he  chose,  any  more  than  a  man  could  divide  an 
entire  contract,  and  recover  on  difierent  parts  of  it,  on 
difierent  counts.  The  contract  here  was  to  build  a  house, 
and  though  that  consisted  in  providing  materials,  laying 
out  money,  hiring  labourers,  8cc.,  still  that  was  all  con- 
tained in  the  entire  contract,  which  could  not  be  separate 
ed,  and  which,  therefore,  should  have  been  stated  in  one 
count.  The  plaintiff  might  as  well  have  brought  two 
different  actions ;  one  for  work  and  labour,  and  the  other 
for  the  materials ;  for  difierent  counts  were  as  distinct  as 
several  actions.  He  was  not  interested  in  contending  that 
the  plaintiff  could  not  recover  on  the  count  for  work  and 
labour,  though  he  should  think  that  he  could  not,  because 
that  part  of  his  demand^ must  be  considered  as  settled; 
but  he  certainly  could  not  recover  on  the  count  for  goods 
sold  and  delivered. 

Lord  Chief  Justice  Gibbs.— This  is  a  very  captious  and 
technical  objection,  and  does  no  credit  to  the  defendant; 
but  the  court  is  boimd  to  decide  according  to  the  legal 
effect,  and  as  the  special  pleader  or  attorney,  who  drew 
this  declaration,  has  omitted  to  include  in  the  count  the 
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.materials  found,  we  must  say  that  the  contract  proved  is 
not  that  which  is  stated  in  the  declaration.  It  is,  as  my 
brother  Blosset  says,  one  entire  contract,  though  composed 
of  different  things.  It  is  unnecessary  to  say,  whether  the 
plaintiff  could  have  recovered  for  his  work  and  labour, 
becniise  there  has  been  money  paid  into  court  sufficient 
to  'cover  that  part  dF  the  demand  (  but  I  am  of  opinion, 
that  he  was  not  entitled  to  recover  the  remainder  as  for 
roods  sold  and  delivered. 
The  rest  of  the  court  concurred. 

Rule  absolute^ 
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BARTLETT  V.  TUCHiN  and  another. 


"Wednetdtj, 
Jane?. 


JL HIS  action  was  brought  to  recover  the  sum  of  <£il08,  A  banktopt't 
being  tlxe  deposit  paid  by  the  plaintiff  on  the  sale  of  cer-  ^^^  '*.*^{f  ^ 
tain  premises  by  the  defendants,  who  were  auctioneers ;  purchaser,  after 
and  was  tried  before  Lord  Chief  Justice  Gibbs^  at  the  sit-  p^Ji'"gj^l  notice 

tings  after  last  Michaelmas  term,  at  Westminstir^  when  a  ^h**  h«  meant  to 

,.  r        •  r       I        1  •     •«•       !_•  1         •  •        abandon  the  pur* 

verdict  was  found  for  the  plaintiff,  spbject  to  the  opinion  chase,  on  a  sup. 

of  the  court  im  a  case,  which,  as  far  as  is  necessary  for  the  P?^  defect  in 

'       ,,  ^  thciiilc;  the 

present  question,  was  as  follows.  commission  it  a& 

On  the  \%xhoi  March  1813,  a  commission  of  bankrupt  J^d^^"Jfn'JlP^'" 
issued  against  M.  Price^  who  was  declared  bankrupt,  and  ground  that  there 
his  property  was  assigned  to  assignees  under  that  com-  tiii^ninffcrcdi^' 
mission.     Op  the   27th  of  July  1813,  the  defendants,  tor's  debt,  and 

under  the  direction  and  authority  of  the  assignees,  put  sion  issues,  and 

the  same  assig- 
9feet  are  chosen  i-^Held,  that  as  the  assignees,  at  the  time  when  they  received  notice 
from  the  purchaser,  had  not  a  good  title  to  the  estate,  they  could  not  enforce  the  con* 
pact,  nor,  eootcqoentiy,  retain  the  deposit  »    ' 


ss^ 
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IQIS* 


Bartlett 

V. 

TucHitr. 


part  of  the  bankrupt's  freehold  and  cqpjhold  estates 
up  to  auction^  and  the  plaintiff  was  declared  the  pur- 
chaser of  one  of  the  lots,  paying  «£20  per  cent  on 
the  purchase  money,  by  way  of  deposit.  In  Mi' 
chaelmas  term  1813,  the  bankrupt  brought  an  action 
to  try  the  validity  of  the, commission,  in  which  he  re* 
covered,  on  the  ground  that  the  petitioning  creditor's  debt 
did  not  become  due  till  after  the  commission  had  issued  ; 
and  the  commission  was  accordingly  superseded  on  the  Sd 
of  March  1814.  On  the  1  st  of  February  1814,  the  plaintiff, 
in  consequence  of  a  supposed  defect  in  the  title,  had  writ- 
ten  to  the  defendants,  and  likewise  to  the  assignees,  stat- 
ing that  he  abandoned  the  purchase,  and  requiring  an 
immediate  return  of  the  deposit ;  the  assignees,  however, 
insisted  that  the  contract  should  be  completed.  On  the 
4th  of  March  1814,  a  second  commission  issued,  on 
which  Price  was  again  declared  bankrupt ;  and  on  the  22d 
oi  March  1814,  the  same  persons  were  chosen  assignees 
under  the  second  commission. — The  question  for  the 
opinion  of  the  court  was,  whether,  as  the  first  commis- 
sion had  been  superseded,  the  assignees  could  inforce 
the  contract  against  the  plaintiff;  and  consequently,  whe- 
ther  they  were  intitled  to  retain  the  deposit  for  ^i^ch 
this  action  was  brought.-— The  case  on  this  day  came  on 
for  argument,  when 

Mr.  Serjt.  Best^  who  was  to  have  argued  on  the  part  of 
the  plaintiff,  was  stopped  by  the  court ;  who  called  on 
the  defendant's  counsel  to  go  on. 

Mr.  Serjt.  Copley^  accordingly^  observed,  that  the  same 
persons  had  been  chosen  assignees  under  the  second  com- 
mission as  under  the  first ;  that  no  precise  time  had  been 
fixed  for  completing  the  transaction  ;  and  that  it  would 
have  been  sufilicient,  if  a  good  title  had  been  made  out* 
though  after  action  brought^  He  contended  that,  on  the 
first  of  February^  when  the  pkuntiff  renouncied  his  pw- 


Bartlett 

V. 
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chase,  the  assignees  had  the  legal  estate,  for  the  conunis-  1815. 

sion  had  not  then  been  superseded. 

Lord  Chief  Justice  Gibbs. — The  assignees  could  not 
then  have  proved  a  petitioning  creditor's  debt^  and  with-  Tuchim. 
out  that,  they  could  not  have  made  out  a  good  tide.  If 
the  plaintiff  had  brought  this  action  at  the  time  when  he 
gave  notice  that  he  should  abandon  his  purchase,  and  had 
proved  the  facts  which  afterwards  induced  the  chancellor 
to  supersede  the  commission,  he  would  have  been  intitled 
to  a  verdict,  for  in  fact  no  commission  then  existed  ^  rehts 
existentibus,  therefore,  the  assignees  were  not  in  a  condi- 
tion to  support  their  contract. 

The  rest  of  the  court  concurred. 

Judgment  for  the  plaintiff! 


MACKIB  V.  LAKDON.  Wednesday, 

June  7- 

1  HIS  action  was  brought  to  recover  certain  penalties  in-  The  penalties 

-        ,       -  -  .  r  %      r%'t  t  ^  imposed  by  stat. 

curred  under  the  1 1th  section  of  the  Ftlot  act,  52d  Geo.  3,  ^g  Qco.  a,  c.  39, 

e.  39.  (fl),  and  was  tried  before  Mr.  Justice  Chambre.  at  *•  "  *»  ?"  "'^^P*. 

,  .  neglecting  to  take 

Maidstone^  at  the  last  assizes  for  the  county  of  Kint^    It  in  a  pilot  on  ar- 

appeared  that  the  defendant  was  master  of  a  ship,  home-  ™",^  ^^e  to  be 

ward  bound  from  Guadaloupi  to  London ;  that  the  ship  was  calculated,  on 

hailed  by  a  pilot  boat  as  she  was  passing  Dungeness,  but  the  river,  not  on 

the  pilotage  dut 

from  Dungenea 

(a)  This  section  enacts  '  that  the  commander  of  any  vessel,  to  the  Downs, 

'coming  from   the  westward,  and  bound  to  any  place  in  the  but  on  that  which 

'  Thames  or  Medway,  not  having  a  qualified   cinque  port   pi-  would  be  due  on 

'  lot  on  board,  shall,  on  the  arrival  of  such  vessel  on  Dungeness,  the  ship*s  arrival 

'  display  the  signal  for  a  pilot  to  come  on  board,  and  shall  use  all  at  her  ultimate 

'  practicable  means  to  facilitate  such  pilot  getting  on  board ;  and  if  place  of  destana* 

*  heahall  neglect  so  to  do,  or  shall  dechne  to  take  such  pilot  on  board,  lion  in  the  river. 
'  he  shall  forfeit  double  the  sum  which  would  have  been  demanded 
'for  the  pilotage  of  such  vessel,  and  the  funher  sum  of  ^6  for  every 
'  50  lonsiburthcn  of  such  %'essel.* 
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18 1 5*  that  she  refused  to  bring  to,  and  pr6ceeded  without  a 


Macilie 


pilot.  A  question  was  made  as  to  the  amount  of  the  pe- 
0.  nalties  to  be  recovered ;  the  defendant  contending  that, 

L^KDON.  according  to  the  table  of  the  respective  rates  to  be  receiv- 
ed by  the  pilots  {a)j  by  which  a  specific  sum  was  given  for 
pilotage  from  off  Dungeness  to  the  Downs^  the  double  of 
that  sum  only  could  be  recovered  by  the  plaintiff.  A  ver- 
^ct  was^accordingly  taken  to  that  amount,  with  liberty 
to  the  plaintiff  to  move  to  enter  it  on  another  count,  (dv 
double  the  whole  sum  due  from  Dungeness  to  the  river. 

Mr.  Serjt.  Best  having,  for  that  purpose,  obtained  a 
rule  nisiy 

The  Solicitor-General  now  shewed  cause  against  it.  If 
the  act  had  given  one  sum  for  any  entire  voyage,  the  de* 
mand  would  be  the  double  of  that  sum  ;  but  the  schedule 
6.  had  expressly  distinguished  between  the  voyage  from 
l)ungeness  to  the  Downsy  and  that  from  the  Do^vns  to  the 
different  stations  in  the  river  ;  and  there  was  a  separate 
table  for  each.  If  ^  pilot  had  gone  ou  board  at  Dungeness^ 
he  would  have  been  entided  to  £ve  guineas  on  the  ship's 
arrival  in  the  Downs ;  if  she  had  left  the  DownSf  he 
would  have  had  a  new  demand.  Whatever  was  the  ulti- 
mate destination  of  the  ship,  after  leaving  the  Dotvns,  the 
two  voyages  were  quite  distinct, 

Mr.  Serjt.  Best^  contrhj  said  it  was  quite  clear  that  the 
legislature  meant  to  give  a  penalty  according  to  the  whole 
voyage ;  and  the  body  of  the  act  was  not  to  be  control- 
led by  the  schedule*  The  schedule  was  only  for  the  pur- 
pose of  settling  the  rates  of  pilotage ;  the  penalties  were 
to  be  calculated  by  the  intended  destination  of  the  ship. 
The  learned  serjeant  was  here  stopped  by  the  court. 

Lord  Chief  Justice  Gibbs. — I  do  not  see  any  means  by 
which  the  penalties  are  to  be  ascertained,  except  by  the 

(a)  Schedule  B.  of  the  act. 
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pilotage  for  the  voyage  intended  to  be  performed,  and  for  1815. 

which  the  ship  is  bound  to  have  a  pilot.     When  the  act        ^^"^ 

'^  .  .  Mackib 

says  that  every  commander,  declining^  to  take  a  pilot  on  v, 

board,  shall  forfeit  double  the  amount  of  the  sum  which       Lahoow. 

would  have  been  demanded  for  the  pilotage  of  the  vessel^ 

we  must  understand  that  to  mean  double  the  amount  of 

the  pilotage  to  which  a  pilot  would  have  been  entitled, 

if  he  had  been  taken  on  board,  and  had  gone  the  re« 

mainder  of  the  voyage,  during  which  it  was  necessary  to 

tiave  a  pilot. 

The  :rest  of  tbe  court  concurring,  the  rule  was  made 

Absolute. 


KENT  V.  YATSS.  Friday,  June  g. 

I^Ir.  Serjt.  Bfst  had,  on  a  former  day  in  this  term,  ob-  Where  a  writ 
tained  a  rule  to  shew  cause  why  the  interlocutory  judg-  jaj'^^t^rn  of  oJ^ 

ment  signed  in  this  cause  on  the  Slst  of  May  last,  and  term,  and  the  de- 
-,  j.,,^,  i_ij^i.     fcndant  tloes  not 

the  subsequent  proceedmgs  had  thereon,  should  not  be  justify  bail  till 

set  aside ^or  irregularity;  on  the  ground  that  the  writ  the  first  day  of 
was  returnable  the  last  return  of  Easter  term ;  that  a  de-  he  is  not  entitled 
claration  was  delivered  after  the  essoin  day  of  the  present  |? '"  '™P"*ance» 
term;   and  that,  consequently,  the  defendant  was  en-  plaintiff  do  not 
titled  to  an  imparlance.     It  appeared  that  the  defend-  {ion^e6«iVe«w" 
ant  had  put  in  bail  on  the  10th  of  May,  but  that  they  till  after  the  es- 
did  not  justify  till  the  first  day  of  the  present  term  ;  and  second  term, 
the  declaration  was  accordingly  delivered  conditionally j  on 
the  25  th  of  May, 

Mr.  Serjt.  Vaughan  now  shewed  cause  against  the  rule, 
and  contended  that  the  plaintiff*  had  been  guilty  of  no 
laches;  for  he  could  not  declare  absoli^ely  till  the  defend- 

m 

ant  was  in  court,  and  he  was  not  obliged  to  declare  de 
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1815.  hene  esse^  as  appeared  by  the  case  of  Bailey  v.  Hantlerla); 

'^T^^  and  this  was  also  the  practice  of  the  King's  Bench  (A). 

V.  Mr.  Serjt.  Best^  contri,  admitted  that  a  plaintiff  was 

not  bound  to  declare  conditionally  g  but  if  he  chose  to  do 
SO)  he  contended  that  it  fell  within  the  general  principle, 
that  if  the  declaration  were  ndt  delivered  before  the 
essoin  day,  the  defendant  was  entitled  to  an  imparlance; 
— there  was  no  reason  why  a  declaration  de  hene  em 
should  not  be  delivered  before  the  essoiii  day^  as  well  as 
after  it. 

Lord  Chief  Justice  Gibbs. — Generally  speaking,  when 
a  writ  is  returnable  the  last  return  of  a  term,  unless  the 
declaration  be  delivered  before  the  essoin  day  of  the  suc- 
'  ceeding  term,  the  defendant  is  entitled  to  an  imparlance; 
but  that  supposes  that  the  defendant  has  done  every  thing 
which  he  is  bound  to  do.  Here,  the  defendant  had  not 
justified  his  bail  before  the  first  day  of  this  term ;  the 
plaintifi^,  therefore,  was  not  in  a  condition  to  declare  ab- 
solutely  before  the  essoin  day.  The  ground  of  the  ob- 
jection is,  that  the  plaintiff  should  have  proceeded  more 
expeditiously,  which  he  could  not  have  done  unless  he 
had  delivered  a  declaration  de  bene  esse;  and  ibatf  the 
cases  cited  shew  thjit  he  was  not  bound  to  do. — Ptr 
Curiam^ 

Rule  discharged. 

(a)  S  B.  &  P.  If6.— -(6)  RoUesion  ▼.  Scott,  6  T.  R.  37«. 
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LiTTLBwooD  and  anotter,  v.  Williams,  clerk.  Friday,  June  9. 

Ihis  was  an  action  for  money  had  and  received,  and  An  agreement 

was  brought  by  the  churchwardens  of  the*  parish  of  Hen-  having  existed 
J       •       V  r  njT'jji  r  1       J       between  the  sue- 

doftf  m  the  county  of  Middlesex j  to  recover  from  the  de-  cesiive  vicars  and 

fendant,  the  vicar  of  that  parish,  a  moiety  of  certain  fees,  of  a'^^^^h'^th* 
which  he  had  received,  and  which  they  claimed  to  be  due  certain  fees 
to  them  as  churchwardens,  for  the  use  of  the  parish,  on  * -^„  ^j^^  buriiS 
the  burial  of  non-parishioners  in  the  churchyard.     The  ®*  strangers  in 
cause  was  tried  before  Lord  Chief  Justice  Gibbsy  at  West-'  and  divided 
minster^  at  the  sittings  after  last  EasUr  term,  when  it  ap-  ^^^^  oT^^*!" 
peared  by  the  proceedings  at  different  vestries,  that  there  coming  vicar  re- 
had  been  agreements  between  the  churchwardens  and  lo^tha^Tame-* 
vicar,  for  the  time  being,  as  far  back  as  the  year  1727,  mcnt,  and  pre- 
that  certain  fees  should  be  paid  for  every  stranger  who  \^^q^  ^f  the  fees 
should  be  interred  in  the  churchyard ; — one  half  to  the  [^  pay  over  to 
vicar,  and  the  other  half  to  the  churchwardens  for  the  of  what  he  then 
use  of  the  parish.    The  fees  had  been  regulated  and  aug-  Jl^"/^"  ^^\' 
mented  from  time  to  timet  by  the  vicar  and  parishioners ,  collector  having 
in  vestry.     It  appeared  that  about  the  year  1757,  a  piece  ^f^e!^  fe^  to  ^^ 

of  ground  had  been  purchased  by  a  subscription  of  the  the  use  of  the 

...  .  1         1        1        1         J         1  churchwardens, 

panshxonersy  and  annexed  to  the  churchyard,  and  conse-  they  are  entitled 

crated;  but  it  seemed  to  be  admitted. on  all  hands,  that  *"  recover  that 

moiety  from  the 

this  additional  ground  vested  in  the  vicar,  in  like  manner  vicar,  in  an  ac- 

as  the  rest  of  the  churchyard.    The  defendant  was  in-  {J^V  ^""i  "'"'"^^^ 

•'  had  and  received 

ducted  to  the  vicarage  in  the  year  1812,  and  refused  to 
enter  into  any  agreement  on  the  subject,  denying  that  any 
right  existed  on  the  part  of  the  churchwardens  to  re- 
ceive any  proportion  of  these  feesi  and  claiming  the 
whole  of  them  as  due  to  himself ;  and  demanded  of  and 
received  from  the  sexton^  who  had  been  accustomed  to 
collect  these  fees  for  the  joint  use  of  the  vicar  and  church- 
wardens^  the  amount  cf  sev^rtl  fees  which  he  had  re- 
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1815.  ceivedy  and  for  the  moiety  of  which  the  present  acdoa 


,  was  brought. — ^The  Cbirf  Jus/tee  directed  a  verdict  few 

LiTTLBWOOp  ^  "^  \  \ 

0.  the  plaintiffs,  subject  to  the  opinion  of  the  court,  whether 

Williams.      ^1  ^.  1    1  ^ 

they  wer^  entitled  to  recover, 

Mr.  Scrjt.  Letts  having,  on  a  former  day  in  this  term, 
obtained  a  rule  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  nonsuit  entered, 

Mr.  Serjt.  Vaughan  and  Mr.  Serjt.  Copley  now  shewed 
cause  against  it.  They  admitted  that  there  was  no  assent 
on  the  part  of  the  defendant  to  divide  these  fees' with  the 
churchwardens;  but  independently  of  the  respective 
rights  of  the  parties,  the  sexton  was  to  be  considered  as 
the  agent  of  both  parties,  and  as  having  received  half  tht 
fees  in  question  to  the  use  of  the  plaintiffs.  The  de^ 
fendant,  when  he  found  that  an  agreement  had  been  en- 
tered into  by  his  predecessors,  to  which  he  did  not  chuse 
to  become  a  party,  should  have  contented  himself  with 
giving  notice  to  the  person  receiving  the  fees,  that  he 
should  in  future  consider  them  as  received  for  his  use 
only,  with  a  direction  not  to  pay  over  any  part  of  them 
to  the  churchwardens.  Until  such  notice,  the  sexton 
was  not  divested  of  his  character  of  agent  to  both  parties. 
— With  respect  to  the  right  of  the  churchwardens,  they 
contended  that  it  was  a  good  custbm  to  divide  the  fees 
taken  for  interment,  as  appeared  by  2nd  Shonver  184. 

Mr.  Serjt,  Lens  and  Mr.  Serjt.  Best^  contrh^  were  de- 
sired by  the  court  to  confine  their  argument  to  this  point; 
— that,  supposing  the  plaintiffs'had  no  legal  right  to  these 
fees,  yet,  that  the  defendant  had  received  the  money  from 
their  agent. — As  to  that,  they  contended  that  there  was 
a  material  distinction  between  the  claim  which  the  plain- 
tiff^s  might  have  upon  the  sexton,  as  their  agent ;  and  that 
which  they  pretended  to  have  on  the  defendant,  who  was 
another  litigating  party,  asserting  a  right  adversely  to 
that  of  the  plaintiffs.    The  phuntiffi  might  recover  it 
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(torn  their  agent,  but  as  the  defendant  did  not  stand  in 
that  character,  but  had  received  the  money  from  the 
agent  of  the  plaintiffs ;  the  latter  w^re  put  to  their  mere 
right,  and  it  was  necessary  for  them  to  make  out  a  clear 
and  indisputable  title  to  the  money,  as  between  them- 
selves and  the  plaintiff*,  without  any  regard  to  the  .ques- 
tion as  to  the  defendant's  claim  : — If  they  did  not,  the 
rule  *  potior  est  conditio  possidentis^  must  prevail. 

Lord  Chief  Justice  Gibbs. — ^The  claim  of  the  plain^ 
tiffs  is  founded  on  their  right  to  certain  fees,  on  the  bu- 
rial of  strangers  in  the  churchyard.  At  common  law,  no 
such  right  exists ;  and  though  it  may  be  established  by 
custom,  it  can  then  be  only  claimed  by  invariable  and 
immemorial  usage.  There  was  no  colour  for  saying  that 
the  churchwardens  had  a  strict  legal  right  to  these  fees, 
and  it  was  therefore  found  necessary  to  adopt  another 
course ;  viz.  to  shew  that  an  agreement  had  existed  be- 
tween the  former  vicars  and  churchwardens.  The  evi- 
dence, however,  did  not  support  that  part  of  the  case,  as 
to  the  defendant ;  for  it  appeared  that  he  had  refused  to 
accede  to  the  agreement.  I  reserved  the  point,  because 
it  occurred  to  me  that,  perhaps,  the  case  might  be  sup- 
ported on  another  ground ;  viz.  that,  under  all  the  cir- 
cumstances under  which  the.  defendant  received  this 
money,  he  might  be  taken  to  have  received  it  to  the 
use  of  the  churchwardens.  That  brings  us  to  the  consi- 
deration of  what  they  had  a  right  to  do,  and  of  what  they 
have  done.  Now,  I  do  not  apprehend  that  the  church- 
wardens would  be  liable  to  censure,  either  by  the  civil  or 
ecclesiastical  law,  for  joining  with  the  vicar  in  permitting 
strangers  to  be  buried  In  the  churchyard,  and  receiving 
fees  for  that  permission ;  provided  no  inconvenience  were 
sustained  by  the  parish :  And  if  the  body  of  a  stranger 
were  deposited  in  the  churchyard  under  such  agreement, 
I  am  of  opinion  that  an  action  might  be  sustained  against 
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1815.         the  executors  of  such  person  for  the  fees  of  his  interment. 
smr^  Xhis  I  take  to  be  the  law  of  the  case.   With  regard  to  the 

LiTTLEWOOO     ^  .  ,  , .  I.    J        •       J  1. 

V.  nctSf  It  appears  that  this  agreement  had  existed  between 

Williams,  the  former  vicars  and  churchwardens ;  and  that  the  sexton 
'  had  been  accustomed  to  collect  the  fees^  and  to  pay  them 
over  to  each  from  time  to  time.  Thus  stood  the  case  up 
to  the  time  when  the  defendant  became  vicar.  He  would 
not  consent  to  this  division  of  the  fees,  but  claimed  to  have 
the  whole  df  them.  On  these  facts,  I  am  of  opinion  that, 
the  moiety  of  these  fees  having  been  paid  to  the  person 
who  was  accustomed  to  receive  them  for  the  church-war- 
denSf  was  received  for  them,  and  that  the  vicar  had  do 
more  right  to  it  than  to  the  money  of  any  other  person; 
and  that,  as  he  had  prevailed  on  the  sexton  to  pay  that  to 
him,  which  was  in  fact  the  property  of  the  church-war* 
dens,  they  had  a  right  to  recover  it  back  firom  him.  The 
verdict,  therefore,  ought  to  stand. 
The  rest  of  the  court  concurred. 

Rule  discharged. 


Friday,  June  Q.  Sir  SAMUEL  ROMILLT,  knight,  V.  JAMBS. 

A.  devises  to  his  This  was  an  action  for  money  had  and  received,  to  re- 

brotheF  B.  all  his  cover  back  the  deposit  which  the  plaintiff  had  paid  on 
f  eai  and  personal  ^  ^  '^  '^ 

esute,  subject  to  entering  into  a  contract  to  purchase  an  estate^  and  was 

subsequent  de- 
vises and  legacies ;— then,  as  to  part  of  his  lands,  to  BJ's  son,  C,  and  his  heirs  for  efcr; 
and  if  B.  and  C.  should  die,  having  no  issue  of  either  of  their  bodies,  then  all  his  real  esiaK 
to  D.-^A,  dit%,  and  B,  and  C.  levy  a  fine  of  the  premises  bequeathed  to  C  to  the  use  of 
themselves,  their  heirs  and  assigns  for  ever ;  ana  C  suffers  a  tecovery  of  the  same  pre- 
mises to  his  own  use.— B.  dies  in  \7Go,  hiiving  had  no  other  issue  but  C.  C  diesio 
1779»  never  having  had  any  issue.  D.  dies  in  178'3>  neither  he,  nor  any  one  claiming 
under  him,  having  ever  bad  possession  of  the  premises.— //^/cf,  1st,  that  the  devise  ofcr 
to  D,  was  not  an  executory  devise,  but  a  remainder,  limited  after  successive  estates  tail 
of  C.  and  B,  by  implication : — Sdly,  supposing  it  to  have  been  an  executory  dcviie, 
contingent  on  B,  and  C  dying,  having  no  issue,  &c. ;  temble,  that  that  event  bad  oat 
happened  : — 3d!y,  Semhle,  that  D.  or  his  heirs  could  not  have  had  a  writ  of  intrusiQDy 
supposing  the  right  to  have  been  in  2>.—- 4thly,  if  he  could,  ^uorre  whether  he  would  not 
have  been  barrra  by  the  statute  of  Hmiutions,  or  by  the  ^ne  levied  by  B-  and  C 
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brought  on  the  alleged  insufficiency  of  the  title  to  be  de-  1815. 

I  Ived  from  H,  Smith  the  younger,  hereinafter  mentioned.   ^.  _  "TT"*^ 
The  cause  was  tried  before  Lord  Chief  Justice  Gibbs^  at  v. 

the  sittings  after  last  Michaelmas  term,  at  Guildhall^  when  James. 

a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  fourt  on  a  case,  of  which  the  following  is  the  sub- 
stance. 

Thomas  Smithy  being  seised  in  fee  simple  of  considera- 
ble estates  in  the  counties  of  Hereford  and  Radnor^  by  his 
will,  dated  the  26th  of  September  1738,  devised  tQ  his  bro- 
ther, Henry  Smithy  all  his  real  and  personal  estate,  of  what 
nature  or  kind  soever,  subject  to  the  several  devises,  lega- 
cies, and  bequests,  thereinafter  particularly  mentioned. 
The  testator  then  bequeathed  to  his  wife  an  annuity  of 
«£80,  payable  out  of  his  real  and  personal  estate,  during 
her  life,  in  lieu  of  her  settlement,  with  part  of  his  furni- 
ture ;  and  to  his  nephew  Josias  Clerk  a  legacy  of  <£600. 
He  then  gave  and  bequeathed  to  his  brother's  son,  Henry 
Smithy  from  the  decease  of  his  the  testator's  wife,  (she 
having  a  life  estate  in  the  premises,  under  her  marriage 
settlement)  all  his  estate  in  Radnorshire,  called  the  *  Mea- 
*  dows  under  Stanner,  being  the  premises  in  question,  to 
hold  to  him  and  his  heirs  for  even  The  testator  then  be- 
queathed numerous  legacies  to  his  relations,  and  other  per- 
sons, and  charged  the  whole  of  his  real  estate  with  the  pay- 
ment ofjElO  ayear  to  his  sister ;  then  he  devised  a  freehold 
house  in  Hereford,  to  stand  charged  with  the  payment  of 
24s,  a  year,  and  certain  rents  issuing  out  ofother  houses  in 
Hereford,  for  charitable  purposes.  At  the  conclusion  of 
the  will,  immediately  before  the  appointment  of  executors, 
were  the  following  words  :  *  And  further  also  my  will  and 
'  meaning  is,  that  in  case  my  brother  and  his  son,  my 
'  nephew',  (meaning  the  said  H.  Smiih  the  younger,  and 
devisee  of  the  premises  in  question)  ^  should  happen  to 
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1815.  N*  die,  having  no  issue  of  either  of  their  bodies,  then,  and  !n 

^^.  «  ^r*^  *  such  case,  I  give  and  devise  all  nty  real  estate  to  my 

V.  *  nephew  Josias  Clerk y   and  his  heirs  for  ever,  subject 

Jamest.         j  j^  ^Yi^  payment  of  ^600  to  certain  of  his  relations.' 
The  testator,  having  appointed  his  brother  and  heir  at 
la\^,  H.  Smith  the  elder,  etecutbr  of  hJs^  wiir,  died  shortly 
afterwards,  leaving  his  said  brother,  and  his  nephew  H. 
Smith  the  younger,  surviving  him.     By  indenture,  dated 
the  8th  of  September  1739,  the  two  Smiths  covenanted  to 
levy  a  fine  of  the  premises  in  question,  to  inure  to  the  use 
of  themselves,  their  heirs  and  assigns  for  ever ;  which  fine 
was  duly  levied  on  the  ]  st  of  September  1 740.     By  inden-< 
ture  of  lease  and  release,  dated  the  28th  and  29th  of 
June  1742,  between  H»  Smith  the  younger  of  the  first 
part,  R.  Symons  of  tlie  second  part,  and  R.  Hankins  of  the 
third  part,  (though  the  said  H.  Smith  the  elder  was  still 
alive,  and  his  seisin  as  joint  tenant  continued)  the  said  H. 
Smith  the  younger,  in  consideration  of  five  shillings,  did 
bargain,  sell,  and  release  the  premises  in  question  to  the 
said  R.  Symons f  his  heirs  and  assigns  for  ever,  to  the  in- 
tent to  make  him  tenant  to  the  precipe  in  a  common  re- 
covery, which  it  was  thereby  declared  should  inure  to  the 
use  of  H.   Smith  the  younger,  his  heirs  and  assigns  for 
ever,  and  which  was '  duly  suffered   accordingly.      H. 
Smith  the  elder  died  about  the  year  1760,  and  had  issue 
no  other  than  the  said  H,  Smith  the  son.     H,  Smith  the 
son  died  in  the  year  1779,  without  ever  having  had  any 
issue.     J,  Clerk  was  living  at  the  death  of  H.  Smith  the 
younger,  and  for  more  than  five  years  afterwards ;  and 
laboured  under  none  of  the  disabilities  mentioned  in  the 
saving  clauses  of  the  statutes  of  limitation.     He  died  in 
the  year  1785.     Neither  y,  Clerkj  nor  hiy  heirs,  nor  any 
other  persons  claiming  under  him,  ever  had  possession  of 
the  premises  in  question. — The  question  for  the  opinion 
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of  the  court  was,  whether  the  plaintiff  were  entitled  to  1815. 

recover. — ^The  case  came  on  for  argument  on  a  former  ^.  ^  ^!T^ 

.  ^  SirS.  RoMH.LT 

day  m  this  term,  when  ». 

Mr.  Serjt.  Lens,  for  the  plaintiff,  premised  that  the  real  Jambs. 

question  was,  whether  the  vendors,  who  claimed  under 
H.  Smith  the  younger,  could  make  out  such  a  title  as  the 
plaintiff  would  be  obliged  to  receive.  The  questions,  as 
they  occurred  in  order,  were,^rj/,  whether  H.Smith  the 
younger  took  an  estate  tail,  in  which  case  the  entail  had 
been  barred  by  the  recovery ;  or  whether,  as  he  contend- 
ed, H.  Smith  did  not  take  a  defeasible  fee  simple  : — ^In 
other  words,  whether  it  were  not  an  executory  devise  in 
favour  of  J,  Clerk,  on  the  two  Smiths  dying,  having  no 
issue  of  either  of  their  bodies  : — Secondly^  whether  that 
event  had  happened : — Thirdly,  if  it  had,  whether  J. 
Clerk,  or  his  heirs,  (the  lapse  of  20  years  having  deprived 
them  of  their  remedy  by  ejectment,)  could  have  a  writ  of 
intrusion ;  that  is,  whether  a  writ  of  intrusion  would  lie 
for  an  executory  devisee  in  fee,  after  the  determination 
of  a  defeasible  estate  in  fee : — Fourthly,  if  it  would  lie, 
whether  he  were  barred  by  the  statute  of  limitations, 
32  Hen.  8,  c,  2. : — Axxi,  fifthly,  if  not,  whether  he  would 
not  be  barred  by  the  fine  levied  in  1740.  If  either  of 
these  questions  should  be  decided  in  favour  of  the  ven- 
dors ;  that  is,  against  the  claim  of  Clerk  ;  the  rest,  he  ad-« 
mitted,  would  fall  to  the  ground,  and  the  plaintiff  would 
not  be  entitled  to  recover  the  deposit.  As  to  the  first 
question,  he  contended  that,  the  former  part  of  the  will 
having  given  to  the  Smiths  an  estate  in  fee,  the  latter  dis- 
position had  only  provided  that  the  lands  should  go  over  to 
another  person,  on  the  happening  of  a  particular  event. 
This  did  not  give  them  an  estate  tail  indefinitely ;  it 
was  only  applying  and  modelling  the  former  devise, 
according  to  the  intention  of  the  testator.  Secondly^ 
if  this^were  to  be  considered  as  an  executory  devise, 

VOL*  I.  s  8 
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1815«         then^  whether  the  event  which  the  testator  had  in  con* 
^.  ^  ''T^^       .  templation  had  happened.     That^  he  said,  depended  on 
V.  the  construction  to  be  put  on  the  clause  ^  if  the  two 

JAMBS.  (  Smiths  should  die,  having  no  issue  of  either  of  their  bo- 
'  dies ;'  whether  it  meant  having  had  no  issue  ac  any 
time,  or  whether,  as  he  contended,  it  did  not  jneojiUaiv- 
hig  no  bsue  respectively.  There  was  no  case  exactly  in. 
point,  for  though  in  the  cases  oi  Porter  v.  Bradley  (a),  and 
Roe  V.  Jefferfi})^  it  was  held  that  if  there  be  a  devise  to 
A»  and  his  heirs  for  ever,  and,  if  he  die  leaving  no  issue,  or 
leaving  no  issue  behind  him^  then  over,  the  subsequent  Iv* 
mitation  is  good  by  way  of  executory  devise ;  yet  there, 
he  admitted,  the  word  *  leaving^  made  a  distinction.  In 
WeaUej  v.  Rugg  (^ ),  where  an  estate  was  given  to  one 
daughter,  and  if  she  died  without  having  children,  to  an- 
other, Mr.  J.  Lawrence  said,  that  the  word  having  re- 
ferred to  the  time  of  the  death,  otherwise  it  must  be  read 
'  having  had! — Thirdly^  supposing  Clerk  to  take  an  execu- 
tory devise,  could  he  or  his  heirs  have  a  writ  of  intrusion  I 
It  would  be  insisted  that  a  tenant  for  life  only  could  have 
this  remedy ;  but  a  devisee,  he  said,  had  noformedon  like  a 
tenant  in  tail,  to  whom  thtformedon  was  quasi  his  vmt  of 
right ;  and  though  it  did  not  therefore  necessarily  follow 
that  he  should  have  this  other  remedy,  yet  in  Easinum 
V.  Baker  (d)  a  writ  of  intrusion  had  been  brought  by  the 
devisee ;  and  though  it  passed  sub  silentio,  yet  as  no  ob- 
jection was  made  to  it,  it  was  at  least  a  negative  author!* 
ty  in  his  fstvour.  If,  however,  the  writ  of  intrusion  were 
not  exactly  the  proper  remedy,  it  was,  at  all  events,  so  si«x 
milar,  that  though  the  principle  of  forming  a  writ  in  con^ 
simili  casu(e)^  did  not  strictly  apply  to  a  devbee,  yet  the 

(a)  3  T.  R.  143. ib)  7  T,  R.  589. (O  7  T.  R.  326. 

(d)  1  Taun.  174. -(e)  Given  by  stat.  fFettm.  the  second,  13  Ed^ 

1 ,  c.  84,  for  the  revenionen  after  the  alienation,  bnt  during  the  life  of 
the  tenant  in  dower,  or  other  tenant  for  life.  3  J3/.  Com^  183,  note  i, 
llthed.  F.jy.B.806. 


IN  THE  FIFTT-FIFTH  YEAR  OF  OBO.  III.  597 

court  would  allow  a  small  departure  in  the  writ^  to  adapt  1815. 

it  to  a  particular  case,  cadenti  sub  eodem  jure.    Here  it  §[,  §,  jJ^jj^i^y 
might  be  adapted,  merely  by  not  introducing  a  strict  v. 

tenancy  for  life.  [Lord  C.  J.  GMs.—U  there  any  in-  ^^^* 
stance,  except  in  consimili  casuj  where  a  new  writ  has  been 
granted  ?  The  strongest  case  that  I  recollect  is,  where  it 
has  been  held  that  the  assignees  of  a  bankrupt  may  main- 
tain a  writ  of  entry,  or  a  writ  of  right ;  but  that  depends 
on  the  statutes  of  bankrupt,  which  give  the  assignees  the 
same  remedy  as  the  bankrupt  would  have  had.]  Fourtbfy, 
as  to  the  statute  of  32  H.  8,  r.  2,  he  contended  that  the 
limitation  of  that  statute  only  applied  to  cases  where  there 
had  been  an  adverse  enjoyment,  which  was  not  the  case 
in  the  present  instance.  Lastly ^  with  respect  to  C/erk2Jid 
his  heirs  being  barred  by  the  fine,  he  contended  that 
there  existed  no  estate,  when  the  fine  was  levied,  on  which 
it  could  operate;  H.  Smith  the  younger  was  tenant  in 
fee,  and  had  no  imperfect  estate,  by  enlarging  which  he 
could  give  an  estate  to  any  other ;  the  person  ultimately 
interested  had  not  then  even  an  inchoate  title.  In  Focus 
T.  Salisbury  (a)  Lord  Hale  said,  '  a  fine,  with  5  years  non 
^  claim,  must  bar  an  estzte  precedent  to  the  fine,  not  subse* 
*  quent  to  it.'  So  9  Co.  106,  elucidated  and  corroborated 
by  10  Co.  95. ;  Carthew  75.  The  ^t.  4  Hen.  7,  c.  24^, 
only  gave  effect  to  the  5  years  non  claim,  but  gave  no  ad« 
ditional  validity  to  the  fine,  which  could  only  operate  on  • 
an  estate  in  existence  at  the  time  when  the  fine  was 
levied. 

Mr.  Seijt.  Ccpley^  contri,  contended,/ri/,  that  the  true 
construction  of  this  devise  was,  that  H.  Smith  the  younger 
should  take  an  estate  tail,  with  remainder  in  tail  by  im* 
plication  to  his  fitther;  being  cut  down  firom  the  fee  ori- 

(a)  Hardr.  400. 

s  s  2 
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ISiS*  ginally  granted.     He  cited  Tenny  v.  Agar{a\  where  the 

^  ^^^  devise  was  to  the  testator's  son,  and  his  heirs  for  ever, 

SirS.  ROMILLT  ...  ...  ,. 

9.  upon  condition  to  pay  his  sister  a  certain  annuity ;  and  in 

Jambs.  ^^^  ^Yx&  son  and  daughter  bot^  died  without  having  any 
issue,  over  to  another ; — the  court  held  that  the  devise 
over  was  not  an  executory  devise,  but  a  remainder  limit- 
ed after  successive  estates  tail  of  the  son,  and  of  the 
daughter  by  implication.  That  case,  he  said,  was  as  simi- 
lar to  the  present,  as  it  was  possible  for  cases  of  this  kind 
to  be ;  es^cept  that  the  present  case  was  still  stronger,  be- 
cause it  viras  natural  for  the  testator  to  contemplate  that 
the  father  would  die  before  the  son,  and  then  the  sou 
/  would  have  taken  an  estate  tail  by  implication  of  that 
part  which  was  not  expressly  devised  to  him.  The  gene- 
ral rule  was,  that  the  courts  would  not  construe  a  devise 
to  be  executory,  if  they  could  avoid  it  \  and  that  principle 
was  recognised  in  nth  Vis&f^  479.  The  cases  which  had 
been  cited  by  the  other  side  on  this  question  were  perfectly 
.  distinguishable  from  the  present,  by  the  expression  *•  Uav- 
*  ing  no  issue'  instead  of*  having  no  issue.'  [LordC.  J.GiUs, 
It  cannot  be  contended  that  the  general  words, '  having  no 
issue,'  can  be  construed  to  imply  leaving  no  issue  at  the  time 
of  the  tesJtator's  death.]  That  being  so,  secondly^  even  sup- 
posing this  to  be  an  executory  devise,  the  contingency  on 
>  which  it  was  to  take  place  had  not  happened ;  for  it  could 

only  have  happened  in  the  event  of  the  fstther  dying  be- 
fore the  son* — Thirdly^  admitting  it  to  be  an  executory 
devise,  and  the  contingency  to  have  happened,  he  con- 
tended that  C2ff i  had  lost  all  remedy  by  the  lapse  of  20 
years.  The  different  writs  had  been  drawn  with  great 
nicety  and  precision,  and  the  writ  of  intrusion  would  only 
lie  in  the  three  cases  of  reversioner  after  tenant  for  life, 

(a)  12  Easi,  253. 


Sir  S.  RoMiLLT 

V. 
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of  tenant  in  dower^  or  tenant  by  the  courtesy  (a).    The  1615. 

only  instance  of  a  writ  framed  on  the  statute  of  West* 
minstery  whith,  he  said,  was  now  to  be  considered  as 
almost  obsolete,  was  that  which  was  strictly  called  the  James. 
writ  *  in  comimtli  castC  {h\  and  which  followed  its  model 
very  closely.  If  a  new  writ  were  to  be  framed  on 
the  present  occasion,  it  would  rather  be  on  the  Jhrtnedon 
in  reverter i  as  being  more  analogous  to  it  than  the  writ  of 
intrusion ;  and  then,  again,  the  lapse  of  20  years  would 
operate  as  a  bar.  ^nt  fourthly ^  if  the  writ  of  intrusion  were 
the  proper  remedy,  it  would  be  barred  by  the  statute  of 
32  Hen.  8,  r.  2,  because  the  person  claiming  must  count 
in  a  possessory  action  within  50  years  from  the  seisin  of  his 
ancestor ;  Clerk  never  having  entered ;  for  it  must  be  on  an 
actual  seisin  (r).  [Lord  C.  J.  Gibbs. — Can  it  be  law,  that 
if  the  tenant  for  life  live  for  50  years,  the  remainder-man 
loses  his  remedy  ?]r  Ths^t  particular  remedy,  he  said,  was 
lost.  Lastly^  he  contended,  that  if  the  devise  were  exe- 
cutory, it  would  be  barred  by  the  fine.  It  was  true  that 
the  fine  must  have  sometliing  on  which  to  operate,  and 
which  it  might  displace ;  but  it  was  not  necessary  that  the 
estate  should  be  in  existence  at  the  time  when  the  fine 
was  levied,  although  the  five  years  would  not  begin  to  run 
till  the  estate  was  in  esse.  In  the  present  case,  the  younger 
Smith  being  seised  in  fee,  had  levied  a  fine  which  could 
not  then  operate ;  but  as  soon  as  the  estate  on  which  it 
was  to  operate  arose,  the  five  years  would  begin  to  run. 

Mr.  Serjt*  Lens^  in  reply,  recapitulated  the  grounds  of 
his  former  argument,  and  concluded  by  observing,  that  the 
question  was,  not  as  to  the  remedy  which  Clerk  or  his  re- 
presentatives might  have ;  but  whether  the  vendors  could 
establish  so  clear  a  title  that  the  plaintiff* would  be  obliged 
to  accept  it 

(a)  F,  N,  B,  203. (6)  Ante  596,  note  (c). (c)  32  Hen. 

8,  r.  2,  s.  6,  and  see  Bevits  case^  4  Co,  10. 
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1815.  Lord  Chief  Justice  GiBBS. — ^This  case  has  been  ex- 


«.  «  «.  tremely  well  ars^ued.  and  the  court  will  take  time  to  con- 

Sir  S.Romillt     .  ,       .^       .     ,    f,  .  .  U-  U  T    U  11 

V,  sider  It ;    but  there  is  one  point  on  which  I  shall  now 

James.  tnake  an  observation.  It  is  intimated,  that  if  any  doubt 
can  be  cast  on  the  title  of  the  vendors,  the  plaintiff*  will 
be  entitled  to  recover  back  the  deposit.  Now  if  he  had 
gon^  into  a  court  of  equity,  the  chancellor  would  not, 
perhaps,  have  obliged  an  unwilling  purchaser  to  ratify  the 
contract.  But  if  he  come  into  a  court  of  law  to  recover 
the  deposit  on  the  ground  of  an  insufficient  title,  he  must 
abide  by  the  decision  of  that  court ;  and  that  is  the  diffi- 
culty which  the  party  has  brought  upon  himself  by  com- 
ing into  a  court  of  law. 

On  this  day  the  Chief  Justice  delivered  the  opinion  of 
the  court.  His  lordship,  after  stating  the  case,  said :— The 
question  is,  whether  under  all  the  circumstances,  H.  Smith 
the  younger  would  be  able  to  make  a  good  title  to  a  pur- 
chaser. The  way  in  which  the  objections  to  the  tide 
have  been  stated,  in  substance,  is  this : — First,  it  is  said  by 
the  plaintiff*  that  H.  Smith  the  younger  took  a  defeasible 
fee  simple, — defeasible  on  the  event  of  his  father  and  him- 
self both  dying  having  no  issue ;  that  neither  did  leave  any 
issue,  and  therefore,  that  the  event  which  was  in  contem- 
plation did  happen.  The  plaintiff's  argument  is  then  di- 
rected to  the  answers  which  might  be  made  to  this  ob- 
jection. I'irst,  it  would  be  said  that  C/erk*s  estate  was 
barred  by  the  fine  and  non-claim  ;  to  which  the  plaintiff 
answered,  that  though  a  fine  had  been  levied  by  both  the 
Smiths^  and  though  five  years  had  since  elapsed,  yet  that  this 
was  a  case  to  which  the  doctrine  of  non-claim  did  not, 
under  the  circumstances,  apply ;  because,  being  an  exe- 
cutory devise,  though  it  was  transmissible  from  ancestor 
to  heir,  yet  that  the  estate  was  not  displaced  by  the  fine. 
Lastly f  as  to  the  remedy  which  was  left  to  C/eri,  it  was 
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contended)  that  he  might  have  a  writ  of  intrusion!  thou^  I8I5. 

not  an  ejectment ;   and  though  it  was  true,  generally  ^,.  ^,  ^^'^ 
speaking,  that  a  writ  of  intrusion  would  in  strictness  only  v. 

lie  for  a  tenant  for  life,  yet  that  under  statute  Wesim.  2,  Jamm. 
a  writ  might  be  shaped  in  the  same  way,  and  provide  a 
similar  remedy. — These,  as  well  as  I  can  recollect,' are 
the  answers  which  it  was  supposed  would  be  made  to  the 
plaintiff's  objections,  and  the  mode  in  which  it  was  attempt- 
ed to  dispose  of  them.  The  principal  question  is,  what 
estate  H,  Smith  the  younger  took  under  the  will:  If  he 
took  an  estate  tail,  all  the  other  questions  are  out  of  the 
case ;  for  then,  being  tenant  in  tail,  he  levied  a  fine  with 
his  father,  which  would  certainly  displace  Clerk* s  estate  s 
,and  then  the  non-claim  would  operate  on  that  estate  so 
displaced.  We  are  of  opinion,  that  H,  Smith  the  younger 
did  take  an  estate  tail.    By  the  first  limitation  of  the  will,  , 

the  testator  devises  to  H.  Smith  the  elder,  in  fee,  all  his 
estates  which  are  not  afterwards  otherwise  disposed  of: 
then  follows  the  devise  to  H.  Smith  the  younger,  which 
revokes  the  former  devise  to  H.  Smith  the  elder,  of  the 
premises  in  question,  and  gives  them  in  fee  to  the  younger 
Smith;  but  by  a  subsequent  clause,  in  case  both  the  Smiths 
should  die  having  no  issue,  all  the  testator's  real  estate  is 
devised  over  to  Qeri.  This  plainly  cuts  down  the  fee, 
which  would  otherwise  have  been  devised  to  H.  Smith  the 
younger,  to  an  estate  tail ;  and  shews  that  by  the  word 
hiirs  in  the  devise  to  him,  the  testator  meant  heirs  of  his 
body.  In  this  state  of  the  case,  however,  something  is 
left  beyond  these  particular  estates,  under  the  original 
devise  to  the  elder  Smith  in  fee ;  and  there  would  accord- 
ingly be  an  estate  tail  to  H.  Smith  the  younger,  with  re- 
mainder in  fee  to  his  father.  But  the  same  devise  which 
cuts  down  the  fee  of  the  younger  Smith,  operates  in  the 
same  way  on  that  of  his  father.  Something  is  consequent- 
ly still  left  over  in  remainder,  and  we  think,  therefore. 


602 


CASES   IN   TRINITY   TERMj 


1815. 


Sir  S.  RoMiLLY 
James. 


that  H.  Smith  the  younger  takes  an  estate  tail»  remainder 
in  tail  to  his  father,  remainder  over  in  fee  to  Josias  CMk. 
It  has  been  contended,  that  this  was  not  an  estate  tail  in 
the  younger  Smith,  but  was  an  executory  devise,  contin- 
gent on  the  event  of  both  the  Smiths  dying  having  no  is- 
sue of  either  of  their  bodies ;  and  that  that  expression 
means  leaving  no  issue.  But  there  is  no  case  to  prove  that ; 
and  if  the  bequest  be  not  capable  of  that  construction,  it 
can  only  receive  that  which  has  been  above  stated  i  and 
the  Stmths  having  levied  a  fine,  the  remainder-man  is 
barred  by  the  statute  of  4  Hen.  7,  €.  24.  This  being  the 
opinion  of  the  court  upon  that  point,  it  is  sufficient  to 
shew  that  those  under  whom  the  plaintiff  purchased  can 
make  a  good  title,  and  it  is  therefore  unnecessary  to  give 
any  decision  on  the  other  points. 

Judgment  for  the  defendant. 


Saturday, 
June  10. 

The  court  will 
not  assist  the  de- 
mandant in  a 
writ  ofright;  and 
therefore  will 
not  allow  him  to 
quash  a  writ  of 
summons  which 
has  been  irreeu- 
larly  executed. 


ADAMS;  demandant ; — radway,  tenant. 

Mr.  Serjt.  Pell  moved,  on  the  part  of  the  demandant  in 
this  writ  of  right,  (or  leave  to  quash  the  writ  of  summons 
to  the  four  knights,  (who  chuse  the  twelve  to  try  the 
right ;)  on  the  ground  that  no  previous  notice  of  execut- 
ing it  had  been  served  on  the  tenant's  attorney.  The  ap- 
plication, he  said,  was  made  in  the  demandant's  own  de- 
lay, ex  majori  cautela,  lest  it  should  be  objected  that  the 
tenant  would  have  had  a  right  to  challenge  the  four 
knights.  For  though  it  was  laid  down  by  Lord  CJu{d^ 
that  they  could  not  be  challenged^  the  contrary  appeared 


(a)  Co,  Lit-  S94<  a. 
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by  1 5  Edw.  I.  4«.  and  the  manner  in  which  they  were  to 
be  challenged  was  there  stated. 

Lord  Chief  Justice  Gibbs. — The  rule  which  has  been 
adopted  on  consideration  is,  that  as  a  writ  of  right  gene- 
rally seeks  to  disturb  a  possession  which  has  continued  for 
a  considerable  length  of  time,  the  court  will  not  assist  the 
demandant  in  getting  over  any  difficulties  that  may  occur 
to  him. 

The  rest  of  the  court  concurred  in  the  opinion  of  the 
Chief  Justice ;  Mr.  Justice  Heath  observing,  that  it  was  in 
general  a  very  vexatious  proceeding ;  and  accordingly  the 
application  was 

Rejected,  {a) 
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181ii. 
Adams 

V, 

Radwat. 


(a)  See  S  fVUliamit  Sound,  45,  uote  (4),  oa  the  proceedings 
io  a  writ  of  right. 


HUTTON  V.  ETRE. 


Wednesday, 
June  14. 


This  action  was  brought  to' recover  the  sum  of  .£2788,  Two  partners,^, 
with  interest,  for  money  paid  td  the  use  of  the  defendant,  SSth  of  ^tt«Ii/ 
and  was  tried  before  Mr.  Justice  Bayley^  at  the  last  as-  IB09,  agree  to 
sizes  for  the  county  of  Lincoln^  when  the  following  facts  ,hip  as  from  the 
were  admitted  by  both  parties. — The  plaintiff  and  defend-  *'^  J^^  ^^TX^ 

ant,  being  in  partnership  together  as  merchants  and  in-  neither  of  them 

shall,  after  sign- 
ing the  deed  of  dissohition,  make  any  purchase  to  bind  the  other  >  but  that  every  such 
purchase  shall  be  on  his  own  private  account.  On  the  27th  of  October  1810,  ^.  as- 
signs his  property  to  his  creditors,  who  covenant  not  to  sue  him,  and  that  if  thev  do,  the 
deed  of  assignment  shall  be  a  release  to  him,  which  deed  is  signed  by  B.—-^.,  alter  sign- 
ing the  deed  of  dissolution,  having  contracted  debts  in  the  name  of  the  firm,  B.  payt 
them.-— Hiff/ci,  1st,  that  B,  was  liable  for  those  debts,  the  covenant  not  to  sue  A,  not 
operating  as  a  release  to  B«— >8dly,  that,  supposing  it  had,  the  creditors  would  have  had 
an  eaui  table  claim  on  B.,  which  would  have  justified  his  paying  the  money  {  and, 
iherctore,  that  B.  was  entitled  to  recover  it  from  A,  as  money  paid  to  his  use. 
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surance  brokers,  on  the  26th  of  August  1809»  entered  into 
a  deed  to  dissolve  the  partnership,  as  from  the  1st  of  Jit- 
nuary  then  next ;  in  whicli  deed,  among  other  things,  it 
was  mutually  covenanted  and  agreed,  *  that  neither  the 
^  plaintiff*  nor  defendant  should,  after  the  signing  of  that 
^  deed,  and  before  the  said  1st  of  January^  either  in  his 
^  own  name,  or  in  the  name  or  names  of  any  other  person 
'  or  persons,  or  in  the  firm  of  Eyre  and  Hutton^  make  any 

*  purchase  of  goods  in  their  said  business,  or  by  way  of 
'  speculation,  so  as  to  bind  the  other  of  the  said  parties  to 

*  such  contracts.     But  if  any  purchases  of  goods  were 

*  made  by  either  of  the  said  parties,  the  same,  though  nude 
'  in  the  partnership  firm,  should  be  on  the  private  account 
'  of  the  individual  party  making  the  same.'  The  notice 
of  dissolution  did  not  appear  in  the  Gazette  till  the  24th  of 
January  1810.  On  the  S^th  of  October  1810,  the  defend- 
ant executed  an  assignment  of  all  his  property  to  trustees 
for  the  benefit  of  his  creditors  ;  in  consideration  of  whichi 
the  creditors  covenanted  and  agreed  with  the  defendant  not 
to  sue  him  on  account  of  any  debt  due  to  them  fi-om  him ; 
and  that  in  case  they  did  sue  him,  the  deed  of  assignment 
should  be  a  sufficient  release  and  discharge  for  him.  This 
deed  was  executed  by  several  creditors,  and  amon^  others, 
by  the  plaintiff*,  '  for  the  late  firm  of  Eyre  and  Hutton' 
When  the  assignees  examined  into  the  defendant's  afilairs, 
it  appeared  that,  between  the  time  of  executing  the  deed 
of  dissolution  and  the  1st  of  January  1810,  the  defendant 
had  contracted  different  debts  to  the  amount  of  <£3  658,  in 
the  names,  and  under  the  firm,  of  Eyre  and  Huitm.  In 
1812  the  assignees  paid  a  dividend  of  5/.  in  the  pound, 
leaving  a  deficiency  in  the  debts  contracted  by  the  defend- 
ant, since  the  di'ssolution,  of  <£2778  ;  which  the  plaintiff 
paid  to  the  respective  parties,  and  which  was  the  sum 
sought  to  be  recovered  in  the  present  action.— -A  verdict 
was  found  for  the  plaintiff  subject  to  the  opinion  of  the 
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court,  on  the  following  objections,  which  were  made  on  the 
part  of  the  defendant.  First,  that  the  deed  of  composition 
operated  as  a  release,  not  only  to  the  defendant,  but  also 
to  the  plaintiff,  as  the  defendant's  partner ;  and  therefore, , 
that  the  plaintiff  was  under  no  obligation  to  pay  the  re- 
mainder of  the  debts,  and  had  consequently  paid  them  in 
his  own  wrong.— &roiN£^,  that  the  action,  if  maintainable 
at  all,  should  have  been  on  the  covenant. 

Mr.  Serjt.  Vaughan  having,  in  Easter  term,  obtained  a 
rule  nisi  to  set  aside  the  verdict,  and  enter  a  nonsuit. 

The  Soiicitor-Geniralf  and  Mr.  Seijt.  Ccplif,  on  a  former 
day  in  this  term,  shewed  cause  against  it ;  but  as  their  ar- 
guments, and  those  of  Mr.  Serjt.  Vaughan  in  support  of 
the  rule,  were  recapitulated  very  fully  by  the  Chief  Jus- 
tice in  his  judgment,  it  is  unnecessary  to  insert  them 
here.  The  court  took  time  to  consider  of  the  question, 
and  on  this  day  their  judgment  was  delivered  by 

Lord  Chief  Justice  Gibbs. — ^This  was  an  action  for 
money  paid  to  the  defendant's  use,  to  which  two  objec- 
tions have  been  made.  One  is,  that,  supposing  any  thing 
to  be  due,  it  is  not  recoverable  as  on  a  parol  contract,  but 
that  the  plaintiff  should  have  sued  as  for  a  breach  of  the 
covenant.  We  are  of  opinion,  that  that  objectioa  cannot 
avail ;  because  we  think  that  the  whole  of  the  covenant^ 
taken  together,  amounts  to  an  agreement,  that  each  part- 
ner would  be  responsible  for  the  debts  which  he  should  con- 
tract after  the  agreement  to  dissolve  the  partnership,  al- 
though the  partnership  should  remain,  as  to  the  rest  of  the 
world,  till  the  1st  of  January  following.  The  defendant, 
therefore,  ought  to  have  paid  the  debts  which  he  had  so 
contracted  \  and  as,  in  consequence  of  his  not  paying  them, 
the  burthen  fell  on  the  plaintiff,  the  money  was  paid  to  the 
defendant's  use,  and  the  plaintiff  is  consequently  entitled  to 
recover  it  as  such.  The  other  objection  is,  that  by  the 
composition  deed,  the  plaintiff,  as  well  as  the  defendant, 
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1815.  ^^  absolved  from  all  the  demands  of  the  creditors ;  and 

that  therefore  he  had  a  legal  answer  to  those  demands, 
of  which  he  ought  to  have  availed  himself;  and  that  not 

Lyre.  having  done  so,  the  money  was  paid  unnecessarily)  and  in 

his  own  wrong.     In  answer  to  this,  the  plaintiff  alleges 
that  he  is  not  discharged ;  that  the  debts  were  contracted 
in  the  name  of  himself,  as  well  as  in  that  of  the  defend- 
ant ;  that  the  covenant j  on  the  part  of  the  creditors»  was 
only  that  they  would  not  sue  the  defendant ;  and  that 
although  the  defendant,  if  he  had  been  sued,  might  have 
brought  a  cross  action  against  the  creditors,  their  covenant 
did  not  operate  as  a  release  of  the  joint  debts.     He  con- 
tends that  the  law,  that  a  covenant  not  to  sue  operates  as 
a  release,  applies  only  as  between  those  who  are  released, 
and  those  who  give  the  release ;  and  that  this  construc- 
tion is  only  given  to  it,  in  order  to  avoid  circuity  of  action. 
The  defendant  insists  that  the  rule  goes  much  further; 
and  that  the  covenant,  being  a  release  to  himself,  operates 
also  as  a  release  to  the  plaintiff,  who  was  jointly  bound 
with  him ;  and  that,  in  iact,  is  the  question.     The  plain- 
tiff relies  on  certain  authorities,  which  shew  that  the  law 
on  this  subject  is  not  so  general,  as  has  sometimes  been 
contended  for ;  viz.  that  the  covenant  not  to  sue  one 
party  operates  as  a  release  to  all.     The  case  of  Dean  v. 
Newhall(a)  has  been  cited,  which  was  an  action  on  a  joint 
and  several  bond  against  one  of  the  obligors,  who  pleaded 
a  release  to  his  co-obligor,  and  issue  was  taken  on  there- 
lease.     It  appeared  that  the  second  obligor  had  assigned 
his  effects  to  the  obligee,  who  covenanted  not  to  sue  fbr 
an^  debt,  8cc.,  in  the  same  terms  as  in  the  present  case; 
and  that  if  he  did  sue,  that  covenant  should  be  a  sufficient 
release  and  discharge.     It  was  contended,  that  this  was 


(a)  8  r.  R.  168. 
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an  actual  release  to  the  party  with  whom  the  covenant  1815. 

.  had  been  made  *,  and  if  that  were  so,  it  would  undoubt- 
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edly  have  operated  in  favour  of  his  co-obligor ;  but  the  v. 

court  held  that  it  could  not  so  operate,  because  the  reason  hYRE. 
for  such  construction,  viz.  the  avoiding  a  circuity  of  ac- 
tion, did  not  apply.  That  case,  however,  is  not,  in  all  its 
parts,  similar  to  the  present ;  because  there,  the  parties 
being  jointly  and  severally  liable,  one  might  be  sued  with- 
out the  other ;  and  in  Lacy  v*  Kynasion  (a),  that  is  given 
as  a  reason  why  the  rule  should  not  apply-  These  cases, 
therefore,  not  being  a  direct  authority  for  the  present 
case,  we  must  look  to  the  principle  on  which  the  rule  has 
been  applied,  that  a  covenant  not  to  sue  shall  operate  as  a 
release.  Now  where  there  is  only  A.  on  one  side,  and  . 
B.  on  the  other,  the  intention  of  the  covenant  by  A.  not 
to  sue  B.  must  be  taken  to  mean  a  release  to  B.,  who  is 
accordingly  absolutely  discharged  fron  the  debt,  which 
A.  undertakes  never  to  put  in  suit  against  him.  The  ap- 
plication, therefore,  of  the  principle  in  that  case  not  only 
acts  in  prevention  of  the  circuity  of  action,  but  fidls  in 
with  the  clear  intention  of  the  parties.  But  in  a  case 
lil^e  the  present,  it  is  impossible  to  contend  that,  by  a  co- 
venant not  to  sue  the  defendant,  it  was  the  intention  of 
the  covenantors  to  release  the  plaintiff,  who  was  able  to 
pay  what  his  partner  might  be  deficient  in.  It  would  have 
been  an  easier  and  a  shorter  method  to  have  given  a  re- 
lease, than  to  make  this  covenant.  The  only  reason, 
therefore,  for  their  adopting  this  course  was,  that  they 
did  not  chuse  to  execute  a  release  to  the  defendant,  be- 
cause that  would  also  have  operated  as  a  release  to  the 
plaintiff;  whereas,  they  considered  that  a  bare  covenant 
not  to  sue  the  defendant  would  not  extend  to  his  part- 
ner.   As,  therefore,  the  terms  of  the  covenant  do  not 

(a)  \2  Mod.  55], 
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1815.  require  such  a  constructioD,   and  as  such  a   construe* 

^r^^'^^^  tion  would  be  manifestly  as^ainst  the  intention  of  the 

HUTTON  ^  ... 

V.  parties,  we  are  decidedly  of  opinion^  that  it  ought  not  to 


Etre. 


be  suffered  so  to  operate.  It  was  rightly  contended,  that 
the  plaintiff"  might  have  been  sued  alone,  and  that  it  was 
only  by  pleading  in  abatement  that  he  could  absolve  him- 
self, and  that  he  might  even  have  failed  in  that  plea. — 
But  laying  that  out  of  the  question,  we  are  of  oiunicHi} 
that  the  rule,  that  a  covenant  not  to  sue  operates  as  a  re- 
lease, applies  only  to  cases  where  the  covenantcM:  and  co- 
venantee stand  alone,  and  not  where  the  covenantor  b  in- 
debted jointly  with  another.  Another  ground  on  which, 
as  it  strikes  me,  the  action  might  be  supported,  is  this; — 
In  Dean  v.  NewhaUi  Lord  Kenyon  say^  '  that  even  if  the 
*  defendant  (the  co-obligor)  had  succeeded  in  that  actioo, 
^  a  court  of  equity  would  have  given  the  plaintiff  (the  ot>- 
'  ligee)  full  relief/  Now  if  the  plaintiff*,  in  the  present 
case,  had  been  compelled  to  pay  this  money  by  proceeds 
ings  in  Chancery y  he  would  have  been  entitled  to  recover 
in  this  action. — Firsts  then,  we  are  of  opinion,  that  this 
was  the  proper  mode  of  action. — Secondly^  that  this  core* 
nant  to  the  defendant  was  no  release  to  the  plaintiff ;  and 
further,  supposing  it  had  been,  the  creditors  would  have 
had  an  equitable  claim  on  the  plaintiff,  which  would  ha?e 
justified  his  paying  the  money,  and  this  would  have  given 
him  a  right  over  against  the  defendant. 

Rule  dischai^gecL 
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BROWN  V.  CRUMP.  Wednesday, 

June  14. 

In  this  case,  the  defendant  having  demurred  to  the  first  Y^^'V'*^ 
count  oflthe  declaration,  the  plaintiff  had  leave  to  amend  obtained' leave  to 
it  (/i),  and  added  three  new  counts,  not  containing  any  ?"j^.'*j  a  count 
new  cause  of  action,  but  only  varying  the  former  so  as  to  adds  new  counts, 
obviate  the  objection.  ^^"^^  ^^"^*»n  , 

-*  no  new  cause  of 

Mr.  Serjt.  Besty  on  a  subsequent  day,  moved  that  the  action,  but  only 

new  counts  should  be  struck  out  of  the  declaration,  on  ofTtating'that''^ 

the  ground  that  the  court  had  only  given  leave  to  amend  which  was  de- 
,  .  ,  murred  to,  the 

the  count  demurred  to.  court  will  not 

Mr.  Serjt.  Copley  now  shewed  cause  against  the  rule,  order  them  to  be 
and  contended  that,  though  the  plaintiff  could  not  have 
added  new  counts  for  a  difierent  cause  of  action,  there 
could  be  no  objection  to  those  which  had  been  added ; 
for  they  had  only  changed  the  form  of  the  considera- 
tion, making  it  executory,  instead  of  executed,  as  it  ori- 
ginally stood. 

Mr.  Serjt.  Bestj  contrif  observed  that,  whether  the 
court  would  have  allowed  this  addition  on  motion  or 
summons,  was  not  the  question; — the  defendant  should 
have  an  opportunity  of  objecting  to  them. 

Lord  Chief  Justice  Gibbs. — ^There  U  no  doubt  but 
the  plaintiff  might  have  had  leave  to  add  these  counts,  if 
he  had  applied  for  it ;  because  it  is  evident  that  what  was 
unnecessary  before,  may  be  very  necessary  now,  in  ordar 
to  meet  the  different  circumstances  of  the  case.    On  the 


(o)  Vid.  supra,  567. 
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other  hand,  the  defendant  should  have  an  opportunicj 
of  examining  the  additional  counts;  and  if  it  appear 
that  there  is  any  material  alteration  in  the  statement, 
they  may  be  struck  out ;  but  the  new  counts  being  in- 
troduced only  to  vary  the  manner  of  stating  the  consi- 
deration, the  court  will  not  order  them  to  be  struck  out. 

Rule  discharged. 


Wednesday, 
June  14. 


8TRBBT  V.  BROWN. 


Where  an  instrn- 
ment  is  executed 
by  two  parties, 
each  keeping  one 
part;  if  one  be^ 
lost,  the  court 
will  not  compel 
the  other  party 
to  produce  his 
part,  in  order 
to  support  an  ac- 
tion against  him 
on  the  instru- 
ment. 


Mr.  Seijt.  LenSf  on  a  former  day  in  this  term,  obtain- 
ed a  rule,  calling  on  the  defendant  to  shew  cause  why  he 
should  not  produce  to  the  plaintiff  the  charter-party 
which  he  had  in  his  possession,  and  permit  him  to 
take  a  copy  of  it ;  or  why  the  defendant  should  not, 
at  the  cost  of  the  plaintiff,  deliv,er  to  him  a  copy  of  it. 
— It  appeared  by  the  plaintiff's  affidavit^  that  the 
charter-party  had  been  made  between  yohn  Street^  de- 
ceased, the  owner  of  the  chartered  vessel,  and  the  de- 
fendant \ — that  one  part  was  left  with  the  defendant,  and 
the  other  taken  to  sea  by  Street ^  and  was  lost,  together  with 
the  vessel ; — ^that  this  action  was  brought  by  the  widow  and 
administratrix  of  the  deceased,  for  not  loading  the  vessd, 
agreeably  to  the  charter-party  in  question ; — and  that  the 
plaintiff  could  not  safely  declare  without  having  a  copy 
of  it. 

The  Solicitir  General  now  shewed  cause  against  the 
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rule)  and  observed  that,  though  the  conrt  would  inter- 
fere,  where  one  instrument,  being  executed  by  two  per- 
sons, was  deposited  in  the  hands  of  one  of  them,  at  a 
trustee  for  the  other ;  yet,  where  there  was  a  counter^ 
part  of  the  instrument,  as  in  the  present  case,  the  court 
would  not  interpose;  nor  had  they  any  authority,' he 
contended,  to  call  on  a  party  to  produce  a  copy  which 
he  never  held  for  the  benefit  of  any  other  person.— -In 
the  casesi  of  Blakey  v.  Porter  (a),  Bateman  v.  Phittips{b)^ 
and  King  v.  King{c\  the  court  compelled  the  production 
of  the  instrument  in  each  case,  on  the  ground  that  the 
party  wha  had  the  custody  of  *  it  was  to  be  considered 
merely  as  a  trustee.  The  plaintiff  should  file  a  bill  in 
equity  for  a  discovery,  and  then  the  defendant  would  be 
enabled  to  state  in  his  answer  many  things  which  would 
be  important  for  him  in  his^  defence*  [Lord  C.  J.  GUfh. 
— ^I  should  like  to  hear  from  the  other  side,  whethet  it 
has  ever  been  determined  that  a  party,  by  bringing  an* 
action,  can  entitle  himself  to  take  out  of  the  hands  of 
the  other  party  that  which  is  necessary  for  him  to  prove 
his  case:—- It  4oes  not  appear?  that  both  these  instniment^ 
were  originals.] 

Mr.  Serjt.  Lens  admitted  that,  most  probably,  they 
were  not  bdtl^  originals;  but  observed  that  the  applica- 
tioft  was,  net  to  take  the  it»trument  out  of  the  plaintiff's 
hands,  but  only  to  be  allowed  to  take  a  copy  of  it.— -In- 
the  cases  cited,  the  application  was  much  stronger,  be* 
cause  there  J  the  court  were  called  upoki  to  assist  parties 
who  had  been  evading  the  stamp  duties,  by  executing- 
osdy  one  part  of  the  agreement  tr^— With  respect,  there« 
fore,  to  the  authority  of  the  court,  if  it  ei^isted  in  those 
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Street 
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Browv. 


(a)   1  Taun.  366.* 
VOL.  I. 


'(b)  4  Taun,  157. (c)  /Wrf.  66f>. 
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^^     a  precedent  for  such  applications.—  isis. 

•  

Rule  discharged. 

^\         -U  nother.  Wednesday, 

«,  «fc  V    «•■  June  14. 

V     '"  -^st   the  defendants,  as  The  payee  of  a 

.*ige,  dated  the  Unh  of  June,  bill  of  exchange 
.yable  one  month  after  date  to  the  suli'^f  i/'for  ac- 

.  y.  Sine/airy  drawn  on  Messrs.  RkketU  <^^I"*»nce,  which 
J   •     1         J         1         1  .     ./*•      r^,      ^  ^'^  refused,  in- 

.ad  indorsed  to  the  plaintiff.     The  first  count  dorsej*  it  to  the 

^  declaration  stated  that,  on  the  1 3th  of  Juh  1813.  P'"'"^'?"/®'  va- 

y     /        "'J  luf,  without  giv- 

liie  bill  was  presented  to  Messrs.  Ricketts  for  acceptance,  '"g  notice  of 
bat  that  they  refused  to  accept  it ;  and  averred  that  they  1"^"'' 
refused  so  to  do  by  the  directions,  and  at  the  request  of  ^f«wer,  or  to  the 
the  defendants;  by  reason  whereof,  it  became  unneces-  latter  presents  * 
sary  for  the  plaintiff  to  give  any  notice  to  the  defendants  *'•  •      *V^  , 

^    ,  rr'i.  1  again  refused  ac- 

of  the  non-acceptance.    The  second  count  stated  that  cepunce,  of 

•    the  bill,  on  the  13th  of  July  1813,  was  presented  for  ac-  cr  r ecVv«^  ti^ 

ceptance,  but  refused ;  and  that  the  defendants  had  notice  notice  .^[fcld, 

thereof.    The  defendants  pleaded/ri/  the  general  issue ;  i'  not  Tj^' 

secmdlj^  that  the  bills  in  the  first  and  second  count  were  the  ^^^r^^^d.  from 

same^  and  that  before  the  supposed  indorsement  and  pre-  the  indorsee,  l)y 

sentment  for  acceptance  thereof,  viz.  on  the  20th  ofi^une.  ^\^  payee>  ne- 

^  •/        »  gleet  to  give  110- 

18 IS,  the  said  bill  was  presented  by  the  said  J.  Sinclair^  tice  of  the  pre- 
(the  payee),  to  Messrs.  Rickats  for  acceptance,  and  refiised  j  '^''"*  ^^^honour. 
and  that  Messrs.  Ricietts  had  not  then  received  any  direc- 
tion or  request  firom  the  defend^ts  not  to  accept  it  \  and 
that  due  notice  of  the  said  refusal  was  not  given  to  the  de- 
fendants.— ^The  replication,  after  protesting  that  the  se- 
cond  plea  was  insufficient  in  law,  alleged  that  the  said 
bill  was  not  presented  by  the  said  J*  Sinclcnr  to  Messrs. 

T  T  2 
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r 

"  1815.  casesy  it  certainly  riiight  be  exercised  on  the  present  oc« 

casion. 

Lord  Chief  Justice  GiBBS. — ^We  must  look  to  the 
Browit^  principle  on  which  those  cases  were  decided,  and  must 
not  suffer  ourselves  to  be  hurried  away  into  a  similar  de- 
cision,  in  a  case  which  does  not  fall  within  the  same  prin- 
ciple.—In  Blakey  v.  Porter^  the  circumstances  must  have 
been  very  strong  in  favour  of  the  application ;  for  Lord 
C.  J.  Mansfield  asks,  '  Of  what  use  would  the  defend- 
^  ant's  covenant  be,  if  the  plaintiff  could  not  get  access  to 

*  it  V — ^putting  it  on  the  ground  of  an  implied  under- 
taking by  the  defendant  to  produce  it. — In  King  v.  Kng^ 
he  says,  ^  he  knows  not  how  to  refuse  the  application, 

*  after  the  case  of*  Blakey  v.  Porter*^ — ^hesitating  even 
s^er  that  decision ; — ^but,  observing,  'it  must  be  under- 
'  stood  that,  when  one  part  only  of  a  deed  is  executed, 
'  the  party  holding  it  is  trustee  for  the  other  (a).'  That, 
therefore,  was  the  ground  on  which  these  cases  were  de^ 
cided;  and  it  is  unnecessary  to  inquire  whether  that 
were  such  a  ground  as  did  give  the  court  authority. 
Now,  here,  there  were  two  parts  of  the  instrument,  and 
the  plaintiff  contends  that  the  defendant  must  give  him 
a  copy  of  his  part,  in  order  that,  the  original  being  lost, 
be  may  make  use  of  the  copy  at  the  trial. — Suppose  a 
bond  were  executed,  and  afterwards  lost  by  the  obligee, 
the  obligor  having  kept  a  copy  of  it;  by  the  same  rule 
as  that  by  which  the  plaintiff  calls  on  the  defendant  in 
this  case,  might  the  obligee  demand  the  copy  of  the  bond 
from  the  obligor.— There  is  no  reason  to  induce  the 
court  to  grant  this  application,  nor  is  there  any  case 
which  has  gone  to  such  an  extent  \  and  the  court  is  un- 


(a)  Sec  his  IprdshipV,   then  Mr.  Justice  Gibbs's,  judgment  in 
King  V.  King. 
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willing  to  establish  a  precedent  for  such  applications.—^'         J8I5^ 
Per  Curiam^  "^'^^ 

Rule  discharged. 


o*KEEFFE  V.  DUNN,  and  another.  Wednesday, 

•  June  14. 

This' action  was  brought  against  the  defendants,  as  The  payee  of  a 

drawers  of  a  bill  of  exchange,  dated  the  Unh  of  J^ne'  bill  of  exchange 

r        n  1 1  1       i-        *  having  pre- 

1813,  for  ctlOOO,  payable  one  month  after  date  to  the  semed  it  forac- 

order  of  Captain  7.  Sinclair ^  drawn  on  Messrs.  iefi:id///^^'*'""5^»  ^^j^*^ 
.       .     •'  was  refused,  in- 

and  Co.,  and  indorsed  to  the  plaintiff.     The  first  count  dorses  it  to  the 
of  the  declaration  stated  that,  on  the  ISth  of  July  1813,  Fui"wUhoui'^''iv. 
the  bill  was  presented  to  Messrs,  Ricietts  for  acceptance,  ing  notice  of 
but  that  they  refused  to  accept  it ;  and' averred  that!  they  either  to^he*^' 
refused  so  to  do  by  the  directions,  and  at  the  request  of  ^^awer,  or  to  the 

,   #.      t  1  ,  #.    .     .  indorsee.     The 

the  defendants ;  by  reason  whereof,  it  became  unneces-  latter  presents 
sary  for  the  plaintiff  to  give  any  notice  to  the  defendants     *  ^     ^V^ed 

of  the  non-acceptance.    The  second  count  stated  that  cepunce,  of 

the  bill,  on  the  13th  of  July  1813,  was  presented  for  ac-  Tr  ,ecdles  dor' 

ceptance,  but  refused ;  and  that  the  defendants  had  notice  notice  .—Held, 

thereof.     The  defendants  pleaded yfri/  the  general  issue ;  was  not  dis- 

secondly  J  that  the  bills  in  the  first  and  second  count  were  the  ?l'^';P*^.^.f!®.'" 

•^  ,    .  his  habtlity  to 

same,  and  that  before  the  supposed  indorsement  and  pre-  the  indorsee,  by 
sentment  for  acceptance  thereof,  viz.  on  the  20th  oh  June ^  L^ecrto^ive  m>- 
18  IS,  the  said  bill  was  presented  by  the  said  J.  Sinclair^  tice  of  the  pre- 
(the  payee),  to  Messrs.  Uitfte// for  acceptance,  and  refused;  ^*  "*  **  onour. 
and  that  Messrs.  Riciettj  had  not  then  received  any  direc- 
tion or  request  from  the  defend^ts  not  to  accept  it ;  and 
that  due  notice  of  the  said  refusal  was  not  given  to  the  de- 
fendants.— ^The  replication,  after  protesting  that  the  se- 
cond  plea  was  insufficient  in  law,  alleged  that  the  said 
bill  was  not  presented  by  the  said  J^  Sinclair  to  Messrs. 

T  T  2 
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1815*         RiAftts  for  acceptancei  and  refused,  modo  eifirmi^  8lc. 

^Jp^  —The  tause  was  tried  before  Lord  Chief  Justice  GMs^ 

V.  at  the  sittings  after  last  Hilary  term,  at  Guildball^  when 

Duvv.  -^  appeared  that  the  bill  had  been  presented  by  SincUr 
for  acceptance,  which  was  refused;  and  that  no  notice 
of  that  presentment  and  refusal  was  given  to  the  de^ 
fendants ;  but  that  the  plaintiff  was  a  hni  fide  holder, 
and  had  given  due  notice  of  the  refusal  to  accept  the  bill 
when  presented  by  her.  There  was  no  proof  that  the 
defendants  had  directed  Messrs*  Rktetis  not  to  acct^; 
and  a  verdict  was  accordingly  found  for  the  pbintiff  upon 
the  second  county  and  for  the  defendant  on  th^£rst  count, 
aod  on  the  special  plea* 

Mr.  Seijt*  Vaugh9n^  in  Easter  term,  moved  £ar  leave  to 
enter  up  judgment  on  the  second  count,  lum  okiUmtfif^ 
redietoi  on  the  ground  that,  though  the  matter  of  the 
special  plea  had  been  found  for  the  defendants  yet  tint 
that  plea  did  not  furnish  a  legal  answer  to  theatctioii. 

The  Sf^licitor  Gemr^ltnd  Mr*  Scrjt.  Lent  now  shewed 
cause  against  the  rule.  The  plea,  they  said^  had  put 
npon  the  record  what  vrould  have  been  an  answer  to  the 
case  under  the  general  issue.  It  could  not  be  disputed 
that  if  a  bill  were  presented  by  the  payee,  or  the  holder, 
for  acceptance,  before  it  came  to  maturity,  and  were  re- 
fused, such  payee  or  kcddcr  was  bound  to  give  notice, 
and  could  not  keep  it  to  present  it  again,  for  the  pioqiose 
of  charging  the  previous,  parties  to  it ; — that  was  the  prin- 
ciple in  Bl^satrd  V.  Hirst  (p\  and  GoodaUv.  DoUey  (h)\  and 
the  object  was  to  protect  the  drawer,  by  enabling  him  to 
take  his  mone^^  out  q£  the  hands  of  the  drawee*  Every 
person,  therefore,  who  took  it  under  a  holder  who  had 
been  ^ilty  of  this  laebes^  took  it  subject  to  all  the  pro- 
tections to  which  the  drawer  was  entitled  under  the  ge» 


(a)  5  Buu  2(570,-— tf)  I  T.  «.  7.18. 


O'Kbbpfb 
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neral  law;  and  that  protection  could  not  be  destroyed  by  1815. 

pds^ng  the  bill  into  other  hands,  but   must  continue 
throughout  the  whole  currency  of  the  bill.    In  Roscow  v.  if 

fiardy  (a),  the  holder  of  a  bill,  haviiig  tendered  it  for  ac-  •  ^*""'* 
ceptance,  which  was  refused,  kept  it  till  it  became  due, 
when  it  was  presented  for  payment  and  refused,  and  then 
returned  it  on  the  second  indorser,  who,  not  knowing  of 
the  laches,  took  it  up;  and  the  court  held  that  the  se- 
cond indorser  was  not  enticed  to  recover  against  the  first 
indorser : — ^Lord  ElUhborough  observing,  *  that  if  the  in- 
'  dcnrsers  on  a  bill  be  once  discharged  by  the  laches  of 

*  die  holder  at  the  tiihe,  in  not  giving  due  notice  of  the 

*  dishonour,  their  responsibility  cannot  be  revived,  by  th& 
'  skifting  of  the  bill  into  other  hands.' — ^The  two  cases, 
they  said,  were  the  same  in  principle ;  the  drawer  in  the 
present  case  being -in  the  same  situation  as  the  first  in- 
dorser in  the  case  cited : — ^Every  fresh  indorsement  wasi 
in  fact,  a  new  drawing.  This  was  not  like  the  case  of  an 
accepted  bill ;  for  that  was  complete  in  all  its  parts,  and 
was  liable  to  no  contingency,  except  forgery,  &c.  Con- 
necting, therefore,  the  two  propositions  together,  jfirst, 
that,  if  a  bill  were  presented  ioi  iccieptance  and  re&sed, 
though  there  were  ho  necessity  for  such  presentment,  the 
holder  w^s  bound  to  give  notice  of  it  to  the  drawer;  and^ 
secondly^  that,  if  such  notice  were  not  given,  the  law 
tht^^  a  protection  round  the  drawer,  by  which  he  was 
discharged,  hot  only  as  to  the  party  guilty  of  the  laches^ 
but  as  to  every  subsequent  holder ;  it  followed  that 
this  plea  was  good.  It  might  fall  hard  on  a  bond  jOe  ^ 
holder,  and  might  throw  a  degtee  of  doubt  upon  unac- 
cepted bills ;  but  the  holder  must  take  them  at  all  risks, 
and  hiust  trust  to  the  credit  of  the  person  from  whom  he 
received  them. 

Mr.  Serjt.  Faugian,  and  Mr.  Serjt.  PJ/,  eonirh,  ob- ' 

{a)  l»Ea§t,  434,  i  Camp.  453,  5.  C. 
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served  that  the  defendant  was  contending  for  a  most 
alarming  proposition  in  the  commercial  worlds  and  thaty 
if  it  should  be  established,  an  unaccepted  bill  would  be 
no  longer  a  negotiable  instrument }  for  no  person  would 
take  it  until  the  ^ery  day  when  it  became  payable,  be- 
cause he  could  no  longer  reckon  upon  the  security  of  the 
drawer: — Every  bill  might  labour  under  the  same  in- 
firmity as  the  present}  viz.  that  an  ineffectual  attempt 
.hadNbeen  made  to  procure  an  acceptance,  before  it  came 
into  the  hands  of  the  holder.  The  defendant  had  re* 
lied  on  the  authority  of  Roscow  v.  Hardy^  which,  how- 
ever, was  very  distinguishable  from  the  present.  In  that 
case,  the  bill  remained,  up  to  the  time  of  its  maturity,  in 
the  hands  of  the  party  who  had  been  guilty  of  xhelacbes; 
and  the  only  question  was,  whether  what  passed  after  it 
became  due  had  altered  the  situation  of  the  parties.  Here, 
on  the  contrary,  the  bill  was  passed  to  the  plaintiff*  {q[  a 
valuable  consideration,  while  it  was  still  in  circulation, 
and  before  it  became  due ;  and  there  was  no  allegation  ia 
the  plea,  that  she  had  received  any  notice  of  the  previous 
refusal  to  accept. 

The  court  took  time  to  consider  of  this  case ;  and  on 
this  day,  Mr.  Justice  Cbambre  differing  from  the  rest  of 
the  court,  the  judges  delivered  their  opinions  seriatim. 

Mr.  Justice  Dallas,  after  stating  the  pleadings  and 
facts  of  the  case,  thus  proceeded.:— The  question  turns 
on  the  validity  of  the  special  plea ;  and  taking  it  to  be 
doubtful,  as  we  are  bound  to  do,  since  there  is  a  differ* 
enco  of  opinion  upon  it,  it  certainly  is  a  question  of  con- 
siderable importance. — It  is  clear  that  a  bill  payable  after 
date  need  not  be  presented  for  acceptance;  but  that  if  it 
)>e  presented,  and  refused,  the  party  so  presenting  it  is 
boundtogivenotice,and  that,  in  default  thereof,  the  drawer 
i^  discharged  a^  to  him. — If,  therefore,  the  bill  had  re- 
mained in  the  hands  of  Sinclair^  who  had  neglected  to 
^ive  notice  of  the  refusal  to  accept  it>  wh^n  presented 
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by  him^  the  drawers  would  have  been  discharged  as  1815. 

to  him.     The  present  action,  however,  is  by  an  inno-       O'lT^*' 
cent  indorsee;  for.it  appears  that  she  gave  value  for  the  _  v. 

bill,  and  it  is  not  alleged  on  the  plea  that  she  had  notice 
of  the  previous  refusal  to  accept  it : — The  question,  there- 
fore, is,  whether  she  is  to  stand  in  the  same,  or  a  differ- 
ent situation,  from  that  which  Sinclair  would  have  been 
in.     It  is  contended  on  the  part  of  the  defendants,  that 
there  is  no  distinction  between  them ;  and  they  argue  on 
two  grounds: — First,  on  the  reason  of  the  thing,  it  is 
said  that,  as  the  drawer  is  to  be  presumed  to  have  effects 
in  the  hands  of  the  drawee,  he  is  entitled  to  notice  of  the 
refusal  to  accept,  in  order  that  he  may  withdraw  his  ef- 
fects, if  he  have  any  in  the  hands  of  the  drawee,  or  bring 
his  action,  as  the  case  may  require ;  and  that  is  true  as  to 
the  person  to  whom  that  refusal  is  made  :  But  it  is  fur- 
ther insisted  that  this  rule  is  not  affected  by  the  bill  pass- 
ing into  different  hands;  for  that  the  drawer  is  equally 
injured  by  want  of  notice,  in  whose  possession  soever  it 
may  be.    Now  that  is  begging  the  question  ;  for  the  ques- 
tion is,  whether  the  drawers  do  not  undertake  to  be  re- 
sponsible to  all  holders ;  or  whether  the  indorsees  take  the 
bill,  subject  to  all  the  conditions  and  protections  to  which 
the  drawers  contend  they  are  entitled  from  the  payee: — 
In  other  words,  may  not  the  drawer  be  discharged  as  to 
the  payee,   and   still   continue  liable  to  his  indorsee? 
The  nature   of  the  contract  is,  that   the  drawer,   by 
drawing  the  bill  payable  to  the  order   of  the   payee^ 
holds  himself  out  as  liable,  in  default  of  the  drawee, 
to  all  who  shall  come  fairly  into  the  posse!ssion  of  it: 
He  doe&  not  stipulate  that  it  shall  be  presented  for  ac- 
ceptance, nor  does  the  law  cast  such  an  obligation  on 
the  payee;  he  must,   therefore,  be  content   to  rest  in 
ignorance  as  to  the  fate  of  it,  till  it  becomes  payable. 
Every  body  taking  it  is  supposed  to  be  a  purchaser  for  a 
valuable  consideration;  and  has  a  right  to  conclude  that 
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sxo  presentment  has  been  made,  and  therefore  that  ao 
notice  is  necessary,  miless  it  aj^ar  on  the  face  of  the  bin, 
by  noting  for  non-acceptance,  to  be  necessary.  As  to 
the  reason  and  convenience  of  the  thing,  it  cannot  im- 
pede the  circulation  of  bills,  that  the  holder  should  be 
required  to  give  notice  to  th^  drawer  of  a  refusal  to  him- 
self; but  if  it  were  necessary  for  every  indorsee  to  as- 
certain before  he  took  it,  whether  it  had  been  refused 
acceptance,  it^  would  almost  amount  to  a  prohibition  to 
take  any  unaccepted  bill.-^Where  a  bill  is  indorsed  overt 
after  it  becomes  due,  that  circumstance  is  notice  to  the 
indorsee  to  inquire  into  the  cause ;  and  if  he  do  not,  he 

0 

takes  it  subject  to  all  the  equities  which  would  have  af- 
fected it  in  the  hands  of  former  parties : — But  where  it 
|s  Indorsed  before  due,,  the  indorsee  takes  it  without 
iXOCice  of  fraud  or  neglect,  and  is  entitled  to  recover 
aj;ainst  those  parties  who  might  have  been  discharged  as 
10  each  other.  A  drawer  may  therefore  be  released  as 
to  the  payee,  and  yet  continue  liable  to  the  last  indorsee. 
— The  sfcond  ground  of  the  defendant's  argument  is  the 
case  of  Ros€ow  v.  Hardy,  which,  they  contend,  is  not  to 
be  distinguished  in  principle  from  the  present.  In  that 
case,  however,  the  bill  did  not  pass  into  the  hands  of  an 
indorsee,  ignorant  of  the  refusal  to  accept,  before  the  bill 
became  due,  and  while  it  was  fairly  negotiable ;  but  re- 
mained in  the  possession  of  the  party  who  was  guilty  of 
the  iacheSi  till  it  became  due : — -here,  on  the  contrary,  the 
bill  was  taken  in  the  course  of  fair  negociation,  and  at 
t)ie  time  of  its  arriving  at  maturity,  was  in  the  hands  of 
an  innocent  and  ignorant  holder. — On  both  grounds, 
therefore^  V  am  of  opinion  that  the  plea  is  not  a  suffi- 
cient answer  to  the  action. 

Mr.  Justice  Chambb£.-<— I  am  sa  unfortunate  as  to 
differ  in  opinion  from  the  rest  of  the  court  in  this  case» 
^d  the  question  isj  whether,  under  all  the  circtunstance^ 
th^  plaintiiF  can  recover  against  the  drawers^  or  whether 
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they  are  not  discharged*  It  is  not  contended  that  ibtaft 
was  any  tieglig^nce  in  the  jdaintiff;  nor,  on  the  other  hand^ 
that  the  defendants,  by  drawing  without  efiectsi  or  by  any 
other  circumstance,  had  deprived  themselves  of  any  right 
to  which  they  ^ere  entitled  in  the  character  of  drawers : — 
All  was  fair  on  both.sides  (  but  the  drawers  contend,  that 
they  are  discharged  by  want  of  due  notice  of  the  previous 
dishonour.  There  can  be  tio  doubt  but  the  drawer  is  en- 
titled) equally  with  an  indorser,  to  notice  of  dishonour; 
wliether  on  presentment  for  acceptance,  or  paymoit.  In- 
deed, the  reason  is  stronger  in  favour  of  th^  drawer  than 
of  the  indorser ;  because  the  indorser  has  nothing  at  stake 
but  the  amount  of  the  bill,  whereas  the  drawer  may,  in 
general,  be  presumed  to  have  other  efiects  in  the  hands  <)f 
the  drawee.  The  consequence  then  of  such  omission  is, 
that  the  holder  or  proprietor  of  the  bill  loses  the  collateral 
security  of  the  drawer  (  his  responsibility  is  at  an  end,  and 
by  what  magic  it  is  to  be  revived  I  cannot  conceive.  Tlie 
warranty  of  the  drawer  is  only  conditionali  lind  all  condi- 
tions must  have  been  complied  with}  before  he  can  be  niade 
liable  upon  it.  In  the  present  case,  the  indorsed  drives 
her  right  from  Sinelatr;  how  then  can  she  assert  against 
the  drawers  a  claim  which  Sinclair^  from  whom  alone  she 
derives  her  right,  could  not  have  asserted  ?  Thre^  cases  have 
been  cited  on  the  part  of  the  defendants  \  two  of  which, 
BUsard  V.  Hirst  and  GoodaU  v.  DolUy^  establish  the  propo- 
sition, that  if  the  person  who  presents  the  bill  for  accept- 
ance neglect  to  give  notice  of  the  dishonour,  be  cannot 
sue  the  drawer.  But  the  case  of  Roscew  v.  Hardy  I  con- 
sider as  exactly  in  point,  and  in  no  way  to  be  distinguish- 
ed from  the  present: — ^Lord  EHenbor^ugh^s  words  ate 
aj^licable  in  every  particular ;  and  I  see  no  reason  why 
the  court  should  depart  from  that  authority.  If  the 
holder  of  a  bill  could,  by  paying  it  away,  protect  himself 
from  the  consequences  of  his  own  kcba^  ind  entitle 
his  indorsee  to  sue,  it  would  op^n  a  door  to  infinite 
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fraud.  It  is  true,  an  innocent  person  will  be  liable  to  be 
deceived  by  the  negociation  of  a  bill  which  has  been  dis- 
honoured. But  in  what  transaction  is  a  man  not  liable  to 
be  deceived?  He  must  seek  his  remedy  against  those 
who  have  defrauded  him;  not  against  those  who  were 
discharged  by  the  previous  neglect  of  the  parties. — I  can- 
not agree  that  the  law,  by  which  the  drawer  is  discharged 
by  want^f  due  notice,  is  confined  to  the  case  as  between 
the  drawer  and  payee ;  I  think  it  affects  all  who  are  in 
possession  of  property  of  this  sort,  and  I  see  no  reason  for 
making  an  exception  in  favour  of  the  claims  of  a  subse- 
quent indorsee.  In  every  case  where  a  person  takes  an 
instrument  by  assignment,  (2nd  indorsement  is  no  more 
than  an  assignment),  he  takes  it  with  all  its  defects,  and 
cannot  be  entitled  to  more  than  the  person  from  whom 
he  receives  it.  The  law  cannot  be  too  simple,  and  ezcep* 
tions  to  it  should  be  made  "vrith  the  greatest  caution.  I 
am  therefore  of  opinion,  that  the  plaintiff  is  not  entided 
to  enter  up  judgment.  - 

Mr.  Justice  HeaTh. — ^It  is  not  alleged  that  the  plain- 
tiff had  notice^  when  she  received  the  bill,  of  the  pre^ 
vious  presentment ;  and  it  is  of  great  importance  to  com- 
merce, that  the  holders  of  bills  of  exchange  should  be  pro- 
tected, when  their  claim  is  fair  and  legal ;  and  even  in 
cases  of  fraud,  an  innocent  holder  has  a  remedy  agaipst 
the  person  from  whom  he  receives  the  instrument.  The 
same  principle  which  protects  a  hnifide  holder  in  such 
case,  ought  to  protect  the  plaintiff  in  the  present  case. 
There  is  no  case  which  I  think  is  in  point;  for  that  of 
Rqscow  v.  Hardy  was  decided  on  a  different  ground. 
Tberff  the  holder  of  the  bill  had  been  guilty  of  laches^  in 
paying  it  after  it  became  due,  without  making  any  in- 
quiries on  the  subject,  and  then  called  on  a  prior  indorser 
to  pay ;  and  his  answer  was,  that  he  must  not  be  preju- 
diced by  the  negligence  of  the  plaintiff.    A  drawer  should 
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always  have  assets  in  the  hands  of  the  drawee  s  if  he  have  1815. 

not,  it  is  a  species  of  fraud,  and  he  may  be  sued  imme- 
diately. 

Lord  Chief  Justice  GiBBS, — ^I  agree  in  opinion  with  my      .  Dunw. 
brothers  Heath  and  Dallas;  and  they  have  entered  so 
largely  into  the  principles  on  which  their  opinions  are 
founded,  and  on  which  the  present  case  is  to  be  distin-  , 

guished  from  those  which  have  been  cited,  that  it  will  be 
necessary  for  me  to  say  very  little  on  the  subject.  There 
are  two  sorts  of  defence  which  may  be  set  up  to  an  action 
on  a  bill  of  exchange.  Firsts  as  to  the  defendant,  that  he 
is  altogether  discharged  firom  any  claim  of  any  person 
whatever ;  secondly ^  as  to  the  holder,  on  account  of  some 
incapacity  tt>  which  he  is  subject.  Of  the  latter  de- 
scription, is  the  defence  arising  from  the  holder  taking  the 
bill  on  an  illegal  contract  between  him  and  the  person 
from  whom  he  received  it,  as  in  the  case  of  usury.  But 
if  an  indorsee  receive  it  in  ignprance  of  the  illegality,  he 
may  recover  upon  it,  though  the  person  who  indorsed  it 
to  him  could  not. — His  lordship  observed,  that  he  must 
be  considered  as  speaking  of  a  bill,  good  in  its  origin,  but 
which  had  been  passed  from  one  to  another  for  an  illegal 
consideration  ;  if  it  wese  originally  conceived  in  usury,  &c. 
it  would  be  bad  against  all  the  world. — When  a  man 
draws  a  biU  payable  on  a  future  day,  he  holds  out  that  he 
will  pay  it  to  any  person  in  whose  hands  it  may  ^pp>en  to 
be  when  it  arrives  at  maturity,  provided  the  drawee  do 
not  pay  it.  A  person  taking  a  bill  after  it  has  become 
due,  takes  it  subject  to  every  objection  \  because  he  knows 
that  it  ought  to  have  been  paid,  and  the  circumstance  of 
its  not  being  paid  ought  to  have  excited  his  suspicions. 
But  where  the  bill  is  indorsed  before  it  becomes  due,  no 
such  suspicion  can  occur;  and  the  indorsee  takes  it  with 
a  legal  remedy  against  all  whose  names  are  upon  it.  A 
bill  which  is  made  payable  on  a  particular  day  need  not , 
be  presented  for  acceptance ;  the  drawer  has  no  right  to 
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1815.  4»pcct  ^at  k  will  fafe^xiieiiwl ;  ^d  ciHiS^equMitly  the  in- 

tkyrsee,  whto  he  rec^ites  it,  has  no  rfetson  to  Appose  that 
it  has  been  so  presented^  unless  there  be  something  on  the 

Dc  nk ..  ^g  ^  ^j^^  Ijill  to  denote  that  it  has.  iThii  bin,  therefore, 
not  having  any  thing  on  the  hce  bf  it  to  she#  that  it  had 
been  presented,  I  am  of  opinion,  tha(t  any  hh4Jlde  holder 
was  entitled  to  recover  upon  it.  It  is  contended,  that 
trkere  notice  is  iiec^ssai-y,  the  dratret  and  all  the  inter- 
mediate parties  ^re  discharged  by  the  h^lect  of  R ;  but 
thlt  is  b<»gging  the  que^ion.  Iff  the  ImII  be  not  presented 
at  maturity,  when  they  have  a  right  to  ^piect  it  vrill  be  pre- 
si^nted,  I  think  thi^r  are  discharged  {  or  if  a  persoti  shou!d 
know  by  atijr  circumstance  that  it  will  not  be  paid  when 
(nresented,  he  carmot  sue  without  giving  the  drawer  due 
notice : — But  such  circumstance  would  be  ti6  defence,  as 
against  a  person  whb  had  taken  the  bill  without  the  know- 
l^ge  of  such  circutnstance,  and  who  had  given  a  valuable 
consideration  for  it. — As  to  tli^  case  of  Roscffw  v.  Harijj 
on  wUch  the  defendants  mainly  relied,  it  is  distinguishible 
from  the  present  in  one  principal  feature  \  viz.  that  the  bill 
had  remained  in  the  hands  of  the  person  who  was  guilty  of 
the  neglect,  till  it  arrived  at  mattuity ;  atld  the  drawer  then 
^tood  discharged  from  the  holder.  I  am  therefore  of 
opinion,  that  as  this  was  the  neglect  of  the  payee,  in  not 
giving  notice  of  the  refusal  to  accept  the  bill|  on  its  bebg 
presented  before  it  became  due ;  and  as  he  aftetwirds  in- 
dorsed it  to  the  plaintiff,  who  was  ignorant  of  the  previ- 
ous dishonour,  she  is  entitled  to  recover,  notwithstanding 
the  plea. 

Rule  absolute. 
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ABANDONMENT.       See  In- 
SUBANCB^  12. 

ABATEMENT. 

See  Partnershxp»  U 
Practice,  12. 

ACCOMMODATION  BILLS. 
See  Bills  of  Excuano^,  1,  (5. 

ACCOUNT. 
See  AaisuMPSi'r,  2. 

ACTION  ON  THE  CASE. 
See  EviDBMCs,  1,6. 

NUSANCE. 

1 .  In  an  action  on  the  case  for  da- 
maging the  plaintiff's  wharf,  the  de- 
daration  stated  the  wharf  to  be  si- 
tuate near  the  river  Thnm^s^  to  wit, 
at  Kingston^  in  the  parish  of  St, 
Saviour^  Souikmark^  in  the  county 
of  Surrey;  though  there  was  no 


such  place  as  Kingtton  in  that  pa* 
rish. — Heid^  that  this  allegation 
was  to  be  referred  to  the  oentie,  and 
not  to  the  local  situation  of  the 
wharf;  and  therefore,  that  it  was 
not  necessary  to  prove  it  to  b^  so 
situated.  Hamer  v.  RapHond  and 
another^  M.  55  G»  S.  363 

2.  Bjr  a  turnpike  act,  trustees  are  ap- 
pointed with  authority  to  cut  drains 
in  lands  adjoining  the  roads,  m^ 
ing  reasonable  satisfaction  to  the 
owners  thereof:  By  the  same  act  it 
iai  provided  that  all  actions,  for  any 
thmg  done  in  pursuance  of  the  act, 
shall  be  brought  within  six  months 
after  the  doing  the  thing  complain- 
ed of.  A  dram  is  cut,  by  an  order 
signed  by  a  competent  number  of 
trustees,  and  according  to  the  pl^n 

.  of  a  surveyor,  in  land  adjoining  the 
plaintiff's,  by  which  the  latter  is 
overflowed.  An  action  is  brought 
against  one  of  the  trustees  only, 
more  than  six  months  after  the  act 
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done,  and  the  first  injury  sustained ; 
but  within  six  months  after  a  subse- 
quent injury  accrued. — Held^  \  st. 
thattheactionyif  it  could  have  been 
supported  at  all,  was  well  brought 
a^mst  the  defendant  only. — But 
2aly,that  the  trustees,  having  acted 
to  the  best  of  their  skill,  and  with 
the  best  advice,  were  not  answer- 
able  for  the  damage  which  had  ac- 
crued. Sutton  V.  ClarkCf  H,  55  G, 
3.  429 

3*  "Semb,  that  the  limitation  of  the 
action  is  to  be  reckoned,  not  from 
the  •  time  of  doing  the  act,  but  of 
sustaining  the  injury.  ibid, 

4.  Quaret  wh^ber  this  be  confined 
to  the  ^rst  injury  sustained,  or 
Whether  an  action  might  not  be 
brought  within  six  months  afler 
any  subsequent  injury  ?        *    ibid, 

ADVOWSON. 

Setf^ AORftlSMBNT,  3. 

AFRDAVITS. 

5^f  Arbitration,  l,  5,  8. 

1.  An  affidavit,  which  is  annexed  to  a 
plea,  refers  to  the  plea;  and  there- 
fore needs  not  be  entitled  of  the 
cause.     Prince  v.  Nicholson ,  H,  54* 
G.  3.  70 

2.  If  however,  on  the  objection  being 
made,  the  defendant  entitle  it ;  that 
f»if&t  such  an  alteration  as  to  make 
a  new  stamp  necessary.  t^ic;. 

3.^  On  motion  to  change  the  venue, 
the  affidavit  must  state  explicitly 
that  the  cause  of  action  did  not 
arise  in  the  county  from  which  the 
venue  is  sought  to  be  changed. 

.   Adams  v.  Arenell^  E,  54  G.  3 .   243 

4.  What  afiidavit  necessary  to  induce 
the  court  to  grant  a  distringas; 
6>^  Distringas,  1. 

5.  Bail  by  affidavit;   See  Bail,  7. 

6.  Where  common  process  issued  out 


against  A,  and  several  others,  A. 
may  move  the  court,  if  the  other;) 
be  not  brought  into  courts  upon  an 
affidavit,  entitled  of  a  cause  be- 
tween the  plaintiff  and  A,  only. 
Dand  v.  Barnes^  H.  55  G.  3.    40i 

AFFIDAVIT  TO  HOLD  TO 

BAIL. 

1.  In  an  affidavit  to  hold  to  bail,  for 
money  paid  to  the  use  of  the  de< 
fendant,  it  is  not  necessary  to  state 
that  it  was  at  the  request  qftke  de» 
fendant.     Huiton  v.  Eyre^  M.  55 

G.  3.  315 

2.  So,  where  the  affidavit  is  for  work 
and  labour^  as  the  defendant's  ser- 
vant.    Blis9^.  Atkins^  M.  55  G.  3. 

317  (a) 

3.  An  affijdavit  to  hold  to  bail,  stating 
**  that  the  defendant  is  indebted  to 
**  the  plaintiff  for  money  paid,  laid 
**  out,  and  expended,  and  wages 
**  due  to  the  plaintiff  for  his  ser- 
«  vices  on  board  the  defendant's 
**  ship,**  is  sufficient,  without  ex- 
pressly statins^  that  the  debt  is  due 
i'rom  the  defendant.  ^S^ons  v. 
AndrexvSf  M.  55  G.  3.  317 

4.  An  affidavit  of  debt,  stating  Uuit 
the  defendant  is  indebted  to  the 
plaintiff  on  promissory  notes  of  the 
defendant,  without  stating  how  the 
plaintiff  became  entitled  to  recover 
upon  them,  is  defective.  Balbi  t. 
Batlei/^  H,  55  G.  3.  434 

5.  So,  where  it  states  the  debt  to  be 
for  goods  sold  and  appraised  to  tbe 
defendant,  without  saying  b^  tie 
plaintiff'; — and  the  court  will  not 
suffer  an  affidavit,  thus  defective,  to 
be  amended.  Fcnton  v.  lUlis^  E, 
55  G,  3.  533 

AGENT. 
See  Agreement,  2. 

A8St7MPSLT,  4. 

Bills  of-Exchaxcb^  7. 
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Bills  of  Lading,  3. 

Commission. 

Consignment. 

Freight,  1,  2. 

Insurance^  11. 

Lien. 

Tender. 

Vendor  and  Vendee,  3,4,5,6,7. 

1.  A,f  having  received  money  as  agent 
for  B.  and  others,  in  specific  pro- 
portions for  each,  pays  it  over  to 
C.  as  a  banker  in  his  owrn  name ; 
and  having  drawn  out  part  of  it, 
directs  C.  not  to  pay  away  the  re- 
mainder except  by  his  order. — 
Held,  that  C  is  bound  to  hold  the 

*  money  for  A^  and  that  therefore 
B.  cannot  recover  the  remainder  of 
his  share  from  C,  though  he  had 
given  C  notice  that  A**s  agency 
was  at  an  end.  Pinto  v.  Santos^ 
E.  54  G.  3.  132 

2.  A,,  on  the  recommendation  of  his 
agent^  employs  B,  to  convey  goods 
to  the  continent.  B.,  without  the 
knowledge  of  A,,  employs  C.  to 
transact  the  business,  and  the  goods 
are  accordingly  shipped  by  C,  and 
landed  on  the  continent  by  C.'s 
agents. — Held^  that  there  was  no 
privity  between  A.  and  C,  and 
therefore  that  C.  was  not  entitled 
to  recover  his  charges,  or  those  of 
his  agents,  from  A,^  though  A.  had 
not  paid  the  amount  to  B.  SchmaU 
ing  V.  Tomlinson  and  others^  E,  55 
G.  3.  500 

AGREEMENT. 

See  Assumpsit,  3. 
Carrier. 
Covenant,  2,  3. 
Evidence,  8,  12. 
Insurance,  3. 
Partnership,  3. 
Vendor  and  Vendee. 

] .  That  a  letter,  promising  to  accept 
a  bill  of  exchange,  requires  a  stamp, 
See  Bills  of  ExchanoB)  2. 


2.  A.  commissions  B,  to  set  a  charter 
party  effected  on  his  ship,  Russian 
built  and  British  owned.  She  is  ac- 
cordingly chartered  to  go  to  Ame* 
rica^  and  take  in  there  a  cargo  of 
permitted  goods ;  rice  and  cotton 
Deing  specified ;  and  to  sail  there- 
with to  CadiZf  Lisbon^  or  Gotten^ 
burgh ^  as  directed.  By  a  previous 
agreement,  it  appeared  to  have 
been  in  the  contemplation  of  the 
parties  to  carry  the  eoods  to  some 
port  in  the  united  kingdom,  and 
that  the  ship  should  carry  no  li- 
cense : — Held,  that  this  was  not  an 
illegal  contract,  so  as  to  deprive  B. 
of  his  right  to  his  commission  for 
procuring  the  charter  party  to  be 
effected.  Haines  v.  Busk,  E.  54  G. 
3.  191 

3.  A»9  the  incumbent  of  a  living,  and 
owner  of  the  advowson,  agrees  with 
B.  for  the  saleof  the  advowson,  and 
for  the  immediate  resignation  of  the 
living ;  and  accordingly  tenders  his 
resignation  to  the  bishop«  who  re- 
fuses to  accept  it.— Another  agree- 
ment is  then  entered  into  between 
the  same  parties,  for  the  sale  of  the 
advowson  only,  without  any  con- 
tract for  the  resignation ;  and  at  the 
same  time,  by  a  separate  agree- 
ment, A,  grants  a  lease  of  the  tithes 
and  profits  to  JB.  for  gg  years,  i£A. 
should  so  long  live;  under  which 
lease,  B.  receives  the  profits  till  A.*» 
death. — On  A.^s  death  the  crown 
presents  for  that  turn  only,  by  rea- 
son of  simony. — The  incumbent 
presented  by  the  crown  dies, where- 
upon B,  claims  the  right  to  present. 
It  is  objected  by  A,*s  heir,  that  the 
second  contract  for  the  sale  of  the 
advowson,  and  the  lease  of  the 
tithes  of  the  same  date,  being  for 
th^  purpose  of  carrying  the  former 
simoniacal  contract  into  efiect,  was 
also  simoniacal  and  void.— ^TeA/, 
that^  whether  the  second  agree- 
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nii^t  were  simoniacal  or  not, 
the  illegality,  if  wayf  extended  to 
the  next  presentation  only;  and 
that  therefore,  the  crown  having 
presented  for  one  turn,  B.  had  a 
good  title  to  the  advowson,  and  had 
H  right  to  present  on  the  present 
^^s^Bcy.  Charles  Greenwood  and 
Mugh  HammersleVf  executors  of 
Thomas  Hammerdey^  ▼.  John  lord 
hifhfip  of  London  ana  George  Paw* 
'  #a»»  ekrkj  AL  55  G.  3.  2^2 

4.  That  an- agreement  of  reference 
^gmed  by  several  underwriters  re- 
auiresbut  onestan]p,&ir  Stamp,3. 

5.  n^ere  the  court  will  not  compd  a 
l^jr.  to  produce  the  counterpart  of 
a|i  agreement.  See  Ey]U>£i)^c,  12. 

AHEN. 
See  B11.1.S  OF  ExcuANGB,  10, 

ALLOTMENT. 
See  Common. 

AMENDMENT. 

See  Affidavit  to  hold  to  bail,  5. 

1.  The  court  will  amend  a  fine,  by 
inserting  the  parish  of  ^.  instead 
of  that  of  £.,  in  which  the  lands 
intended  to  be  passed  are  errone- 
ously described  to  h^ve  been  situ- 
ated;  it  appearing  that  the  parties 
had  no  such  lands  in  £.»  and  their 
intention  to  pass  the  lands  in  At 
being  shewn  hy  describing  them  as 
haying  been  in  the  possession  of 
diSerent  occupants ; — though  there 
be  no  general  words  in  £ie,  and 
thoug^h  the  deed  to  lead  the  uses 
contain  the  same  mistake  as  the 
fine.  Lamb  v.  Reaston  et  ux.  de- 
forcianUf  M,  54  G,  3.  23 


2.  The  record  in  a  penal  action, 
where  the  jury  by  miFtake  ga?c  da- 
mages, being  carried  by  writ  of  er- 
ror to  the  King's  Bench^  the  [^ain- 
tiff  may  enter  a  remiUitur  of  the 
damages  on  the  record,  and  the 
transcript  may  be  made  conform- 
able thereto.  Ifardymsi  tarn  v. 
Cathcarl^  cleric^  E.  54  U^3.      180 

3.  Where  an  executor  pleifij(ed  a  false 

Slea  of  judgment  recoyercd  against 
imsel^  on  which  juckpment  wss 
entered  up  against  him  for  the  debt 
and  damages  de  boms  iestatoris^  et 
si  nony  de  bonis  propriis^  and  words 
were  afterwards  interlined  on  the 
judgment  roll,  by  which^the  judg- 
ment de  bonis  propriis  was  confined 
to  the  damages  only:  The  couit 
refused  to  strike  out  the  words 
which  had  been  interlined,  it  not 
appearing  by  whom  the  interlinea- 
tion had  been  made,  and  the  judg- 
ment being  of  six  years  staxioiiig. 
Burroughs  v.  Stevens  and  othas, 
executors  of  Elton  ^  E.  54  G.  3.  211 

4.  Where  a  writ  ofji.ja.  directed 
the  money  to  be  returned  be^ 
us,  instead  of  before  the  ting's  jus- 
tices at  Westminster,  biit  was  tested 
by  the  chief  justice  of  C.  P.,  the 
court  permitted  the  plaintiff  to 
amend  on  payment  of  costs.  Simon 
V.  Gumey,  E.  54  G.  3.  23? 

5.  WTiere  to  a  writ  of  venditioni  «- 
pontLs  for  goods  already  taken  10 
execution,  with  a  clause  ofjieri 

facias  for  the  residue,  the  sheriff 
returned  that  he  had  made  of  the 
said  goods  20^.,  but  omitted  by 
mistake  to  return  nulla  bona  to  the 
fieri  facias,  the  court  allowed  the 
«  sherm  to  amend  the  return,  and  set 
aside  an  attachment  issued  against 
him  for  not  making  the  return. 
The  King  v.  The  Sheriff  o/Moi^ 
mouthy  in  a  came  of  Lewis  v.  JUh 
b^rtAt  M.  55  G.  3.  344 

6.  Whece  %itof<indaot  is  entitled  Co 
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treble  CMti  by  a  judge*t  certificate, 
under  a  statute,  and  judgment  is  en- 
•tered  up  for  treble  costs  gentraUy^ 
without  stating  on  what  ground  the 
defendant  is  entitled  to  them;  this 
-is  a  substantial  defect^and  the  court 
will  not  amend  the  judgment  by 
striking  out  the  word  *'  trtrble.*' 
■Dunbar  v.  Hitchcock,  M.  55  G.  3. 

3d2 

J,  ViheretL  capias  is  made  returnable 
on  a  day  certain,  instead  of  a  gene- 
ral return  day,  the  court  will  allow 
it  to  be  amended  on  payment  of 
-costs.  Walker  y.  tiarokey,  AT,  55 
G.  3.  399 

%.  A  mistake  having  been  made  in  the 
'  concord  of  a  fine,  in  the  number  of 

•  messuages  to  be  conveyed,  the  writ 
'  of  covenant  is  altered  in  conformity 

to  it,  but  is  afterwards  restored  to 
its  original  form:  The  court  will 
not  amend  the  concord  by  the  writ 
'  of  covenant  so  altered,  but  leave 
the  party  to  his  remedy  by  a  new 
caption,  or  by  re-acknowledging 
the  concord,  dviterhuck  v.  Bra- 
bani^  deforciant^  H.  55  G.  3.  406 
Q.  A  fine  is  passed  of  thirty  acres  of 
land,  twelve  acres  of  meadow,  and 
twenty-five  acres  of  pasture ; — in 
the  deed  to  lead  the  uses  the  estate 

•  is  described  as  consisting  of  thirty- 

•  five  acres  in  the  whole.  The  court 
refused  to  amend  the  fine  by  in- 
creasing the  quantity  of  each  spe- 

'  cies  of  land,  so  as  to  make  each 
cover  the  whole  quantity  intended 
to  be  conveyed.  Bartram  and  an^ 
other y  plaintiffs^  and  T&tjone  and 
others^  deforciants f  H.55G.3.  446 

].0.  Fine  amended  by  inserting  a  pa- 
rish, according  to  the  deed  to  de- 
clare  the  uses,  dated  subsequently 
to  the  fine.  RotvlUt  and  Marrioity 
phintiffs^  V.  OrUbar,  deforciant y  H, 
55  0.  3«  452 

J'l,  Fine  amended,  by  striking  out 
f^lhe   names    of  the    paris^s   in 

VOL^  I. 


which  the  lands  were  errone- 
ously described  to  be  situated;, 
those  lands  being  extra-parochial. 
Payne  and  another^  plaint iffs^  and 
Garrick  and  wifef  deforciants/  E,  55 
G.  3.  466 

12.  Two  fines  of  different  shares  in 
the  same  lands  amended,  by  stating 
them  to  be  situated  in  A,,  instead 
of  in  the  parish  of  A,<,  there  being 
no  such  parish ;  the  deed  to  lead 
the  uses  of  the  former  fine  being 
correct ;  that  of  the  latter  contain- 
ing the  same  mistake  as  the  finis* 
Percy  Shelly^  plaintiff^  and  John 
Miller  and  mfe,  deforciants;  fVil" 
Ham  Johnson f  pitiintiff,  and  John 
Miller  and  wife,  deforciants,  E.  55 
G.  3.  519 

13.  Recovery  amended  by  inserting 
the  parish  of  ^.  after  that  of  JS.,  in 
which  the  whole  of  the  lands  to  be 
conveyed  were  described  to  be  situ- 
ated ;  part  of  the  lands  being  situ- 
ated in  A,%  that  part  being  parti- 
cularly described  in  the  deed ;  and 
no  land,  answering  to  that  descrip- 
tion, being  in  the  parish  of  B,  .*— 
though  the  parish  of  A*  was  not 
mentioned  in  the  deed  to  make  the 
tenant  to  the  praecipe.  Sidney,  <fe- 
mandant',  Hufme, tenant ;and  AUstin 
and  another,  vouchees,  E.  55  G.  3. 

532 

14.  Declaration  on  a  writ  of  partition, 
and  the  sheriff's  return,  amended 
by  striking  out  an  erroneous  de- 
scription of  the  tfuality  of  the  as* 
tates  conveyed  to  the  (Uflerent  par- 
ties. Samuel  Baker  and  Pnoebe 
his  mfe,  and  George  Eggleson  and 
Catherine  his  toife,  v.  Daniel  and 
others,  £.  55  G.  3.  .     53? 

15-  The  praecipe  and  concord  of-'a 
fine  amended,  by  inserting,  the  real 
christian  names  of  the  de^rciantn, 
instead  of  those  which  had  been 
erroneously  inserted.  John  Grey, 
plaintiff,  and  John  JVainvoright  and 

uu 
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tDi/V,  T%tniat  Waiawrjght  and  wife, 
'fhoinat  CoKrdaU  and Siuannah  kts 
wi/r.  di/orcianti,  T.  56  G.  3.  578 
l6.  Wliere  the  pliiintifF,  having  ob- 
tained leave  to  amend  a  count  of 
bia  declaration,  adds  new  cuuati, 
which  contain  no  new  cause  oFbc- 
tion,  but  only  vary  the  manner  of 
■tating  tbat  which  was  demurred 
to,  the  court  will  not  order  them 
to  be'Btruck  out;  thoufih  inserted 
without  an  order  or  summons  for 
that  purpow.  Brovm  v.  Crump, 
T.  SS  G.  8.  609 

ANCIENT  LIGHTS." 

See  NusANCE, 

ANNUITY. 

!•  In  an  action  on  aq  annuity  bond, 
a  plea,  statins  tbat  a.memarial  has 
been  enrolled,  end,  aFUr  reciting 
it,  that  it  was  not  a  good  and  suffi- 
cient memorial,  according  to  the 
form  of  thestatuteiwithout  stating 
bow  it  is  defective,  or  that  no  other 
has  been  enrolleil,  is  bad  011  spe- 
cial demurrer.  Simmons  v.  Bttai, 
E.54G.3.  155 

3.  A.,  an  altoraey,  purchases  nn  an* 
nuity  of  B.,  and  having  paid  the 
consideration  money,  receives  from 
B.  the  amount  of  a  bill  for  business 
done ;  including,  by  mistake,  a 
charge  tar  searches  for  incum- 
brances, which  searches  had  never 
been  made. — Held,  that  the  pay- 
ment of  this  charge,  so  inadvert- 
ently made,  was  not  a  return  of  the 
concide lotion  money  within  the 
meaning  of  17  Geo.  3.  c.  26,  *.  4. 
Hurd  V.  Qirdlestone,  H.  S5  G.  3. 
^  ■  '  .  40; 

3.  The  memorial  of  an  annuity,  re-, 
ijulred  by  statute  17  Geo.S.'e.  26, 
ih  reciting  the  iridcnture,  states, 
*  that  for  the  better  and  more  edec- 
'tutdljr-securing  the  payment  of  the 


<  said  annuity,  and  in  coniideration 
'oflOf.  the  grantor  diid  grant  the 
'said  estates  upon  (Ae-<rtwJ«,  and  to 

*  and  for  the  uses,  intents,  oimI  pui- 
'  poses  therein  expressed  and  de- 

*  dared.'  Held,  that  this  was  a  snfi- 
cieiit  statement  of  the  trusts  of  the 
demise.  Braam  v.  Rote,  E.  £5  G.a, 

A.  It  is  not  necessary  to  state  in  the 
memorial,  the  names  of  the  attor- 
nies  who  are  authorized  to  enter  up 
judgment  On  the  warrant  of  attot- 
ney.  iMtf. 

5.  Wherethewitnessea  to  the  inden- 
ture and  to  the  warrant  of  attorney 
are  the  same  persons,  it  is  sufficient  - 
to  state  them  as  wituesses  to  the 
former  instrument,  without  repeal- 
ing their  namea  aa  wilneaaes  to  the 
warrant  of  attorney.  iW. 

6.  And  even  though  the  omission  hsd 
been  &tal  to  the  warrant  of  att»- 
ney,  the  other  parts  of  the  aaeuraace 
would  not  have  been  sfiected  by  iL 

mi. 

7.  It  is  no  ground  for  impeaching  aa 
annuity,  that  the  memtmal  doesnM 
state  the  defeazauce  of  the^rarraut 
of  attorney  in  the  recital  of  that  ia- 
strumcnti  it  beinc  explicitly  set  oDi 
in  the  recital  of  the  deed.  Jati- 
ton  V,  Lord  MiUentoton,  E.  55  6. 3. 

B.  Or  that  the  memorial  does  dm 
state  tliat  the  grantor  had  bound 
his  heirs,  &c.  according  to  the 
deeds.  iW. 

9.  Or  that  it  states  the  deeds  to  bsTC 
been  executed  ufi  or  aboid  such  a 
day ;  they  having,  in  foct,  been  ext- 
cuted  OS  tliatday.  Aid. 

ARBITRATION. 
1,  On  a  motion  for  an  attachment,  for 
filing  n  1)111  in  e<[uity,  contraiT  to 
an  order  of  reference,  an  affittvit 
that  notice  of  the  motion  to  malA 
the'order  a  rula-of 'coun  had  bew 
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served  on  the  party's  servant,  kc, 
is  not  sufficient.  Hilton  v^  Hop- 
m)ood,  H.5^G.  3.  5(5 

2.  If  the  day  for  making  the  award 
have  elapsed,  without  any  award 
made,  the  court  will  not  grant  an 
iittachment  for  disobedience  to  the 
order,  unless  notice  of  the  enlarge- 
ment of  the  time  have  been  served 
uoon  him.  ibid. — ^^And  See  No.  8 
of  this  Article, 

-8.  Where  a  cause  has  been  referred 
to  arbitration,  the  court  cannot  in- 
terfere to  enter  a  nonsuit  against 
the  arbitrator's  direction ;  but  the 
party  objecting  to  the  award  must 
move  to  set  it  aside.  Peteis  v. 
Anderson t  E.  5^G.  3.  238 

4.  Where  a  cause  is  f'eferred  to  arbi- 
.tratiou,  the  death  of  one  of  the  par* 
ties,  at  any  time  before  the  award 
made,  is  a  revocation  of  the  arbi- 
trator's authority  s  and  the  court 
will  set  aside  an  award  made  sub^se- 
quently  to  such  death.  Pottt  v. 
Ward,  M.  55  G.  3-  366 

5,  Where  an  arbitrator,  having,  by 
mutual  agreement  of  the  parties, 
closed  .his  examination,  refuses  the 
application  of  the  defendant*:^  at- 
torney for  another  hearing,  and 
makes  his  award ;  the  court  will  not 
set  aside  the  award  on  the  affidavit 
of  the  defendant's  attorney,  that  he 
is  in  possession  of  evidence  which 
woula  repel  that,  on  which  the 
aw^rd  was  foi^nded.  Ringer  v. 
Joyce,  H.  1^5  G.^.  -104 

0.  Tne  iimilation  of  time  prescribed 
by  the  8th  and  Qth  of  fF.  3d.  for 
applications  to  the  court  to  set  aside 
awards,  applies  only  to  cases  where 
an  original  authority  is  given  to  the 
court  by  that  act ;  and  though  the 
court  will,  in.  general,  adopt  the 
same  rule  in  cases  where  their  au- 
thority existed  independently  of 
the  act ;  yet,  where  they  see  suffi- 
cient reason  for  their  interference^ 


they  will  interpose  their  authority, 
though  the  time  prescribed  shouId^ 
h  a ve  elapsed .    Rogers  v.  Dallimore, 
E.  55  G.  3.  471 

7.  That  an  agreement  of  reference 
signed  by  several'  underwriters  re- 
quires but  one  stamp.  See  St  am  p  3. 

8.  Where  the  time  for  making  an 
award  is  enlarged,  and  the  award  is 
made  within  that  time,  a  party  must 
have  regular  notice  of  the  enlarge- 
ment  proved  by  affidavit,  or  by  in* 
dorsement  on  the  copyof  the  submis- 
sion, or  of  the  rule  of  court,  before 
he  can  be  brought  intocontemptfor 
disobedience  to  it;  and  it  is  not  suf- 
ficient that  the  arbitrator  states  in 
his  award  that  he  has  enlarged  the 
time.  JVoUenberg  v.  Lageman,  2\ 
55  G.  S.  579 

ARREST. 

See  Affidavit,  to  hold  to  bail. 
Practice,  5. 
Sheriff,  2, 4,  6,7* 

1 .  Th^t  iin  underwriter  cannot  be  hel^ 
to  bail  on  a  policy  of  insurance,  See 
Insurance,  i. 

2.  For  the  relief  of  the  baij,  where  a 
defendant  is  held  to  baQ  in  a  civil 
action,  and  is  aflerwards  taken  into 
custody  on  an  extent  at  the  suit  of 
the  crown;  See  Bail,  3. 

3.  For  malicious  arrest.  See  Costs,  1 . 

4.  Surrender  under  a  foreign  attach- 
ment not  an  arrest  so  as  to  avoid  a 
subsequent  arrest.  See  FoBElON 
Attachment,  2. 

5.  What  shall  be  considered  a  legal 
arrest  and  imprisonment,  sa  as  to 
constitute  an  act  of  b^kniptcjr. 
See  Bankrupt,  6. 

ASSAULT  AND  BATTERY. 
See  EviDEircE,  l. 

ASSIGNMENT. 

See  Bankrupt,  5.    Cost^-— iecuritjr 
for,  5.    Partnership,  3. 
VV2        ' 
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A.  deposits  goods  with  J^.  for  sale, 
and  then  assigns  his  property  to 
trustees  for  his  creditors ;  the  trus- 
tees, at  iB.'s  request,  pay  the  duties 
on  the  goods,  which,  when  sold,  do 
not  produce  sufficient  to  repay 
them : — Heid^  that  the  trustees  are 
entitled  to  recover  the  money  ad- 
yanced  by  them,  together  with  the 
proceeds  of  the  goods  ;  though  A. 

'  Lady  before  the  assignment,  agreed 
that  they  should  ^o  m  liquidation  of 
a  claim  which  B.  had  upon  him. 
JJvesey  and  others  v.  WtUiSy  E.  54 
G.3.  130 

ASSUMPSIT. 

See  AoBNT.     A  u  seem ekt,  3. 
Assignment.     Bail,]. 
Bankrupf,  2.     Carrier. 
Forged  Instrument. 
Landlord  and  tenant,  2. 
Partnership,  2,3. 
Vendor  and  Vendeb, 2,4>  5^.69 
8,  11,12,  13. 

1.  A  debt  incurred  in  foreign  coin 
is  recoverable  as  for  lawful  money 
of  Great  Britain.  Harrington  and 
others  V.  MacmorriSf  M.  54  G.  3.  3*3 

2.  Assumpsit  lies  to  recover  the  ba- 
lance of  a  banker's  account,  how- 
ever voluminous  il  may  be ;  and  the 
plaintiff  in  such  case  is  not  obliged 
to  bring  account,  Tomkins  v.  IVUt^ 
shire,  E.  54  G.  3.  115 

'3.  When  a  person  contractii  to  build 
*    a  house,  he  is  not  entitled  to  re- 
cover for  the  materials,  on  the  count 
for  goods  sold  and  delivered.     Cot- 
treU\.  Apsey,  T,  55  G.  3.  581 

4.  An  agreement  having  existed  be- 
tween the  successive  vicars  and 
churchwardens  of  a  parish,  that 
certain  fees  should  be  taken  upon 
the  burial  of  strangers  in  the  church- 
yard, and  divided  equally  between 
them ;  the  incoming  vicar  refuses  to 
accede  to  that  agreement,  and  pre- 
vails on  the  collector  of  the  fees  to 


pay  over  to  him  the  whole  of  what 
he  then  has  in  his  hands :— //^/(/, 
that  the  collector  having  received 
one  half  of  these  fees  to  the  use  of 
the  churchwardens,  they  are  entitled 
to  recover  that  moiety  from  the 
vicar,  in  an  action  for  money  bad 
and  received.  Littlewood  v.  Wil' 
Hams,  clerk,  T,  55  G.  3.  5b9 

ATTACH  lMENT. 

See  AuBiTRATioNy  I9  2,  8. 
Sheriff,  2,  4. 
Witness,  2,  3,4. 

ATTORNEY. 

See  Annuity,  2. 
Costs,  2. 

il.,  an  attorney,  at  the  request  ofB., 
who  is  in  custody  for  debt  in  an 
action  in  which  A.  has  not  been 
concerned,  gives  an  undertakingfor 
the  debt  and  costs,  which  he  accord- 
ingly pays  to  the  plaintifTs  attorney, 
without  having  the  costs  taxed. — 
Heldf  that  this  was  not  a  disbtrse^ 
ment  by  A,  as  an  attorney,  within 
the  meaning"  of  %  Geo.  2.  c.  23.  *. 

^  23  Prothero  v.  Thomas^  E,  55 
G.  3.  539 

AUCTION  AND  AUCTIONEER. 

Ste  Vendor  and  Vendee,  4,  6,7. 
Mi  12,  13. 

AUDITA  QUERELA. 
See  Practice,  A» 

AVOWRY. 

See  Costs,  3. 

Replevin,  2.  4. 

AWARD, 

See  Arbitration. 
Stamp,  3. 

•  BAIL. 

1.  Where  jbail  are  fixed  with  the 
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debt,  if  one  of  them,  having  paid  it, 
bring  his  action  against  his  co-bail, 
for  contribution,  he  must  prove  the 
judgment  as  well  as  the  execution. 
Beldon  v.  Tankard^  M.  54  G.  3.     6 

2.  The  court  will  set  aside  the  pro- 
ceedings against  bail,  on  the  ground 
of  the  plaintiff  having  accepted  a 
cognovit  from  the  defendant  in  the 
original  fiction  ;  the  last  instalment 
of  which  would  become  due  on  a 
day  subsequent  to  that  on  which 
the  plaintiff  would  have  been  en- 
titled to  judgment  and  execution, 
had  he  gone  to  trial  in  the  original 
cause.  Crqfis  v.  Johnson,  H,  54 
G.  3.  5g 

3.  ^.is  arrested  and  held  to  bail  in  a 
civil  action,  after  which  an  extent 
issues  against  him  at  the  suit  of  the 
crown,  and  he  is  thereupon  com- 
mitted to  the  custody  of  the  she- 
riff of  London,  On  an  application 
to  the  court  by  the  bail  for  relief, 
— Held,  1st,  that  the  bail  were 
not  entitled  to  enter  an  exoneretur 
on  the  bail  piece  ;  2dly,  the  crown 
having  refused  its  consent  to  the 
defendant  b^ing  surrendered,  un- 
less he  should  be  immediately  re- 
manded to  the  custody  of  the  mar- 
shal ;  that  this  court  would  have  no 
authority  so  to  remand  him,  after  he 
had  been  surrendered  to  the  war- 
den of  the  Fleet ;  and  3dly,  that  the 
bail  could  not  surrender  the  de- 
fendant by  habeas  corpus,  as  a  mat- 
ter of  right,  without  the  consent  of 

.  the  crown: — But  the  court  express- 
ed their  readiness  to  give  the  bail 
time  forsurrendering  the  defendant. 
Hodgson  v.  Temple^  E.  54  G.3.  l6Q 

4.  It  is  no  ground  for  setting  aside 
execution  which  has  been  signed 
against  bail,  that  the  plaintiff  has 
accepted  a  composition  from  tlie 
defendant,  and  suspended  the  exe- 
cution of  a  ca,  sa,  which  bad  been 
issued  against  him  \  though  it  were 


without  the  knowledge  or  consent 
of  the  bail.  Brickwood  v.  Annis^ 
T.  54  G.  3.  250 

5.  Where  a  writ  of  error  is  sued  oiit 
before  final  judgment,  the  four  days 
for  putting  in  bail  in  error  are  to  be 
reckoned  from  the  time  when  the 
taxation  of  costs  is  completed  by  the  . 
insertion  of  the  sum.  Blackburn  v. 
.    Kymery  T,  54  G.3.  3i7a  : 

().  Notice  of  bail  given  on  the  10th 
November;  on  the  12th,  notice 
that  other  bail  would  be  added,  who 
would  justify  on  the  15th ;— on  the 
l4th,  the  latter  notice  counteif- 
manded,  and  notice  again  given  df 
the  original  bail :  They  appearing 
to  justify  on  the  15th ; — Held^  thrtt 
the  last  notice  would  have  been  6iif- 
ficient,  had  notice  of  Justification 

been  given.    v.  Marshall,  M. 

55G.3.  322- 

7.  Bail  by  affidavit  rejected  on  the 
ground  that  one  of  them  was  de- 
scribed in  the  notice  of  justification 
as  A.B.  generally,  but  in  the  afK- 

>  davit  of  justification  asA,D,  the 

younger. v.  Mellcr^M.  55G.3» 

386 

8.  Where  bail  above  are  pU  in  but 
not  justified ;  and  the  sheriff,  being 
fixed,  brings  an. action  on  the  bail- 
bond,  tp  which  thedefendant  pleads, 
comperuit  ad  diem ;  the  court  will, 
on  motion  by  the  sheriff,  order  the 
recognizance  of  bail  in  the  original  * 
action  to  be  struck  off  the  file; 
though  the  defendant  allege  that 
the  sheriffwasfixed  through  his  own 
negligence ;  for  that  should  b»  the 
subject  of  motion  to  stay  the  pro- 
ceedings on  the  bail-bona.  Leigh, 
Esq,  and  another,  v.  BertUs,  E,  55 
O.3.  520 

BAILMENT. 
See  Assignment.     Bankrupt,  9.. 
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BANKER. 

See  Agent,  1. 

ASSUMI'SIT,  2- 

Bankrupt,  I. 

BANKRUPT. 
SceLiEN,VENuoR  andVendee,]3. 

1.  //•  accepts  a  bill  payable  at  his 
banker's,  to  a  larger  amount  than 
his  effects  in  their  hands,  which  is 
there  paid.  Afterwards,  bavins  com- 
mitted an  act  of  bankruptcy,  ne  re- 
pays them  the  balance :  —  Held, 
that  this  was  a  payment  in  fraud  of 
Uie  bankrupt  laws,  and  not  pro- 
tected by  Stat.  1 9  Geo.  2.  c.  32. «.  1 . 

.  Holroyd  and  others  ^assignees  ofHaU^ 

s  a  bankrupt^  v.  Whitehead  ana  others^ 

E.54G.3.  128 

2.  Three  partnicrs,  A,  B.  and  C,  de- 
liver bills  to  D,  (qr*A  special  pur- 
pose ;  W.  and  B.  become  bank- 
rupts : — In  an  action  by  their  assig- 
nees at^aiucit  D.  for  the  proceeds  of 
tlie  bills; — Held,  that  C.  not  having 
been  made  bankrupt,  this  was  not 
a  case  of  mutual  credit  within  5 
Geo.  2.  f.30.  *.  *-J8;  so  as  to  entitle 
tlie  defendant  to  set  off  the  bills 
against  a  debt  due  to  him  from  A. 
B.  and  C — Stani/orth  and  another, 
assi fences  of  Hibbers  and  James^ 
banJcruptSyW  Fe/lotcs^ ^.  54  G.  3. 181* 

3.  A,  purchases  goods  of  B.  on  the 
8th  of  October^  for  the  purpose  of 
exportation ;  but  finding  that  he 
tVtust'  stop  payment,  and  that  he 
cannot  apply  the  goods  to  the  pur- 
pose for  which  they  were  bought, 
he  returnsn,hem  to  B.  on  the  ]6th 
of  October.  On  the  7th  he  stops 
payment, but  expecting  remittances 
from  abroad,  more  than  sufficient  to 
pay  his  debts,  has  no  doubt  but  his 
creditors  will  give  him  time.  They 
however  refusing,  he  is  made  bank- 
rupt on  the  2d  of  November,  In 
an  action  by  the  assignees  agaiiist 


B.  for  the  value  of  the  gooib,  kdJ, 
that  the  jury  were  warranted  h 
finding  that  the  delivery  of  the 
goods  to  B,  was  not  made  in  con- 
templation of  bankruptcy.  Fidgeo^ 
and  others^  dxsignees  <\f  Becker  and 
Barker,  V.  Sharp,  E.  54  G.  S.    196 

4.  If  a  plaintiff,  after  a  verdict  found 
for  the  defendant,  but  before  judg- 
ment signed^  become  bankrupt,  tbe 
costs  are  not  a  debt  proveable  un- 
der the  commission,  and  execution 
for  them  may  issue  a^inst  hifc, 
notwithstanding  his  certificate.— 
Walker  v.Barjies,  M,55  G,3.  3*0 

5.  A.  grants  a  lease  to  B.,  which  coo- 
tains  a  covenant  that  if.,  his  exe- 
cutois  or  administrators,  without 
mentioninff  ^^  assimis,*'  should  not 
underlet  withdut  tKe  consent  of  the 
lessor.  B.  becomes  bankrupt,  and 
his  assignees  assign  the  premises  t  > 

C.  B.  obtains  his  certificate,  am! 
C.  reassigns  the  premises  to  bin:, 
after  which  he  underlt*tg  them  (•> 
another  person.  —  Held^  that  B^ 
having  been  discharged  at  the  time 
of  his  bankruptcy  from  all  cove- 
nants in  thp  lease,  by  stat.  49  G.  3. 
c,  121.  s.  ig,;  the  underletting  by 
him,  which  was  in  the  character  of 
assignee,  was  no  forfeiture  of  the 
lease.  Z)oe,  oa  the  demise  ofChttre 
andothers^  v.  Smith,  M.55  G.  3.359 

(5.  A  person  is  arrested  by  virtue  of 
a  warrant  directed  to  a  sheriffs  of- 
ficer, but  on  account  of  illness  is 
permitted  to  remain  a  few  days  in 
his  o»  n  house,  in  the  custody  of 
the  officer's  follower^  who  is  not 
named  in  the  warrant,  but  who 
keeps  the  key  of  the  house  in  hii 
possession ;  he  is  then  removed  to 
gaol,  where  he  continues  for  the 
remainder  of  two  months.— ^e^. 
that  this  is^a  legal  imprisonment,  so 
as  to  constitute  an  act  of  bank- 
ruptcy. Steoens  v.  Jackson  and 
otkerSf  E.  55  G.  3.  469 
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BILLS    OF   EXCHANGE    AND 
PROMISSORY  NOTES.  * 

See  Affidavit  to  H0LDT0BAiLy4. 
Bankrupt,  I. 
t^oRGED  Instrument,  3. 

1.  Nothing  will  discharge  the  ac- 
ceptor of  a  bill  of  exchange  but 
payment  or  release  ;  and  therefore 
he  is  not  discharged  by  the  holder 
taking  a  cognov  t  from  the  drawer  ; 
and  its  being  an  accommodation 
bill  makes  no  difference.  Fentum 
V.  P^aock  and  another^  M.  54  G.  3. 

14 
2<  i^.  in  Jamaica,  draws  a  bill  on  B, 
in  London^  on  a  Jamaica  stamp; 
leaving  the  payee's  name  in  blank. 
.  C.  gets  possession  of  the  bill,  and 
inserts  his  own  name  as  payce^ 
without  any  other  authority  thati  a 
letter  from  B.  promising  to  accept 
it ;  but  having  the  address  torn  off, 
and  containing  nothing  to  shew  to 
whom  it  was  addre^ssed.  — //f/t/, 
1st,  that  this  was  not  evidence  to 
shew  that  C  was  the  payee  of  the 
bill; — and  2dly,  that  though  the 
bill  might  not  require  an  EugUsh 
stamp,  the  letter,  had  it  been  suffi- 
cient, being  a  separate  contract^ 
would  require  a  stamp.  Crutchley 
V.  Mann^  M,  54  G.  3.  29 

3  The  drawer  of  a  bill  is  only  bound 
to  pay  within  a  reasonable  time, 
after  receifing  notice  of  its  being 
dishonoured  ;  therefore,  where  he 
received  notice  the  day  after  the 
bill  became  due,  a  tender  on  the 
following  day  was  held  to  be  in 
time.  fValker  v.  Barnes,  M.  54. 
G.  3.  36 

4.  Where  a  bill  of  exchange  is  ac- 
cepted,payableataparticuTarplace, 
a  presentment  at  that  place  must  be 
averred  in  the  declaration.  Gammon 
v.  SchmoUy  H.  54  G.  3.  80 

5»A*9  in  June  1811,  agrees  to  purchase 

.  a  house  of  B.  for  1000/.>  paying 
S(M.  down ;  full  powession  to  be 


given  by  the  Ist  of  June  1812.  B. 
is  arrested  in  June  1811,  on  which 
A,  accepts  a  bill  for  B,  in  favour  of 
-B.'s  creditors,  payable  if  the  house 
should  be  given  up  on  the  Is^  of 
June,  1812.  At  ^.'s  request,  A. 
puts  his  nephew  into  the  -house  to 
take  care  of  it,  while  B.  remains  in 
custody.  B.y  having  a  bad  title  to 
the  house,  gives  up  all  claim  to  it, 
and  A.  purchases  it  of  the  r^al 
owner,  being  allowed  the  30()/. 
which  he  had  paid  to  B, — Heir/, 
that  the  possession  which  A,  had  of 
the  house  from  B,  was  not  such  a 
compliance  with  the  condition  of 
the  acceptance,  as  to  support  an 
action  by  the  holder  of  the  bill 
against  A.  Swan  •v.  Cox,  E.  54 
G.  3.  176 

6,  To  an  action  by  the  indorsees  of  a 
promissory  note  against  the  drawer, 
the  defendant  pleaded  that  he  drew 
tlie  note  as  surety  only  for  the 
payee,  and  that  the  plaintiff  had  re- 
leased the  payee  from  all  claim  in 
respect  of  the  said  note;  without 
alleging  that  the  plaintiff  had  notice 
of  the  want  of  consideration  be- 
tween the  defendant  and  payee.— 
Held,  that  the  release  did  not  ope- 
rate  as  an  extinguishment  of  the 
consideration  which  the  plaintiff 
had  given  to  the  payee  for  the 
note,  so  as  to  make  it  a  note  with- 
out consideration  between  himself 
and  the  defendant,  and  therefore, 
that  the  plea  was  bad  on  general 
demurrer.  Carstairs  and  others^ 
assignees  of  Kensington  and  Co,y. 
Rolieston  and  others,  E.54  G.3.  2<7 

7.  A,  employs  B.  to  sell  goods  for 
him  ;  C.,  as  B.'s  broker,  procures 
a  purchaser,  and  draws  a  bill  for 
the  amount,  payable  to  A.  which 
is  accepted  by  the  purchaser,  but 
dishonoured. — Held,  that  C  is  an- 
swerable to  A,  as  drawer  of  the  bill. 
Le  Feuprc  v.  Llqyd^  M.  55  G.  S. 
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8<  A,  being  indebted  to  B.  for  dif- 
ferent usurious  loans^  applies  to 
B.  for  a  further  advance,  which 
B*  agrees  to  make,  at  the  legal  rate 
of  interest,  provided  ^.'s  father 
will  give  his  security  for  it,  and  also 
for  part  of  the  previous 'debt.  A*^ 
father  consents,  and  accepts  three 
bills,  the  two  first  of  which  exactly 
cover  the  legal  debt.  The  first  is 
paid  when  due.    In  an  action  on 

.  the  second ; — HeULy  that  the  ac- 
ceptances, having  been  eiven  part- 
ly as  a  security  for  an  illegal  debt, 
were  all  tainted  with  the  Olegality, 
and  were  therefore  void.  Harri- 
son  V.  Hannei^  M.  55  G.  3.       349 

p.  The  interest  in  a  policy  of  insu- 
rance declared  to  be  on  a  bill  of 
exchange,  drawn  for  the  use  of  the 
shin; /S>«  Insurance,  14. 

10.  Two  British  subjects,  A.  and 
£.,  being  detained  prisoners  in 
France^  A.  draws  bills  payable  to 
B.  on  another  British  subject  resi- 
dent in  England,  which  B.  indorses 
to  C,  an  alien  enemy. — Heldy  that 
on  the  return  of  peace,  C.  is  enti- 
tled to  recover  the  am6unt  of  the 
bills  from  the  acceptor.  Antoirie  v. 
Morshead,  T.  55  G.  3.  558 

]  1 .  The  payee  of  a  bill  of  exchange, 
having,  bidfore  it  became  due,  pre- 
sented it  for  acceptance,  which  was 
refused,  passes  it  to  the  plain tifffor 
value,  without  giving  notice  either 
to  the  drawer,  or  to  the  plaintiff,  of 
the  dishonour;  the  plaintiff  presents 
it,  and  it  is  again  refused  accept- 
ance, of  which  the  drawer  receives 
due  notice: — Hefd,  that  the  ne- 
glect of  the  payee  to  give  notice  to 
the  drawer  of  the  first  refusal,  was 
no  discharge  to  him  of  his  liability 
to  the  plaintiff.  0*Keefe  v.  Duntr, 
T.55G.S.  613 

BILLS  OF  LADING. 

SeeCARkiiRtt. 

CONSIMMENT. 


I 


1.  Indorsee  liable  for  freight.  See 
Freight,  I, 

2.  Goods  carried  from  a  port  in  Scot- 
land to  a  port  in  England  are  not  ta 
be  considered  as  exported,  so  as  to 
make  it  necessary  to  have  the  biil 
of  lading  stamped.  Scotland  r. 
JVHson  and  another^  E.  54  G.S.  204 

3.  A,  deposits  goods  with  B.  as  a  se- 
curity for  money  advanced  by  B^ 
with  a  promise  to  deliver  the  bill  of 
lading  when  it  should  arrive,  in- 
dorsed to  B.     C  is  employed  as  a 

,  broker  to  dispose  of  the  goods  for 
B.*s  benefit.  Before  the  bill  of  lad- 
ing  arrives,  the  goods  are  attached 
in  the  mayor's  court  in  the  hands 
of  C-  by  a  creditor  of  ^.  //r.V, 
that  the  transfer  of  the  property  to 

'  B.  was  complete,  though  the  hill 
of  lading  had  never  been  indorsed, 
and  that  therefore  the  foreign  at- 
tachment was  no  answer  to  an  ac- 
tion by  B.  against  C  for  the  pro- 
ceeds. Giles  and  another^  v.  Nathan 
and  another^  E.  54  G.  S.  S2(> 

BOND. 

1 .  For  pleading  in  debt  on  bond  ^ 
See  Pleading,  2,  3,  5,  6. 

2.  Where  the  insertion  of  a  word  in 
the  condition  made  a  variance  be- 
tween the  oyer  and  the  condition, 
but  did  not  avoid  the  instrument ; 
See  Debt  on  Bono. 

BROKER. 
See  Agent. 

CARRJER. 

An  agreement  that,  in  consideration 
that  A,  would  take  on  board  his 
ship  B.'s  goods,  for  the  purpose  of 
conveyance,  B»  would  pay  a  cer- 
tain sum  on  A*s  delivering  to  him 
the  bills  of  lading,  is  a  valid  con- 
tract ;  and  the  price  of  the  carriage 
of  the  goods  is  re.coverable  imme- 
diately on  the  loading  dienit  vlie- 
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iher  the  voyage  be  performed  or  I 
not.  Andrew  v,  Moorhouse^  E,  54  i 
G,  3.  122 


CERTIFICATE. 

1.  Of  a  judge,  to  entitle  the  defend- 
ant to  costs.     See  Amendment,  6. 

2.  Of  justices,  for  turning  a  road, 
^c'tf  Justices  of  Peace. 

3.  Of  a  bishop  for  nou- residence.  See 

NoN-RESIDtNCK. 

CHARTER-PARTY. 

^^  aorrbment,  2. 
Covenant,  3. 
Evidence,  12. 

CHURCHWARDENS. 
See  Assumpsit,  4, 

COGNOVIT. 

1.  A  cognovit,  accepted  by  the  holder 
of  a  bill  of  exchange,  no  discharge 
of  the  acceptor.  See  Bills  of  Ex- 
change, 1. 

2.  When  a  cognovit,  accepted  by  the 
plaintiff  from  the  defendant,  is  a 
discharge  of  the  bail.     See  Bail, 

'2. 

COMMISSION. 

See  Agreement,  2. 

j4*  commissions  B.  to  siell  a  ship  for 
him,  wliich  is  accordingly  put  up 
to  sale, but  bought  in.  Hetd^thoxB. 
is  not  entitled  to  a  commission  on 
the  sale  of  her.  Alestaer  and  ano- 
tke7'y  assignees  (tf Lawrence  IVUlinms^ 
a  bankrupt^  v.  Atkins  and  another^ 
//.  54  G.  3.  ''     76 

COMPOSITION, 

Fetireen  the  plaintifT  and  defeTidant, 
no  ground  for  setting  aside  exe- 
cution against  the  baiL  See  Bail, 
4. 

COMMON. 

copyholder,   having  a    right  of 
eommoa  in  two  manors,  and  hav- 


ing received  an  allotment  out  of 
one,  in  lieu  o^  his  right  in  that 
manor,  is  entitled  to  his  full  allot- 
ment out  of  the  other,  u-hen  -in- 
closed, whether  the  manors  be  held 
under  the  same,  or  under  different 
lords.  And  though  the  estate^  in 
respect  of  which  he  claims,  be 
partly  enfi-anchised  freehold,  chat 
does  not  extinguish  his  right  as  to 
the  part  enfranchised.  Barxsick  v. 
Mailhevos^  H,  64  G.  3.  M 

CONCEALMENT, 
See  Insurance,  5,  6. 

CONDEMNATION. 
See  Insurance,  2,  3, 1 1. 

CONDITION. 

1.  Of  an  acceptance  of  a  bill  of  ex- 
change. See  Bills  of  Exchange, 
5. 

2.  Of  a  bond ; — for  variance  between 
it,  and  the  oyer.  See  Debt  on 
Bond.  ' 

CONSIGNMENT. 

See  Freight. 

1*  A,  consigns  goods  to  J9.,  abroad, 
and  orders  a  cargo  in  return,  for 
which  he  sends  his  own  ship.  Tlie 
return  cargo  is  delivered  to  A*t^ 
captain,  £.,  stating  it  to  be  on//.*s 
account,  as  A*s  own  goods,  and  to 
be  delivered  to  A,  The  return 
cargo  consisting  of  moregoqds  than 
the  proceeds  of  ^hofe  consigned  to 
B.,  R,  drav^s  bills  on  A,  for  the 
difference,  which  he  sends  to  hic» 
agent,  with  a  bill  of  lading  drawn 
in  blank,  and  desirine  the  agent, 
in  case  of  A*s  refusal  to  accept 
the  bills,  to  indorse  the  bill  of 
^lading  to  C.  A.  refuses  to 
accept  tiie  bills,  and  the  bill  ot' 
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lading  is  accordingly  indorsed  to 

C.  The  ship  arrives,  and  C.  de- 
mands the  cargo^  as  indorsee  of  the 
hiil  of  lading;  the  captain,  how- 
evcr,  refuses,  and  delivers  them 
fo  A,f  who  deposits  them  whh 
D.y  as  his  warehouse-man.  X). 
then  receives  notice  from  B.  to 
hold  the  goods  for  B>  as  his  pro- 
perty; in   consequence  of  which 

D.  refuses  to  re-deliver  them  to  /I, 
In  an  action  of  trover  by  A.  again&t 
D.; — Held  Ist,  that  D,  was  not 
estopped,  by  having  received  the 
goods  as  the  warehouseman  oF  A., 
from  setting  up  the  claim  of  a  third 
person  as  a  defence,  supposing  that 
claim  to  be  a  good  one :  ' 

2dly,  That  A^  having  rested  his 
claim  on  the  supposition  that  the 
property  had  vested  in  him,  could 
not,  if  he  failed  in  that  point,  sot 
up  his  lien  on  the  goods  for  freight: 
—But, 

3dly,  That,  though  the  goods  might 
have- been  delivered  to  the  captain, 
on  condition  of  /l/s  accepting  the 
bills,  yet,  that,  ns  no  such  condi- 
tion was  ini|)osed  at  the  time  of  the 
delivery,  that  delivery  was  com- 
plete, and  vested  the  property  ab- 
solutely in  A,  O^le  v.  Atkinson 
and  another^  M,  55  G.  3.  323 

CONTHACT. 

Sof    \0REEMKNT. 

V  L  N  DO  R  A  N  D  V'  EN  DEE, 

CONTRIBUTION. 
See  Bail,  1. 

COPYHOLDER. 

See  Common. 

COS  rs. 

See  Amendment,  6. 
Attorney. 
Bankrupt,  4. 
Insurance,  l. 
Practice,  9. 


)  1.  When  a  man  sues  as  executor,  the 
<  court  will  require  a  strong  case 
against  him,  to  subject  him  to  costs 
within  the  meaning  of  the  stat.  43 
Geo,  3.  c,  46'.  S.3,  Foulkes  and  an* 
othery  executors,  ifC.  v.  Neighbour^ 
3/.  54G.3.  il 

2.  If  the  plaintiff  and  defendant  coL 
lusively  settle  the  debt  and  costs 
upon  an  execution,  in  order  to  de- 
fraud the  plalntifi's  attorney  of  his 
costs,  tlje  plaintiff*s  attorney  can- 
not  sue  out  a  second  execution  on 
the  same  judgment  to  levy  his  costs 
but  must  apply  to  the  court.  Grnves 
V.  EadeSy  E.  5\  G.  3.  1 13 

3.  The  defendant  in  replevin  avows 
for  rent  inarrear,and  tiiat  the  goods 
had  been  clandestinely  removed : 
The  plaintiff  pleads,  1  st,  non^tenure; 
2di3',  no. rent  in  arrcar;  and  3dly, 
that  the  goods  were  not  dander 
tinely  removed.  The  last  issue 
onlv  being  found  for  tlie  plainti6; 
Held^  that  the  defendant  was  en- 
titled to  deduct  from  the  plainti^t 
costs  the  costs  of  the  two  first 
issues  which  were  found  for  the 
defendant.  Cook  w  Creep,  E,  5^ 
G.  3.  C34 

4.  A.f  abroad,  furnishes  goods  to  L. 
at  the  request  of  C,  who  draws 
bills  on  B.,  payable  to  .-/.,  which 
C  refuses  to  accept.'  A.  sends lOr 
a  witness  from  abroad  for  the  sup- 
port of  an  action  against  B,,  pend- 
mg  which  action  C.  arrives  in  ilvi 
couiitry.  A,  then  discontinues  h's 
action  against  B.,  and  commences 
another  against  C,  in  which  he  re- 
covers by  means  of  the  witness 
he  had  brought  from  abroad  .— 
Held^  that  C.  is  only  liable  for  the 
costs  of  the  witness  xvhile  detained 
in  this  country  y  and  not  for  these  of 
bringing  him  over,  or  a£  sending 
him  back..  Tremain  and  another  v. 
Barrett,  H.  55  G.  3.  463 

5.  But  where  a  witness  ia  sent  for 
from  abroad  btmdjule  for  the  pur* 
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pose  of  the  cause,  and  for  no 
other ;  it  is  in  the  discretion  of  the 
prothonotary  to  allow  the  plaintiff 
the  costs  of  bringing  him  over  and 
of  sending  him  back,  though  he 
should  have  been  sent  for,  and 
have  arrived,  before  the  com- 
mencement of  the  action.  ////</,  and 
See  Trcmain  v.  Faith,  T.  55  G.  3. 

5G3 
(5.  Where  the  defendant  pays  money 
into  court,  and  the  plaintiff  pro- 
ceeds, and  suffers  the  defendant  to 
sign  judgment  of  non  pros,  asainst 
him,  he  shall  not  afterwards  be 
entitled  to  his  costs,  up  to  the  time 
of  paying  the  money  into  court. 
Postie  V.  Beckingtim^  E.  55  G,  3. 

5lQ 

COSTS— SECURITY  FOB. 

1.  The  court  will  not  oblige  an  infant 
plaintiff  to  give  security  for  costs. 
/tnoni/mmtSi  Af.  *»4G.  3.  4 

2.  On   moving  for  a  rule  nisi,   the 
defendant  must  state  in  what  stage' 
the  proceedings  are.     Luzaletti  v. 
Poujell,  M.   55  G.  3.  3JG 

S.  And  the  court  will  not  grant  it, 
where  interlocutory  Judflmient  has 
been  signed,  until  that  judgment 
is  set  aside.  l^Uf. 

4.  Nor  will  the  court  enter  into  the 
merits  of  the  case,  nor  grant  the 
rule  on  account  of  the  hardship  of 
th^  case  upon  the  defendant.  Ci- 
rapno  v.  Hassatt^  H.  55  0.3.  421 
Nor  require  on  insolvent  debtor 
to  give  security,  who,  having  as- 
signed his  property  under  thfe  in- 
solvent acts,  brings  an  action  for  a 
debt  incurred  bef?re  the  assign- 
ment ;=— the  assignees  having  re- 
fu'^ed  to  sue.  Tawnsettd  v.  5won>, 
E.   55  G, 3.  477 

COVENANT. 
«?^ff  Bankrupt,  5. 

PARTK£R;)HrPy3. 


5 


1.  On  a  covenant  for  further  assurance, 

where  the  breach  happened  in  the 
time  of  the  covenantee,  but  the 
damage  accrued  to  the'  heir ;  the 
heir  has  a  preferable  title  to  the 
executor,  to  bring  the  action  of 
covenant.  King  v.  Jones^  £.  5\ 
G.  3.  107 

2.  //.  covenants  \vith  B,  to  serve  him 
for  certain  wages  for  S  years,  at 
the  end  of  which  time  a  balance  re- 
mains due  to  him  from  B.  A.  then 
enters  into  a  fresh  contract  under 
seal,  to  serve  J?,  at  increased  wages; 
and  at  the  end  of  three  years  more, 
it  appears  that  he  has  received,  at 
different  times,  sums  more  than 
sufficient  to  cover  the  balance  due 
on  the  former  contract:-— fff/^^, 
that  the  last  menlidned  sums  hav« 
ing  been  paid  generalitf,  without 
specifying  on  what  account.  A,  liad 
a  rio;ht  to  apply  to  them  to  the 
satisfaction  of  the  simple  contract 
debt.  Peters  v.  Anderson,  E.  54 
G. 3.  23S 

3.  By  charter-party,  the  freighter 
covenants  with  the  owner  to  ship  a 
cargo  at  Oporto,  and  to  dispatcfi 
the  ship  with  the  first  convoy  ff>r 
England t  within  fourteen  working 
days  after  she  is  ready  to  receive 
her  cargo:  It  is  also  agreed,  that 
the  freis;hter  may  detain  the  ship 
for  loafiing,  fifteen  running^  davs 
af\er  the  fourteen,  paying  for  the 
fifteen  at  a  certain  rate.  The  first 
convoy  sails  after  the  expiration  oi' 
the  14  days,  and  before  the  end  of 
the  15. — Held,  that  the  covenant 
to  sail  with  the  first  convoy  is  re- 
stricted by  the  agreement  for  the 
fifkeen  days;  and  therefore,  that  t^e 
defenihint  is  not  liable  to  pay  lor 
the  detention  after,  the  fifteen  davs. 
Connor  v.  Smith,  T.  54  G.  3.    2^6 

4.  Th6  plaintiff  demises  a  publc- 
house  to  the  defer dant ;— tne  de- 
fendant to  take  all  his  pudt  oYxhc 
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plaintiff;  the  plain tii{^  upon  every 
reasonable  request,  to  deliver  good 
malt,  and  if  he  did  not,  the  defend- 
ant to  be  at  liberty  to  buy  it  of 
any  other: — Breach,  that  the  de- 
fendant used  a  quantity  of  malt, 
not  bought  of  the  plaintiff,  and 
without  requiring  the  plaintiff  to 
deliver  such ; — Plea,  that  the  plain- 
tiff had  delivered  bad  nialt  to  the 
defondant,  who  thereupon  bought 
malt  of  others. — Held,  that  the  p|ea 
was  bad  ;  for  as  one  failure  by  the 
plaintifl*  would  not  operate  as  a 
total  suspension  of  the  covenant, 
the  defendant  should  have  alleged 
a  request  to  send  him  good  malt ; 
and  that  he  had  purchased  the 
malt  of  others,  on  the  plaintiff's 
failure  to  do  8«.  Weaver  v.  Ses- 
uonSj  E,  55  G.  3.  605 

COURT  OF  REQUESTS. 
See  Jurisdiction. 

DAMAGES. 

Src  Amendment,  2,  3. 
Trespass. 

DEBT.— On  Bon//. 

»Scf  Pleading,  2, 3,  5,  6. 

1.  To  an  action  of  debt  on  bond,  the 
defendant  prayed  oyer  of  the  con- 
dition, which  was  for  the  payment 
of  100^.  bv  instalments,  till  the 
said  sum  ofoTie  *'  hundred  pounds,*' 
be  paid,  and  then  pleaded  non 
est  factum.  The  word  hundred 
had  been  omitted  in  the  second 
place  where  it  occurs  in  the  condi- 
tion, and  was  afterwards  inserted 
without  the  defendant's  know- 
ledfre. — Held,  tlmt  this  was  a  va- 
riancc  between  the  oyer  and  the 
condition,  which  precluded  the 
plaintiff  from  recovering.  Waugh 
and  others,  administrators  of  Phil- 
lips j  T.  BusseU,  £.  54  G.  S.      214 


2.  But  the  alteration  itself  was  imma- 
terial, and  did  not  avoid  the  insthi-* 
ment.  Ibid.,  and  see' also,  M.  55 
G.S.  311 

DECLARATION. 

See  Action  on  the  Cask,  1. 
Amendment,  14,  16. 
Evidence,  8. 
Penal  Action,  3. 
Practice,  5,  8,  12,  14. 

PUOCFSS,  1. 

DELIVERY. 

See  Evidence,  8. 

What  shall  not  be  considered  a  conv 
plete  sale  and  delivery.  See  Ves- 
DOR  AND  Vender,  1,3. 

DEMURRAGE. 
See  Covenant,   3. 

DEPOSIT. 

See  Vendor  and- Vendee,  4,  (5,  TV 
10,  11,  13. 

DEVIATION. 
See  Insukance,  7,  S. 

DEVISE. 

1.  J,  devises  all  the  rest,  residue,  ^c. 
of  his  estate,  of  xjchatsoever  nature 
or  hind  the  same  might  be,  and  of 
which  he  might  be  possessed  or  in- 
terested in  at  the  time  of  his  de- 
cease, to  trustees,  to  put  and  place 
out  the  same  in  some  public  or  pri- 
vate funds,  on  good  and  sufficient 
security,  with  power  to  call  in,  re- 
move, or  new  place  out  the  same, 
and  to  receive  the  annual  interest 
or  produce  thereof  for  ten  years 
after  his  decease,  in  trust  to  place 
out  the  same  annually  in  like 
manner,  i^o  that  the  interest 
miu^ht  become. a  principal  sum, 
and  at  the  end  or  ten  y«ari  to 
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apply  the  annual  interest  of  the 
whole  of  such  principal  money  in 
the  erection  of  a  free-school,  to  be 
under  the  management  of  the  trus- 
tees, and  their  heirs;  but  the  an- 
nual interest  only  to  be  so  applied. 
Heldy  that  if  the  real  estate  passed 
at  all  under  this  will,  it  was,  at  all 
events,  only  for  ten  years.  Nevo' 
land\.  Majoribanksy  and  others^  M. 
54.  G.  3.  44. 

2.  A*  devised  all  his  messuages,  te- 
nements, lands,  &c.  in  F.,  and  then 
in  fiis  own  OGCupation,  toB.  for  $ve 
hundred  years^ upon  certain  trusts; 
after  the  determination  of  which 
term,  and  subject  thereto,  he  de- 
vised all  his  said  messuages,*  &c.  so 
situate,  to  C. ;  and  in  case  of  C/s 
death,  he  devised  the  said  last- 
mentioned  hereditaments  and  pre- 
mises over.  He  also  bequeathed 
to  C.  the  stock,  crops,  &c.  which 
at  his  death  should  be  upon  the 
said  estate  and  premises  at  7"., 
then  in  his  own  occupation, — Heid^ 
that  those  premises  only  passed  by 
the  will,  either  to  B.  or^  C,  which 
were  in  the  testator's  own  occupa- 
tion, at  the  time  of  making  his  will. 
Doe^  on  the  demise  of  Christopher 
Parkin  and  James  fVilkinsoHt  v. 
Joseph  Parkin,  H.  54-  G.  3.         6l 

3*  A.  devises  a  copyhold  estate  to 
trustees  for  the  use  of  R.  for  her 
life ;  then  to  such  uses  as  B.,  by  her 
last  will,  should  appoint;  and  in  de- 
fault of  such  appointment  to  the 
right  heirs  of  B, — A,  die6;  the 
trustees  are  admitted  in  fee,  on  the 
trusts  declared  by  the  will.  B.,  by 
an  appointment  in  form  of  a  deed 
poll, in  nature  of  a  will,  irrevocably 
devises  all  her  interest  in  the  pre- 
mises to  C. ;  and  declares  that  no 
'  subsequent  will  should  revoke  this 
disposition  :  the  premises  are  sur- 
rendered to  the  use  of  C.  i6  rever- 

'  sion,  and  his  is  admitted  accord* 


ingly.  B.,  by  another  will,  after- 
wards devises  the  premises  to  D. 
and  his  heirs,  so  as  not  to  be  sub- 
ject to  any  of  her  debts,  contracts, 
or  engagements:  Under  this  will 
D.  was  admitted,  and  soon  after- 
wards B.  died.  Held^that  by  the  de« 
vise  to  /).,  the  former  appointment 
in  favour  of  C.  was  revoked,  and  the 
legal  estate  divested  out  of  the 
trustees  under  A,'s  will  and  vested 
in  D.;  and  that  a  surrender  to  D, 
-by  the  trustees  was  as  effectual  as 
if  it  had  been  made  by^. — Doe,  on 
the  demise  (>f  Woodcock,  v,  Barthrop, 
H.  54  G.  3.  90 

4.  A,  devises  to  his  brother  B.  all  his 
real  and  personal  estate,  subject  to 
subsequent  devises  and  legacies; — 
then,  part  of  his  lands  to  B,*6  son, 
C.  and  his  heirs  for  ever ;  then  if  B. 
and  C.  should  die,  having  no  issue 
of  either  of  their  bodies,  all  his 
real  estate  toD. — A.  dies,  and  B. 
and  C.  levy  a  due  of  the  pre- 
mises bequeathed  to  C,  to  -the 
use  of  themselves,  their  heirs  and 
assigns  for  ever ;  and  C.  suffers  a 
recovery  of  the  same  premises  to 
his  own  use. — B,  dies  in  176O,  hav- 
ing had  no  other  issue  but  C.'-^C, 
dies  in  17  79»  never  having -had  any 
issue. — D.  dies  in  1785,  neither 
he,  nor  any  one  claiming  under  him, 
having  ever  had  possession  of  the 
premises. — Held,  Ist,  that  the  de- 
vise over  toD.was  not  an  executory 
devise,  but  a  remainder,  limited 
after  successive  estates  tail  of  C, 
and  of  B.  by  implication  :—2d]y, 
supposing  it  to  have  b^en  an  exe- 
cutory devise,  contingeni;  on  B. 
and  C.  dying,  having  no  issue,  &c.: 
semble,  that  that  event  had  not 
happened : — 3dly,  semble,  that  Z). 
or  his  heirs  could  not  have  had  a 
writ  oi'  intrusion,  supposing  the 
right  to  have  been  in  JD.— 4thly,  if 
he  could,  quo're  whether  he  would 
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not  have  been  barred  by  the  statute 
of  h'initations,  or  by  the  fine  levied 
by  B.  and  C.  Sir  Samuel  Homitly, 
Knighi,  V.  Jamesy  T.  55  G.  3.   5y2 

DISSOLUTION  OF  PARTNER- 
SHIP. 

iSre  Partnership,  2, 3. 

DISTRESS. 

See  Rbplevin. 

DISTRINGAS. 

1.  On  motion  for  leave  to  issue  a 
distringas f  under  stat.  51  Geo.  3. 
c,  ]24>  the  party  moving  must 
swear  that  he  believes  that  the  de- 
fendant absconds  to  avoid  being 
served  with  process ;  and  also  his 
reason  for  such  belief.  Down  v. 
Crevoe,  T.  54  G.  3.  267 

2.  The  court  will  not  grant  a  distrin' 
gdSf  to  compel  an  appearance^son 
the  ground  that  the  defendant  is 
out  of  the  kingdom*.  Jorcfuit  v.  BcU^ 
J/.  55.  G.3.  202 

EJECTMENT. 
See  Witness^  1. 

ERROR. 

1,  Writ  of,  to  reverse  an  outlawry. 
See  Evidence,  4. 

2.  Bail  in  error.  See  BaiL|  5. 

EVIDENCE. 

See  Action  on  the  Case,  J . 
Bail,  1. 

Bills  OF  Exchange,  2. 
Landlord  and  Tenant,  4. 
Witness,  i. 

1.  An  action  for  a  malioibus  prose- 
cution, in  indicting  the  plaintiff' for 
an  assault  and  battery,  where  the 
bill  has  not  been  found,  cannot  be 


supported  without  evidence  of  ex- 
press malice,  as  well  as  of  the  want 
of  probable  cause.  Bj/ne  v.  Muure^ 
M.  54  G.  3.  12 

2.  The  particular  of  the  defendant's 
set  off  is  not  admissible  evidence 
pf  the  existence  of  a  debt  from  the 
defendant  to  the  plaintiff.  Har^ 
rington  and  others^  v.  Macmorrit^ 
M.b^G.Z,  S3 

3*  Condemnation  of  a  neutral,  evi- 
dence  of  her  having  been  engaged 
in  some  illegal  transaction.  See 
Insurance,  2. 

4.  On  a  writ  of  error  to  reverse  an 
outlawry,  on  the  ground  ^  that  the 
outlaw,  before  and  at  the  time  of 
suing  out  the  writ  of  exigeMt^  and 
from  thence  until  the  time  of  pro- 
nouncing the  outlawry,  was  in  parts 
beyond  the  seasf '  the  plaintiff  in 
error  having  proved  the  previout 
proceedmgs  in  the  outlawry,  and 
that  the  outlaw,  at  the  time  of 
suing  out  the  exigent,  was  abroad, 
and  died  abroad,  but  without  fix- 
ing the  time  of  his  death: — Held^ 
that  it  was  not  necessary  to  prove 
the  time  when  thejudgment  of  out- 
lawry was  pronounced.  Richardson 
and  another  t  esecutors^v,  Robertson, 
H.  54  G.  3.  58 

5.  In  a  writ  of  right,  40  y^Rn  undis- 
turbed possession  is  sufficient  to  re* 
but  presumptive  evidence  of  a  seisin 
in  fee  in  the  person  under  whom  the 
demandant  claims; or,  atleast,^n>m 
which  to  presume  a  conveyance  of 
the  premises  to  the  tenant.  Jajfne 
V.  Price,  H.  54  G.  S.  68 

6.  In  an  action  against  a  magistrate 
for  a  malicious  conviction,  it  is  not 
sufficient  for  the  plaintiff  to  shew 
that  he  was  innocent  of  the  offence 
of  which  he  was  convicted;  but  he 
must  also  prove,  from  what  passed 
before  the  magistrate,  that  t(iere 
was  a  want  of  probable  cause. 
hurley  v.  Bethune^  E.  Si  G.^.  23p 
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7.  On  a  question  whether  a  creek  be 
a  public  navigable  river  or  not,  in- 
8tance9  of  persons  going  up  it,  for 
the  iMirpose  of  cutting  reeds,  and 
on  parties  of  pleasure,  without  the 
consent  of  the  person  claiming  ex- 
clusive property  in  the  cr«ek,  are 
evidence  suificient  ior  the  jury  to 
presun(ie  it  a  public  river.  MUes  v. 
Rose  and  others,  M.  55  G.  3.     813 

9.  In  an  action  for  not  delivering 
goodsaccording  to  agreement,  after 
demand  made,  it  is  not  necessary  to 
adduce  evidence  in  support  of  the 
averment,  that  the  plHintiff  was 
ready  and  willing  to  accept  and  pay 
for  the  goods.  Wilks  v.  Atkinson, 
H,5$G.S.  412 

9.  Of  the  evidence  necessary  to  con- 
nect the  declaration  with  the  writ 
in  .9  penal  action,  in  order  to  shew 
that  the  declaration  was  filed  in 
time ;  See  Penal  Action,  4. 

10.  Semb.i  that  in  an  action  for  the 
penalties  given  by  the  9  Ann,  c.  14. 
s,  2.  a  bill  of  discovery  filed  against 
the  defendant  for  the  purpose  of  a 
former  action  on  the  former  part  of 
the  second  section,  for  the  money 
lost,  may  be  given  in  evidence. 
ThUlewood  qui  tarn,  v.  Cracro/i  and 
D*Artej/,  E.  50  G.  3.  497 

11.  What  evidence  not  sufficient  to 
connect  the  sheriff  with  his  officer. 
See  Si^ERiFF,  6, 

1%  Where  an  instrument  is  executed 
by  two  parties,  each  keeping  one 
part;  if  one  be  lost,  the  court 
will  not  compel  the  other  party  to 
produce  his  part,  in  order  to  sup- 
port an  action  against  him  on  the 
instrument.  Street  v.  Broron,  T. 
55  G.  S.  6J0 

EXECUTION. 

See  Bail,  4.    Bankrupt,  4, 
Costs,  2.    Sheriff. 

1.  An  outgoing  tenant  having  agreed 


to  assign  the  remainder  of  his  term 
to  the  incoming  tenant,  the  sheri^ 
before  an  actual  assignment  made^ 
may,  under  an  execution  against 
the  outgoing  tenant,  sell  his  in- 
terest in  such  remaining  term,  and 
set  upon  it  the  same  value  that  the 
incoming  tenant  had  agreed  to  give 
for  it.  Sparrow  v.  the  Earl  of  Bris- 
tol, M.  54  G.  3.  10 

2.  Where  the  sheriff,  by  virtue  of  a 
writ  of  test.  fi.  fa.,  entered  the 
plaintiff's  house,  sold  bis  goods  by 
auction  against  the  plaintiff's  will, 
and  kept  possession  till  afler  the  re- 
turn of  the  writ;  held,  that  this  was 
but  one  continued  trespass.  Aikin^ 
head  v.  Blades  and  others,  M,  54 
G.3..  17 

S.  Return  of  a  writ  of^.^a.  amended^ 
See  Amendment,  4. 

4.  Execution  against  bail  not  set 
aside,  on  the  ground  that  the  plain- 
tiff had '  accepted  a  composition 
from  the  defendant ;  See  Bail,  4. 

5.  Sheriff^s  return  to  a  writ  of  v^. 
ditioni  exponas  amended;  See 
Amendment,  5. 

EXECUTOR. 

j$fe  Amendment,  S. 
Costs,  1. 
Practice,  10. 

1.  Wliere  the  heir  has  a  preferable 
title  to  the  executor  to  brmg  an  ac- 
tion of  covenant.  iS^^Covsnant,  1. 

2.  To  an  action  against  an  executor 
for  goods  sold  to  the  testator,  the 
defendant,  at  nisi  prius,  pleads  a 
plea  puis  darrein  continuance  of 
judgment  recovered  in  a  plea  of 
debt  on  the  simple  contract  of  the 
testator,  commenced  since  thepre* 
sent  action. — On  demurrer,  nM^ 
1st,  that  it  was  no  answer  to  this 
plea,  that  the  judgment  pleaded  was 
in  a  plea  of  debt  on  the  testator*^ 
simple  contract ;  and  Sdly,  that  the 


642 


INDEX    OF  TBB  PRINCIPAL    MATTERS. 


plea  was  not  invalidated  by  the  de- 
fendant having  suffered  judgment  to 
•  pa?8  against  him  voluntarily.  Prince 
V.  Nicholson,  T.54  G.3.  280 

EXPORT. 
See  Bills  of  Lading^  2. 

FINES. 

See  Amrndment,  t,  8,  9,  10,  11, 
12,  15. 

U  The  court  will  allow  a  fine  sur 
concessilf  for  conveying  a  life  estate, 
and  a  fine  sur  cognizance  de  droit 
iantum^  for  conveying  a  rever- 
sionary interest,  in,  the  same  pre- 
Thises,  to  pass  as  one  and  the  same 
fine.  Pndeaux  and  another  v.  Gif' 
ford  and  wife,  deforciants,  H,  55 
G.  3.  422 

2*  Fine  allowed  to  pass,  by  a  copy  of 
the  copy  of  the  praecipe  and  con- 
cord, left  'with  the  judge; — the 
original  having  been  lost.  George 
Eltisf  plaintiff'^  and  Benjamin  John- 
son  and  vi/^,  deforciants ^  T.  55 
G.  3.  553 

FISHERY. 

A  stream  of  water  running  by  the 
side  of  a  piece  of  ground,  which  is 
enclosed  on  every  side,  except  that 
on  which  it  is  bounded  by  the 
water,  is  not  a  stream  in  incloesd 

'  ground,  within  the  meaning  of  5 
Geo,  3.  C.  14>.  s.  3.,  so  as  to  subject 
a  person  fishing  therein  to  tiie  pe- 
nalty inflicted  by  that  act.  Lisle 
T.  Brotwi,  E.  64  G.  3.  1*^7 

FOREIGN  ATTACHMENT. 

See  Bills  of  Lading,  3. 

1.  It  is  no  ground  for  impeaching  the 
regularity  of  a  foreign  attachment, 
that  the  debt  was  contracted,  or 
the  parties  resided  abroad.  Har- 
utgjton  v.  Macmorritf  M%  54  G.3.  33 


2.  A.  proceeds  by  foreign  attach* 
ment  against  £.,  who  surrender, 
and  pleads  to  the  jurisdiction  of 
the  court.  A.  discontinues  the 
foreign  attachment,  and  arrests  B, 
by  process  oqt  of  this  court  i-^-HeU, 
that  the  foreign  attachment  was 
not  such  an  arrest  as  to  entitle  B. 
to  be  discharged  out  of  custody  in 
the  present  suit,  on  entering  a  com- 
mon appearance.  Wood  and  others, 
V.  Thomson,  M.  55  G.  3.  39$ 

FORGED  INSTRUMENT. 

1 .  A.  having  a  navy  bill  which  pur? 
ports  to  be  for  ]  800^,  pays  it  to  B. 
for  that  sum ;  B,  passes  it  to  C, 
who  presents  it  at  the  navy-office 
for 'payment,^  when,  it  appearing 
that  it  was  originally  drawn  for 
800/.  only,  and  that  Uie  sum  had 
been  fraudulently  altered  to  1 8001. 
the  navy-office  detain  the  bill, 
issuing  a  fresh  one  for  600^.;  C. 
demands  and  receives  of  B.  the  re- 
maining 1000/.—- //if£/,  that  B,  is 
entitled  to  recover  the  lOOOLfrom 
A,,  though  all  the  parties  were 
equally  ignorant  of  the  fraud.— 
Jones  and  others^  v.  Ryde  and  mn- 
other,E.  54  G.  3.  157 

2.  So,  though  the  full  apparent 
amount  of  the  bill  should  have  been 
paid  by  the  office,  on  presentment. 
Bruce  v.  Bruce,  and  others,  E.  54 
G.3.  1(55 

3.  A  bill  of  exchange  with  a  forged 
acceptance,  purporting  to  be  pay- 
able at  the  house  of  A.  and  Co., 
bankers,  in  London,  with  whom 
the  supposed  acceptor  keeps  cash, 
is  indorsed  to  B.  for  a  va]uid)le 
consideration.  £.  indorses  it  to  his 
agent  in  Londofi,who  presents  it  on 
the  23d  o^  April  at  the  house  of  w^. 
and  Co,  for  payment.  A,  and  Co.  pay 
it,  and  send  it  on  the  30th  of  April 
to  the  supposed  acoeptori  who  dis« 
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liV0W9  it.  A,  and  Co.  immediately 
give  notice  of  the  forgery  to  B,, 
and  demand  repayment,  which  B, 
refuses.  All  parties  are  ignorant 
of  the  fraud. — Held^  that  A.  and 
Co.»  by  paying  the  bill  without 
ascertaining '  that  the  acceptance 
was  genuine,  were  precluded  from 
recovering  the  amount  from  B, 
Smith  and  others^  v.  Mercer  and 
another^  H.  65  G.  3.  453 

sFRAUD. 

See  Agreement,  2,  3, 
Baxrkcpt,  1,  3. 
Bills  of  Exchange,  8. 
Costs,  2. 

Forged  Instrument. 
Insurance,  2,  3. 
Vendor  and  Vendee,  2. 

FREEHOLD.. 

Enfranchisement  of  lands  not  an  ex- 
tinguishment of  right  of  common. 
See  Common. 

freight: 

See  Carrier. 
Consignment,  2. 
Insurance,  9,  l2. 
Partnership,  2. 

1.  The  indorsee  of  a  bill  of  lading, 
which  directs  4he  goods  to  be  de- 
livered to  order  or  to  assigns^  pay- 
in fT freight^  is  liable  for  the  freight, 
though  he  be  only  acting  as  broker 
for  the  consignee;  and  though  12 
mouths  have  elapsed  since  the 
landing  of  the  goods,  without  any 
demand  of  freight,  he  is  bound  not 
to  deliver  the  goods,  till  he  knows 
that  freight  has  been  paid.  Bell 
and  others^  y,  Kj^mer  M^Taggart^ 
and  others^  £.   54  G.  3.  146 

2.  /i.  consigns  goods  to  B,^  with  di- 
rections to  pay  over  the  net  pro- 
ceeds to  C.  B.  employs  D.  to  dis- 
pose of  tbcm.    Ia  ao  actioA  by  C. 

VOL.  I. 


to  recover  the  proceeds  from  D,, 
J9.  is  entitled  to  make  the  same 
deductions  for  freight,  &c.  as  ^., 
who  was  the  owner  of  the  ship,  iu 
which  the  goods  were  brought^ 
might  have  made.  BlaMurn  v. 
Kymer  and  others^  E,  54  G.  3.  223 

GAME  LAWS. 

J,  being  convicted  of  sporting  con* 
trary  to  the  game  laws,  is  required 
to  bring  his  dog.  to  a  magistrate;  • 
who  orders  it  to  be  immediately 
shot:    Hcldf  that   the  magistrate  < 
was  justified  under  the  5  Ann.  c  J4.. 
s.  4.     Kingsnorih  v.  Breiton^  and 
another^  E.  54  G.  3.  io6 

HEIR. 

Where  the  heir  has  a  preferable  title 
to  the  executor,  to  bring  an  action 
of  covenant.     iSe^  Covenant,  1. 

HIGHWAY. 

See  Action  on  the  Case»  2. 
Justices  of  Pea^e. 

ILLEGALITY. 

/Sfe  Agreement,  2,  3. 

Bills  of  Exchange,  8,  10. 
Insurance,  2,  3,  14. 
Vendor  and  Vendee,  2* 

IMPARLANCE. 
See  Practice,  15. 

IMPRISONMENT, 

What  it  a  legal  imprisonment  so  as 
to  constitute  an  act  of  bankruptcy. 
Set  Bankrupt,  6. 

INCLOSURE. 

See  Common. 
Fishery. 

INDICTMENT. 
See  EviDsxcE,  1. 


644 


INDEX  OP  THE  PRINCIPAL  MATT£llS< 


INFANT. 

1.  The  court  will  not  oblige  an  infant 
plaintiff  to  give  security  for  costs. 
Anonymous,  M.   54  G.  3.  4 

2.  Infancy  pleaded  in  replevin  with 
nnntemdt.     See  Pleading,  1. 

3.  The  court  will  set  aside  a  regular 
interlocutory  judgment,  on  an  affi- 
davit of  merits,  though  it  be  the 
defendant's  intention  to  plead  his 
infancy.  Delajield  v.  Tanner^  M, 
55  G.  3.  «         3gi 

INSOLVENCY. 

Contemplation  of.    See  Bank- 
rupt, 3. 

INSOLVENT. 

jSftf  Assignment. 

Costs.   Security  for,  5. 

INSURANCE. 

1.  If  an  underwriter  be  held  tp  bail 
for  the  amount  of  his  subscription 
to  a  policy  of  insurance,  the  court 
will  order  the  bail-bond  to  bcf  can- 
celled, and  the  plaintiff  to  pay  the 
costs.  Lear  v.  Heathy  M,  54G.  3, 

19 

2,  A  sentence  of  condemnation  of  a 

neutral  by  a  British  vice-admiralty 
court  abroad  is  sufficient  evidence, 

,  from  which  to  presume  that  the  ship 
condemned  had  been  engaged  in 
some  illegal  transaction,  though  the 

■  ground  of  condemnation  do  not  ap- 
pear in  the  sentence.  Gibson  and 
oihers  v.  Mair,  M.  54  G.  3.        3t) 

3.  A  neutral  ship  meeting  by  agree- 
ment a  British  vessel,  for  the  pur- 
pose of  receiving  prohibited  goods 
from  her,  is  illegal,  and  sufficient 
ground  of  condemnation ;  though 
the  British  ship  should  have  had  a 
licence  to  export  them  for  the  pur- 
pose of  trading  with  them.  ILzd,  ; 
and  Gibson  v.  Service,  E.  54  G.  3. 

119 


4.  If  the  declaration  of  interest  h  t 
policy  of  insurance  be  altered,  by 
striking  out  the  words  "  on  ship^^ 
and  inserting  the  words  *'  on 
*'  goods  as  interest  may  ajppear,'* 
and  the  insured  have  no  interest  in 
the  ship,  a  new  stamp  will  not  be 
necessary.  Satvtell  v.  Loudon^  H. 
54  G.  3.  99 

5.  If  a  letter  stating  "  that  the  ship 
which  ought  to  have  gone  to  Fal' 
mouth  to  join  cpnvoy,  had  been 
seen  at  sea  without  convoy,  and 
that  this  was  supposed  to  have  been 
occasioned  by  contrary  winds,"  be 
not  communicated  to  the  under- 
writers, it  is  a  material  ccuiceal- 
ment.  ihJd. 

6.  The  time  ofaship^s  sailing  is  not, 
in  general,  a  circumstance  neces- 
sary to  be  communicated  to  the 
underwriters,  except  ift  the  case  of 
a  missing  ship.  Foley  v.  Molim, 
E.  54  G.  3.  J  f7 

7.  In  a  policy  of  insurance  at  and 
from  London  to  Berbicc^  after  the 
clause,  *'  beginning  the  adventure, 
&c."  are  inserted  the  words  "  ai 
sea  ;"  and  at  the  bottom  of  the  poli- 
cy, the  words,  *'  on  ship:"  the  ship, 
without  express  leave  so  to  do, 
stops  at  Madeira,  by  which  nieam 
she  loses  her  convoy,  and  is  cap- 
tured on  her  way  frora  thence  to 
Berbice: — Held,  that  the  insertion 
of  the  above  words  does  not  implj, 
that  the  risk  commenced  at  sea 
so  as  to  justify  the  deviation; 
though  at  the  time  of  effecting  the 
insurance,  the  under-writers  were 
informed  that  the  ship  had  been  at 
Madeira,  Redman  v.  London,  £. 
54  G.  3.  136 

8.  On  a  policy  at  and  from  Pernam- 
btico,  or  any  other  port  or  ports  in 
the  Brazils  to  London,  **  beginning 
the  adventure  from  the  loading  tlie 
goods  on  board  the  ship,  on  the 
terininatioa  of  hercruisey  and  pre- 
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paring  for  her  voj^age  to  I^ndon  : 
Th€  ship,  on  the  termination  of  her 
cruize,  touched  at  Pemamhuco,  but 
failing  to  procure  a  cargo  there, 
she  proceeded  for  St.  Salvador^  and 
was  lost  on  her  voyage  thither: — 
Held^  1st,  that  the  policy  attached 
at  Pei-nambiico',  2dly,that  the  ship's 
proceeding  for  St,  Salvador  was  no 
deviation ;  and  3dly,  that  tlie  voy- 
age was  well  described  in  the  de- 
claration as  from  Pernambuco  to 
London,     Lambert  v,  Liddard^   E, 

54  G.3.  149 

9.  An  insurance  on  the  freight  of  a 
ship,  destined  for  a  fishing  adven- 
ture, in  the  South  Seas,  is  not  de- 
termined by  the  arrival  of  part  of 
the  cargo  in  another  ship.  Phillips 
V.  Champion,  H  55  G.  3.  402 

10.  //.  and  B.^  trading  under  the  firm 
o£A.  and  Co.y  engage  in  an  adven- 
ture, and  afterwards  receive  C,  and 
Z).  as  sharers  therein.  A  policy  is 
effected  on  account  of  i^.  and  Co., 
and  a  loss  having  happened,  the 

•interest  is  averred,  in  the  declara- 
tion, to  be  in  A.  and  B. ;  u^th  other 
counts,  stating  it  to  be  in  the  other 
parties  respectively,  which  a  judge 
at  chambers  directed  to  be  struck 
out.  It  was  left  to  the  jury  to  say 
whether  f^ll  the  adventurers  were 
intended  to  be  included,  which 
they  found  in  the  affirmative: — 
Held,  that  the  plaintiff  was  entitled 
to  recover  accordingly,  Carruthers 
v.Shcddcn,H.   55  G.  3.  4l6 

1 1.  Where  a  ship  is  seized  and  con- 
demned by  a  foreign  state,  and 
purchased  by  the  master  on  behalf 
of  his  owner,  the  owner  can  only 
recover  as  for  a  partial  loss ;  for  the 
property  in  the  ship  is  not  divested 
out  of  him,     fVilson  v.  Forster,  H, 

55  G.  3.    '  425 

12.  Freight  is  insured  from  ^.  to  B, 
The  ship  sails,  but  is  obliged  to 
put  back  from  stress  of  weather, 


when  she  is  found  to  be  Incapable 
of  complete  repair,*  and  'the  cargo 
is  accordingly  unloaded,  and  the  ship 
sold. — In  an  action  on  the  policy 
for  a  total  loss, — Held,  1st,  that 
there  uas  no  necessity  for  an  a- 
bandonnient  of  the  freight.  But 
2dly,  that  the  insured  was  bound 
to  use  all  reasonable  endeavours  to 
repair  the  ship,  so  as  to  have  car- 
ried the  cargo,  or  a  part  of  it, 
which  would  have  operated  as  a 
salvage.  Green  v.  The  lioyal  Ex' 
change  Assurance  Company^  //.  5.5 
G.  3.  ^     4-17 

13.  That  an  agreement  of  reference, 
signed  by  several  underwriters,  re- 
quires but  one  stamp.  See  Stantpj 
3. 

J 4.  A,,  the  captain  of  a  ship,  having 
incurred  expences  on  her  account, 
draws  a  bill  on 'his  owner  in  pay- 
ment, with  a  memorandum,  **  that 
if  it  should  not  be  honoured,  the 
•  holder  would  insure  the  amount, 
and  place  the  premium,  &c.  to  the 
ship's  and  ^.'s  account."  The  bill 
is  indorsed  to  B.,  and  by  hirn  pre- 
sented for  acceptance,  but  disho- 
noured, and  H.  then  effects  an  as- 
surance, liie  interest  being  de- 
clared to  be  on  the  bill. — In  aa 
action  by  B.  against  A,  for  the 
premium  and  expences: — Htld, 
1st,  that  ^.  was  justified  in  effecting 
the  insurance  as  for  time,  instead  of 
on  the  voyage; — ^and,  2dly,  that, 
whether  the  insurance  were  void  or 
not,  as  between  the  insured  and  the 
under-writers,  B,  was  at  all  events 
entitled  to  recover  the  expences  in- 
curred by  him.  Tasker  and  others  v. 
Scott,  T.  55  G.S.  556 

15.  A  ship  was  insured  at  and  from 
Mcmel  to  England;  warranted  to 
depart  on  or  before  the  15th  of 
September.  Having  taken  in  her 
cargo  in  the  port  of  Memd^  iShe  got 
under  -weigh  with  the  intention  of 
X  x2 
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'.  |]roc«ediDg  od  ber  voyage,  oq  the 
9th  of  September,  with  a  proipect 
of  fevaurable  neather;  but  waa 
obliged  by  contrary  winds  to  come 
to  an  anchor  near  the  mouth  of  the 
barbour,  where  the  was  detained 
till  al^er  the  15th.  Held,  that 
though  thia  would  have  been  a 
com^iance  with  a  narrsoty  to  sail 
by  luch  a  day,  this  warranty  being 
to  depart,  whicli  could  only  mean 
from  the  port  of  Memtl,  had  not 
been  complied  with.  Moir  v.  The 
Uoyal  Exchange  Auaronct,  T.  55  G- 

a.  370 

INTEREST— IN  LAND. 
What  interest  in  a  term  of  years  may 
be  taken  in  execution.  See  £x£cu- 
TIOK,  1. 

INTEttEST—lNTHE  THING 
INSURED. 

1.  Declaration  of,  in  a  policy.    See 

Insurance,  4, 14. 
X  ATCrment  of,  in  the  declaration. 

See  Insurance,  10. 

IRREGULARITY. 

See  PsACTicc. 

ISSUE, 

Costs  of ; — Set  Costs,  3. 

JOINDER,  IN  ACTION. 

Sfc  Action  on  thk  Cash,  3. 

Partnership,  1,2. 

Practice,  5. 

JUDGMENT. 

See  Amrnqment,  S,  3,  (5. 
Bail,  1,  2. 
Bankrupt,  4 
Costs,  a,  6. 

CiiBTi — Skcuhjtt  rot,  3, 
EvioGNce,  4. 
Executor,  2, 
Infant,  3. 


Plkadino,  4,  6. 
Practice,  4, 6,  S,  lO,  l2, 14. 

Replevin,  4. 

JURISDICTION. 
&e  Game  Laws. 
A  person  renting  a  countine-housc 
'    in  the  city  of  Londim,  jointly  with 
another  person,  and  receiving  or- 
dera  there  for  his  buiinew,  is  within 
the  jurisidictioD   of  the    court  of 
requests  for   the  city   of  London, 
though  be    sleep    and   reside   in 
Soulhmirk.     Criji  v.  PHtnm,  T. 
5*G.3.  2t)i) 

JUSTICES  OF  PEACE, 
SwGaub  Laws. 
Evidence,  6. 

1.  Where  an  order  of  justices  for  the 
diversion  and  turning  of  a  road, 
redlei  that  they  had  viewed  the 
new  road,  and  found  it  to  be  in 
good  condition  and  repair  •,—Htli 
to  be  a  soflicient  certificate  thereof, 
under  sUt.  19  6.3.  c.  78.  (.  ig.  Di 
Pmliieu  v.  Ptmngfeathr,  T.  54  G.  3. 

261 

2.  If  the  certificate  be  deposited  with 
the  clerk  of  the  peace,  that  is  sn 
inrolroent  of  it  witnin  the  same  sec- 
tion, ihii. 

3.  Where  B  road  is  stopped  up  b^ 
order  of  justices,  and  «  new  one  is 
substituted,  partly  over  the  ground 
of  a  stranger,  and  -partly  over  sn 
accustomed  road,  that  is  a  sufficient 
compliance  with  the  act,  provided 
the  new  road  convey  the  public  to 
the  same  place  as  the  old  one  diil- 

iHd. 
LANDLORD  AND  TENANT. 
Sn  Bankrupt,  5. 
Covknant,  4. 
Execution,  1. 
Witness,  1. 
1.  Where  a  tenant  by  oiiatRkc,  or 
initi«preient«ti«n,  pajmnt  10  s 
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•person  not  entitled  to  demand  it, 
he  is  not  precluded  by  such  pay- 
ment from  giving  evidence  on  a 
plea  o^  n*M  tcnuit  in  replevin  against 

,  the  supposed  landlord,  to  shew  that 
the  latter  is  not  intitled  to  the  rent. 
Rogers  v^  Packer,  E.  .05  G.  3.     54 1 

%,  A  declaration  that  in  consideration 
that  the  defendant  had  become  te- 
nant to  the  plaintiff  of  a  farm,  the 
defendant  undertook  to  make  a  cer- 
tain quantity  of  fallow,  and  to  spend 
fibl.  worth  of  manure  every  year 
thereon,  and  to  keep  the  buddings 
in  repair.-— f/tf/tf  bad  on  general  de- 
murrer ;  those  obligations  not  aris- 
ing out  of  the  bare  relation  of  land- 
lord and  tenant. — Brown  v.  Crump^ 
J.  55  G.  3.  56; 

LIBEL. 

See  Pleading,  7^ 

LICENCE. 

fSee  Agreement,  2. 
Insurance,  3. 
Non-residence. 

LIEN. 

S^e  Consignment,  2. 
Freight. 

J.  commissions  B,  to  sell  a  ship  for 
him,  and  b^ving  deposited  her  re- 
gister with  him  for  that  purpose, 
becomes  bankrupt. — Held,  that  B. 
has  a  lien  on  the  register  against 
the  assignees  of  A.  for  the  amount 
of  his  demand  against  A.^  consist- 
ing  partly  of  ^barges  incuned  on 
the  ship's  account,  and  partly  of 
other  charges ;  and  that  this  was 
not  such  a  transfer  of  the  property 
as  to  bring  the  case  within  the 
meaning  of  the  register  acts.  Mes- 
taer  ana  another^  assignees  of  Lavo^ 
rente  fVilliams^  a  bankriwt^  v.  At' 
kins  and  another^  H.  54  G.  3.       76 

LIMITATION. 

I.  Of  actions.  See  Action  ok  the 
Case,  3^  4w— Penal  AcTioNy3,4. 


2.  Of  the  time  for  moving  to  set  aside 
an  awards  See  Arbitration,  Q» 

LONDON,  Court  of  RcauEST3. 
iSee  JuAiSDiCTipN. 

MAGISTRATE. 
Bee  Justices  op  Pbacb. 

MALICIOUS  ARREST. 
<See  Costs,  1. 

MALICIOUS  CONVICTION. 

See  Evidence,  d, 

MALICIOUS  PROSECUTION. 
Set  Evidence,  1. 

MANOR. 
See  Common. 

MEMORIAL— OP  an  Annuitt. 
See  Annuity. 

MISNOMER. 

5etf  Practice,  l2, 18. 
Sherifp,  2. 

NEUTRAL  VESSEL. 
See  Insurance,  2,  3. 

NISI  PRIUS. 

That  a  plea  puis  darrein  continuanc€ 
may  be  pleaded  at  nisi  priuSf  See 
Practice,  1,  2. 

NON-RESIDBNCE. 

1.  The  incumbent  of  two  livings.  A, 
and  B.y  obtains  a  licence  from  his 
bishop  to  reside  oat  of  the  parish  of 
^.,  there  being  no  parsonage4iouse 
thereon,  on  condition  of  his  residing 
at  a  short  distance,  and  actually 
performing  the  dutie8.-^//(fM,  thai 
this  is  not  such  a  residence  at  A. 
as  to  excuse  him  from  residing  at 
fi.  without  anptber  licence  for  Uia| 
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purpose.   Wright  v.  Flamaukj  clerk,  < 
M.55G.3.  ^      368 

2.  Where  a  'ice^ice  for  non-residence 
has  been  obtained,  previously  to 
the  Nth  Jiif^y  18] 4,  pursuant  to 
54  G.  3.  c.  54 ;  but  the  allowance 
by  the  archbishop,  required  by  43 
G.  3.  c.  84.  s.  20.,  is  not  obtained 
till  after  that  period  ; — the  licence, 
when  ratified,  is  valid  from  the  time 
when  it  was  orij^inally  granted. 
Wright  V.  Lambj  clerk,  M,  55  G.  3. 

372 
3«  Though  a  licence  for  non-resi- 
dence do  not  cover  the  whole  of 
the  period  for  >\hich  penalties  are 
nought  to  be  recovered,  yet,  if  there 
be  not  sufficient  time  kft  uncover- 
ed to  subject  the  incumbent  to  a 
penalty,  the  court  will  interfere  to 
stay  the  proceedings.  JVi^nn  \,Kay, 
3/.  55G.3.  387 

4.  The  Stat.  54  G.  S.c?.  54.  which  re- 
quires licences  to  be  granted  on  or 
before  the  1st  July,  1814,  does  not 
limit  the  time  within  wliich  certifi" 
cates^are  to  be  granted.  Ibid. 

5.  Scmbh,  that  a  certificate  granted 
after  the  1st  Julj^,  lb  14,  cannot  be 
pleaded  in  bar  to  the  action  :  but  is 
only  a^fl'^^^l^^G  by  application  to  the 
Court  t^  stay  the  proceedings,  ibid. 

^'  The  incui^bent  of  two  livings,  one 
of  which  lias  a  house  of  re^id^ncc 
Ijpon  it,  and  the  other  not,  may  re- 
side on  tlrat  in  which  there  is  no 
parsonage"houf  e,  without  a  licence 
from  the  bishop;  and  such  resi- 
dence will  excuse  him  from  residing 
on  thfe  other  living.  Wi/nn  v. 
Smythies,  E.  55  G.  3.  54? 

NONSUIT. 

See  Arbitration,  3. 

NUSANCE. 

A  window  frame  erected  on  a  party- 
wall,  held  not  to  be  a  common 
nusancc  within  the  14th  Geo.  3.  c. 
78,  80  as  to  deprive  the  owner  of  it  | 


1 


of  his  right  to  the  windowg,  which 
were  proved  to  be  ancient  lights ; 
and  if  it  were,  that  it  would  not, 
without  conviction,  be  an  answer 
to  an  action  for  obstructing  them. 
Titterton  v.   Conycrs,   E,54  G.3. 

140 
ORDER. 

Of  Justices,  Se^JusTiCES  OF  Peace. 

OUTLAWRY. 
See  Evidence,  4. 

OYER. 

For  a  variance  between  it  and  the 
condition,  See  Debt  on  Bond. 

/  PARTICULAR. 

Of  set-off.  See  Evidence,  2. 

PARTITION,  WRIT  OF. 
See  Amendment,  14. 

PARTNERSHIP. 

See  Bankrupt,' 2. 
Insurance,  10.  • 

1.  A  defendant  may  plead  a  secret 
partnership  in  abatement,  thoujrH 
the  plaintiff  had  no  means  of  knoHr- 
ing  of  the  partnership,  and  could 
not  have  proved  it,  had  jic  joined 
the  secret  partner   in  the  action. 

-  Dubois  and  others,  assignees  of 
Schroder^   v.  Ludcrtf  T.  54  G.  3. 

2A6 

2.  Three  partners,  A.  B.  and  C, 
order  goods  from  abroad,  and  then 
dissolve  partnership,  and  make  over 
their  property  to  trustees  for  tlieir 
creditors,  leaving  A.  and  ^.  as 
agents,  to  settle  the  afiairs  of  the 
firm.  The  goods  arrive,  and  are 
delivered  t^  A.  and  B.  Jn  an  ac- 
tion against  A.  B,  and  G.  for  the 
freight,  held,  that  C.  was  not  liable. 
Finder  v.  IVilks  and  others,  T.  54 
G.  3.  248 

3.  Two  partners,  A.  and  B.,  on  the 
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'^6th  o£  August f  I8O9,  agree  to  dis- 
solve partnership  usfroiu  the  1st  of 
January  IhlO,  aiid  that  neither  of 
them  pnall,  after  signing  tlie  deed 
of  dissolution,  make  any  purchase 
to  bind  the  other ;  but  that  every 
such  purchai»e  shall  be  on  his  own 
private  account.  On  the  27th  of 
October,  181Q»  //.  assigns  his  pro- 
perty to  his.  creditors,  who  covenant 
not  to  sue  him,  and  that  if  they  do, 
the  deed  of  assignment  shall  be  a  re- 
lease to  him,  which  deed  is  signed 
by  B.  A,  having  contracted  debts 
in  the  name  of  the  firm,  after  sign- 
ing the  deed  of  dissolution,  B.  pays 
them. — Heldy  1st,  that  B.  was  liable 
for  those  debts,  the  covenant  not 
to  sue  A.  not  operating  as  a  re- 
lease to  B,  2d\y,  that  bupposini^  it 
had,  the  creditors  would  have  had 
an  equitable  claim  on  B.,  which 
would  have  justified  his  paying  the 
mone)  ;  and,  therefore,  that  B.  was 
entitled  to  recover  it  from  A,  as 
money  paid  to  his  use.  Button  v, 
vByrc,  T.  55  G.  3.  6o3 

PARTY.  WALL. 

Sir  N USANCE. 

PAYMENT. 

See  Annuity,  2. 
Attorney. 

1.  What  is  a  payment  in  fraud  of  the 
bankrupt  laws,  S^^ Bankrupt,  1. 

2.  Where  money  paid  generally  may 
be  applied  by  the  person  receiving 
it  to  the  liquidation  of  a  simple  con- 
tract debt,  instead  of  a  debt  under 
seal,  See  Covenant, 2. 

3.  Offlioneyinto  court,  See  Costs,  6. 
Practice,  9. 

4.  Payment  of  rent  by  mistake  not 
conclusive  against  the  person  paying 
it;  See  Landlord  and  Tenant,!. 

PENAL  ACTION. 

See  NON- RESIDENCE. 
PiLOTi. 


1.  The  record  amended  by  entering 
a  remittitur  of  the  damages.  See 
Amendmknt,  2. 

2.  The  court  will  change  the  venue 
in  a  penal  action,  on  the  usual  affi- 
davit, as  well  as  in  any  other  action. 
IVi/nn  V.  Bellman ,  clerk ^  M.55  G.  3. 

320 

3.  But  they  will  not  alter  the  term 
of  which  a  declaration  is  entitled 
to  a  previous  term,  in  order  to 
bring  it  within  the  timelimited  for 
the  action.  IVoodrqffe  v.  IViUiams, 
H.   55  G.  3.  419 

4.  A  writ  is  sued  out  in  a  penal  ac* 
tion  within  the  time  limited,  return* 
able  in  Easter  term,  1813,  but 
which  is  never  returned ;  the  issue 
\^  of  Hilary  term,  1815;  it  is  ob- 
jected that  the  action  was  not 
brought  in  time;  in  answer,  the 
plaintiff  produces  rules  for  time  to 
declare  from  Mic.  term,  1813,  to 
Trill,  term,  1814. — Held^  that  this 

'wns  not  sufficient  evidenoe  to  con- 
nect the  declaration  with  the  writ, 
from  which  the  court  could  pre- 
sume that  the  declaration  had  been 
filed  ill  time.  Thislezvood,  qui  tarn, 
v.  Cracroft  and  D'Arley,  E*  55 
G.3.     .  497 

5.  Semb.  that  in  an  action  for  the  pe- 
nalties given  by  the  9  Ann,  c.  14« 
s,  2.,  a  bill  of  discovery  filed  against 
the  defendant  for  the  purpose  of  a 
former  action,  on  the  former  part 
of  the  2nd  section  for  the  money 
lost,  may  be  given  in  evidence.  lb. 

PILOTS. 

The  penalties  imposed  by  stat«52Geo. 
3.  c.  39.  s.  11.,  on  ships  neglect- 
ing to  take  in  a  pilot,  on  arrivmg  of! 
Dungeness,  are  to  be  calculated,  on 
ships  bound  for  the  river,  not  on  the 
*  pilotage  due  from  Dungmess  to  the 
jDownSf  but  on  that  which  would  be 
due  on  the  ship's  arrival  at  her  ulti- 
mate place  of  destination  in  the 
river.  Maekie  vi  Landon^  T.  55  G.  3. 

5S5 
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PLEADING. 

.  Se$  Action  on  the  Case,  i. 
Amendment,  16. 
Annuitt,  1. 

Bills  of  Exchange,  4,  6. 
Costs,  3, 
Covenant,  4; 
Evidence,  8. 

Landlord  and  Tenant,  2. 
Partnership,  i. 
Practice,  l,  2,  5,  8, 10,  12. 
Sheriff,  5,  7. 

|.  The  plaintiff  in  replevin  may  plead 
in  bar  to  the  defendant's  avowry 
or  cognisance,  that  he  did  not  hold 
as  tenant^  with  a  plea  of  infancy. 
Wilson  V,  4mes^  H,  54  G.  3.     74 

%  In  debt  on  bond,  a  replication 
which  denies  the  defendant's  aver- 
ment of  performance,  and  con- 
eludes  to  the  country,  and  tlien 
assigns  breaches,  is  bad  on  demur- 
ref.  Sir  .JVtiliam  Plomer  and  an^ 
other.  Sheriff  of  MiddUstSy  v.  liouy 
H.  54  G.  3.  95 

$,  And  if  the  defendant,  instead  of 
demurring,  take  issue  and  go  to 
trial  on  the  question  of  perform»- 
ance,  the  court  will,  after  verdict, 

.   award  a  repleader.  '    ibid. 

4.  Plea  by  an  executor  of  judgment 
recovered  in  a  plea  of  debt  on  the 
testator's  simple  contract.  See 
Executor,  2. 

3.  To  debt  on  bond,  the  condition  of 
which  was,  •*  that  A.  B.  shtfuld  de- 
liver a  true  account  of  all  monies 
received  by  him  in  pursuauce  of 
his  office ;"  the  defendant  pleaded 
performance  generally.  The  plain- 
tiff, in  his  replication,  assigned  for 
breach  **  that  J,  B.  was  requested 
to  deliver  a  true  account  of  all  mo-, 
Dies  received  by  him  in  pursuance 
of  his  office,  but  refused  so  to  do.'* 
-— £feW,  on  special  demurrer,  that 
Ibiil  assig>imcnt  of  the  breach  wa^ 


bad,  in  not  alleging  '^  that  J,  B. 
had  received  any  monies  by  virtue 
of  his  office.**  Serra  and  others  v. 
]^e,  H,    55  G.  3,  44| 

€•  fn  an  action  on  bond,  conditioned 
for  the  payment  of  a  separate 
maintenance  to  the  oblieor's  wife, 
the  declaration  alleged  that  certain 
sums  became  due  and  owing  from 
the  defendant  to  the  plaintiff;— 
judgment  arrested,  because  the 
breach  should  have  alleged  the 
money  to  be  due  to  the  wire.  Lunn 
V.  Payne,  E.  55  G.  3.  495 

7,  A  declaration,  stating  that  the 
defendant  published  of  the  plaintiff 
a  false  and  malicious  libel,  purwrrt- 
iffig  thereby  tliut  the  plaiotiff*s  beer 
was  of  a  bad  quality,  and  deficient 
in  measure,  whereb3'he  was  injured 
in  his  credit  and  business:  Held  had 
on  general  demurrer.  Wobdy.Bnmnj 
E.55G,S.  522 

POLICY. 

1.  Alteration  of^-r-^Vc  Insuraucb^ 

4,  7. 

2.  VV'hen  it  attaches  5— /5/«l.  8. 

POSSESSION. 
:^ec  Bills  of  Exchange,  5. 

EviUBNCE,  5. 

PRAqXJCE. 
See  Affidavits. 

AFFIHAVIT  to  hold  to  BAl^ 

Aguekment,  5. 

Amendment. 

Arrest. 

Attachment. 

Bail.    . 

Costs. 

Costs — Security  for. 

Distringas. 

Evidence. 

Finks. 

iNFANt. 

Penal  Action. 
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Process. 
Replevin,  4. 
Sheriff. 
Witness. 
Writ  of  Right. 

1 .  A  plea  puis  darrein  continuance  may 
be  pleaded  at  any  time  after  the 
last  continuance,  Either  in  bank  or 
at  nisi  pritis;  and  it  is  imperative  on 
the  judge  at  nisi  print  to  receive  it. 
Prince  v.  Nicholson,  //.  54  G.  3.  70 

2.  The  plaintif  cannot  object  at  nisi 
prius^  that  the  plea  is  such  a  one  as 
ought  not  to  be  received.         ibid. 

3.  A  defendant  cannot  go  to  trial  by 
proviso,  unless  there  have  been  a 
default  on  the  part  of  the  plaintiff; 
though  there  have  been  a  former 
trial,  and  though  the  defendant 
gave^  notice  to  the  plaintiff  of  his 
intention  to  carry  down  the  record. 
Worcestershire  and  Staffordshire  ca- 
nal a*n$van^y  v.  The  Trent  and  Mer^ 
sey  navigation  company j  E,  54  G.  3. 

4.  The  defendant  in  audit&  quereid 
cannot  move  in  arrest  of  judgment, 
but  must  either  demur  at  the  time 
of  filing  the  writ  of  audit d  quereid, 
or,  if  the  verdict  be  j^iven  against 
him,  must  bring  a  writ  of  error,  or 
move  for  a  new  trial.  Giles  and 
another^  v.  Nathan  and  another,  E. 
54  G.  3.  .         226 

5.  Where  a  defendant  is  held  to  bail 
on  a  writ  issued  against  himself 
and  another,  and  the  plaintiff  de- 
clares against  one  only,  the  court 
will  set  aside  the  declaration  and 
subsequent  proceedings.  Jonge  v. 
Murray  and  another y   T,  54  G,  3, 

2/4 
d.  Where  a  writ  of  error  is  sued  out 
before  final  judgment,  the  four  days 
for  putting  in  bail  in  error  are  to 
be  reckoned  from  the  time  when 
the  tixaM'on  of  costs  is  completed 
by  the  insertion  of  ll>e  sum.  Black' 
burn  V.  Kymcr^  T.  H  G.  3.       2/5 


7.  Venue  changed  in  a  penal  action ; 
— See  Pknal  Action,  2. 

8.  If  the  declaration  be  not  entitled 
of  the  term  in  whiph  the  writ  is  re- 
turnable, or  of  that  of  appearance, 

'  it  is  irregular ;  and  a  judgment 
signed  for  want  of  a  plea  thereto  is 
also  irregular.  Topping  v.  Fuge  and 
another,  M.   55  G.  3.  341 

91.  In  an  action  for  work  and  labour, 
the  defendants,  having  offered  by 
letter  to  pay  a  certain  sum  for  the 
debt,  with  the  costs  up  to  that  tim^, 
which  was  refused  by  the  plaintift^ 
obtained  a  rule  to  shew  cause  why 
the  sum  of  51,  and  the  costs  should 
not  be  paid  into  court,  and  further 
proceedings  stayed,  and  why  the 
plaintifFshould  not  pay  the  costs  in- 
curred since  the  tender;  and  why, 
if  the  plaintiff  refused  to  accept  it, 
the  5/.  should  not  be  paid  into 
court,  and  struck  out'  of  the  decla- 
ration.— The  court  discharged  the 
rule,  it  appearing  that  there  was 
nothing  oppressive  in  the  plain- 
tiff's conduct.  Gibbon  v.  Copeman, 
M.55G.3.  392 

10.  Where  a  judgment  hot  been  given 
for  the  de^ndant  on  demurrer  to  a 
plea,  the  court  will  not,  in  a  subse- 
quent term,  set  aside  that  judg- 
ment, and  suffer  the  plaintiff  to  re-.' 
ply,  by  confessing  the  matters  con- 
tained in  the  plea,  and  taking  judg- 
ment of  assets  quando  acciderint. 
Prince  v.  Nicholson^  Executor,  t^. 
H.  55  G.  3.  401 

11.  A  defendant  may  move  to  set 
aside  the  service  of  a  writ  for  irre* 
•gularity,  at  any  time  before  a  new 
step  is  taken  in  the  cause.  JDand 
V.  Barnes,  fi.  55  G.  3.  403  , 

See  No.  14.  of  this  Art. 

12.  Where  a  defendant  is  sued  by  il 
wrpng  name,  receives  notice  of  de- 
claration,  and  neglects  to  appear 
and  plead  in  abatement,  but  suffers 
the  plaintiff  to  sign  juc^ment  and 
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execute  a  writ  of  inquiry,  he  can- 
not afterwards  move  the  court  to 
set  aside  the  proceedings  for  irre- 
'  gularity.  Smith  and  anaihcr  v.  John 
Patten^  sued  bi/  the  name  of  Joseph 
Fatten^  E.  55  G.  3.  474- 

13.  Proceedings  set  aside  on  the 
ground  that  die  defendant,  having 
two  christian  nanies,  is  sued  by  only 
one  of  them.  Arboumw  WiUough' 
hy,  E.  55  G.  3.  477 

14.  A  motion  to  set  aside  proceedings 
for  irregularity  hhould  be  made  as 
soon  as  the  plaintiff,  by  taking  a 
new  step  in  the  cause,  shews  that 
he  means  to  proceed; — therefore, 
whien  a  defendant  has  been  served 
with  notice  of  declaration,  and,  in- 
terlocutory judgment  having  been 
signed,  with  notice  of  executing  a 
writ  of  inquiry 9  he  is  too  lute  to 
take  advantage  of  a  defect  in  the 
process.  FUtchcr  v.  Wells ,  E»  ^5 
6.3.  550 

15*  Where  a  writ  is  returnable  the 
last  return  of  one  term,  and  the  de- 
fendant does  not  justify  bail  till  the 
first  day  of  the  next  term,  he  is  not 
entitled  to  an  imparlance,  though 
the  plaintiff  do  not  deliver  a  decla- 
ration de  bene  e«fc,  till  after  the  es- 
soin day  of  the  second  term.  Kent 
V,  Vatesy  T.  55  G.  3.  5b7 

PRINCIPAL  AND  SURETY. 

See  Bail,  2,  4. 

Bjlls  Of  Exchange,  i,  3,  6, 7, 
8,  11. 

PROCESS. 

Sec  Affidavits,  6. 
Amendment,  7. 
Practick,  5, 8, 1 1 ,  12, 13,14, 15. 
Sheriff,  2.  3,  4,  6,  7. 

1.  Where  a  defendant  keeps  out  of 
the  way  to  avoid  service  of  process, 
and  a  notice  of  declaration  is  sent 
to  him  in  a  letter  by  the  post, 
which    is    returned  opened^  and 


marked  *^  refused  :'*  -r-Hcid,  that 
this  is  sufficient  service.  Aldred  v. 
Hicksy  M.  54  G.  6.  8 

2.  The  court  will  not  quash  a  writ, 
on  the  ground  of  its  having  been 
served  in  a  wrong  county.  Wat- 
son  V.  Stedmafii  M.  54  G.  3.  9 

3.  in  the  notice  to  appear,  required 
by  5  Geo.  2.  c.  27.  s,  1.  to  be  written 
at  the  bottom  of  the  copy  of  pro- 
cess served  on  the  defendant,  the 
court,  in  Rogun  v*  ^^i  ^*  54  G.  3. 
p.  272,  held  that  ^^  year,  as  well 
as  the  day  of  the  mopth,  must  be 
in  words  at  length ;  but  afterwards 
overruled  that  decision,  and  held 
that  it  was  not  necessary.  IC^nti^- 
ton  v.  Anderson^  T,  55  G.  3.      577 

PROHIBITED  GOODS. 
See  Insurance,  3. 

PROMISSORY  NOTES. 

Sfe-APFI davit  to  hold  to  BAIL,4. 

Bills  of  Exchange. 

PROPERTY. 

1.  Transfer  complete,  without  the  in- 
dorsement of  the  bill  of  lading. 
See  Bills  of  Lading,  3. 

2.  Property  in  a  ship  not  divested  by 
foreign  condemnation.  See  IN- 
SURANCE, 11. 

See  Consignment. 

REAL  ESTATE. 
See  Dbvise. 

RECORD. 
See  Amendment,  2,  3,  6. 

RECOVERY. 

See  Amendment,  13. 

RELEASE. 

See  Bills  of  Exchange,  6. 
Pasthbbship,  3/ 
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RENT. 

Payment  of  by  mistake  not  conclu- 
sive against  the  person  paying  it. 
See  Landlokd  and  Tenant,  l. 

REPLEADER. 
See   Pleading,  3. 

REPLEVIN. 

•  » 

See  Costs,  3. 

Landlord  and  Tenant,  j. 

1.  For  the  sufficiency  of  the  sureties, 
See  Shkriff,  1. 

2.  The  plaintiff  may  plead  in  bar  to 
the  dttendant's  avowry  or  cogni- 
zance^ that  he  did  not  hold  as  te- 
nant^ with  a  plea  of  infancy.  /F//- 
,son  V.  AmeSy  //.64  G.  3.  74 

3.  Where  goods  are  distrained,  and 
at  the  end  of  five  days  appraised, 
but  not  sold,  the  act  of  appraise- 
ment does  not  take  away  the  plain- 
tifl''s  right  to  replevy  them.  Jacob 
V.  King,  E.54  G.  3.  135 

4.  Where  judgment  is  given  on  de- 
murred" for  the  avowant  in  replevin, 
fifteeh  days  notice  of  executing  the 
writ  of  inquiry  should  be  given  to 
the  plaintiff,' as  in  the  case  of  non- 
suit, on  stat,  1/  Car.  2.  c.  7.  Bur- 
ion  V.  Hkkey,  H.  55  G.  3.         44-1 

RIGHT  OF  COMiMON. 
See  Common. 

RIVER. 

5fe  Fishery. 

Wliat  is  evidence  sufficient  to  pre- 

'   sume  a  creek  to  be  a  public  navi- 

gable  river.  See  Evidencb,  7. 

ROAD. 

See  Action  on  the  Case,  2. 
Justices  OF  Peace. 

SALE. 
See  Vendor  AND  Vendee. 


SALVAGE, 
See  Insurance,  12. 

SATISFACTION. 
See  Covenant,  2- 

SECURITY— FOR  COSTS. 
See  Costs— Slcdrity  for. 

SETOFF. 

J.  Particular  of.  Sec  Evidence,  2. 
2.  What  shall  be  considered  a  case 

of  mutual  credit,  within  5  Geo,  2. 

c.  30.  4.  28.  See  BANKRUPT,  2. 

SHERIFF. 

See  Amendment,  5, 14. 
Bail,  8. 
Execution. 

1.  It  is  sufficient  for  the  sheriff,  in 
taking  sureties  on  a  replevin  bOnd^ 
that  they  are  apparently  responsi- 
ble ;  he  is  not  obliged  to  inquire 
into  their  actual  sufficiency.  Hin» 
dal  y.  Blades  and  another,  M.  54 
G.  3.  27 

2.  Where  a  defendant  has  been  ar- 
rested by  a  wrong  christian  name, 
and  the  sheriff  returps  '  I  have 
*  taken  A.  B.  sued  by  the  name  of 
'  C  B.,*  the  sheriff  is  a  trespasser ; 
and  the  court  will  set  aside  an  at« 
tachment  issued  against  him  for  not 
bringing  in  the  body.  The  King 
V.  The  Sheriff  of  Surrey y  in  a  cause 
ofCnffallv.  HunfUy,  H. 54  0.3.  75 

3.  Where  a  rule  to  return  a  writ, 
issued  out  of  this  court,  expires  in 
vacation,  the  sheriff  must  file  it  at 
the  return,  and  cannot  wait  till  the 
ensuing  term ;  the  Common  Picas 
office  being  open  during  the  vaca- 
tion. The  King  v.  ihe  Sheriff  qf 
Middlesex,  in  a  cause  qf  Thompson 
V.  Poivell,  T.  54  G.  3.  270 

4.  Where  the  sheriff,  on  being  ruled 
to  return  a  writ,  gave  notice  to  the 
plaintiff  that  the  writ  was  lost,  and 
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that  the  cikfeadant  was  in  custody ; 
the  plaintiff  should  have  proceeded 
as  if  the  sheriff  had  returned  cepi 
corpus  ;  and  the  court  set  aside  an 
attachment  issued  against  the  she- 
riff for  not  returning  tlie  writ.  The 
King  V.  the  Sheriff  <tf  Kent,  in  a 
cause  of  Read  v.  Heifwood^  T.  $4 
G. 3.  289 

5.  In  trespass  for  breaking  and  en- 
tering the  plaintiff's  house,  and 
continuing  therein  from,  &c.  till  the 
commencement  of  this  suit ;  the  de- 
fendant, as  to  the  continuing  in  the 
house  for  a  part  of  the  time,  "  to 
*•  wit,  for  the  space  of  tvoo  days^^ 
justifies  as  sheriff,  under  a^.  Ja. 
issued  against  the  goods  of  T.  K, 
deceased,  in  th6  hands  of  the  plain- 
tiff's wife,  as  administratrix,  to  be 
administered ;  and  that,  having  just 
grounds  to  believe  that  there  were 
goods  in  the  plaintiff's  house  liable 
to  be  seised,  he  entered  to  search 
for  the  same,  atid  staid  therein  for 
the  space  of  time  in  the  declaration 
mentioned,  the  same  being  a  reason^ 
ahfe  time  in  thai  behalf.  The  repli- 
cation alleges  that  the  two  d^ys 
mentioned  m  the  plea  were  an  un- 
reasonable length  of  time,  for  the 
defendant*8searchingfor  the  goods; 
and  then  new  assigns.  Held^  on 
special  demurrer,  1st,  that  the 
replication  was  bad,  in  having  ten- 
dered an  immaterial  issue,  and  also 
as  bemg  double: — 2dly,  that  the 
defendant  was  justified  in  entering 
the  plaintiff's  house,  by  his  belief 
thl^t  the  goqds  were  there ;  though 
that  belief -were  not  justified  by  the 
event.  Cook  v.  Birt^  sheriff  of  Sur- 
rey j  M.  55  O.  3.  333. — And  see 
No.  7.  of  this  art, 

6.  In  an  action  against  the  sheriff  for 
not  arresting,  it  is  not  sufficient 
evidence  to  connect  the  sheriff 
with  his  officer,  that  the  officer's 
name  appears  on  the  writ,  and  that 


the  writ  has  been  returned  nam  est 
itiventus ;-— the  sheriff  having  gone 
.  out  of  office  before  the  return. 
Funsick  y,  Mqgnay,  &q,  and  an- 
other, T.  55  G,3,  554 
7.  In  a  plea  of  justification  by  the 
sheriff  to  an  action  for  breaking 
the  plaintiff's  house,  and  breaking 
open  the  inner  doors,  it  is  not  suf- 
ficient to  allege  that  he  entered 
under  a  capias  against  one  A»  B.. 
the  outer  door  being  open;  anq 
that  the  rooms  in  the  house  befaig 
fastened,  and  having  reasonable 
suspicion  that  J,  B.  was  therein, 
the  defendant  broke  open  the  same; 
— without  averring  that  4*  B.  was 
actually  in  tl^  house,  or  that  there 
was  any  previous  demand  of  admit- 
tance ; — the  sheriff  being  justified, 
or' not,  in  entering  the  house  of  a 
stranger^  by  the  event.  Johnson 
V.  l2igk^  Esq.  and  another^  T.  5^ 
G.  3.                                             5(J5 

SHIP. 

See  Agreement,  2. 
Commission. 
Insurance. 
Lien. 
Pilots. 

SIMONY. 
See  Agreement,  3. 

SIMPLE  CONTRACT. 

See  Executor,  2. 

Where  money  paid  generally  may  be 
applied  by  the  person  receiving  it 
to  the  liquidation  of  a  simple  con- 
tract debt,  instead  of  a  debt  under 
seal;  5ee  Covenant,  2. 

SPORTING. 

See  Game  Law$. 
Trespass. 
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STAMP. 

Sef  Affidavits,  2. 

Bills  of  Lading,  2. 
Vrndor  and  Vendee,  9. 
t.  That  a  letter,  promising  to  accept 
a  bill  ofexchange,  requires  a  stamp. 
See  Bills  of  Exchange,  2. 

2.  Declaration  of  interest  in  a  policy 
of  insurance  altered  without  making 
a  new  stamp  necessary;  See  In- 

SURANCB,  4. 

3.  Where  several  underwriters  on  a 
policy  enter  into, an  agreement  to 
refer  the  cause  to  arbitration,  that 
agreement  and  the  award  require, 
each,  but  one  stamp; — there  being 
a  community  of  interest  between 
the  parties  in  the  subject  matter. 
Goodson  and  another  v.  Forbes,  E. 
55  G,  a.  525 


STATUTES. 

1 

Elizabeth, 

31.  c.  5. 
31.  c.  d. 

Penal  action. 
Simony. 

James  1. 

321 
299 

21.  c.  4. 
c.  19. 

Penal  action. 
Bankrupt. 

Charles  2. 

321 
469 

17.  c.  7. 

Distresses. 

4-^4 

William  and  Mart/, 
2.  sess:  ].  c,5.    Distresses. 


135 


William  3. 

S  &  g,c.  li.  s,  S.      Assignment  of 

breaches.  g6 

c.  15.  5.  2.     Arbitration.  471 


Anne* 

5.  c.  14.  s.  4.     Game. 
9.C.  ll-.  Gaming. 

12.  i/,2.c.  l#.    Simony. 


106 

497 
2991 


539 

272.  577 

184 

128 


127 
2^1 
140 


George  2. 

2.  c.  23.  s.  23.     Attorney. 
5.  c.  27.  s.  1.     Process. 

c.  30.  s.  23.     Bankrupt. 
19.  c.  32.  5.  1.     Bankrupt. 

George  3. 

5.  c.  14.  «.  3.     Fishery. 

13.  c,  78.  *.  19.     Highway. 

14.  c,  78.     Building  act. 
17.  c.  26.  Annuity.  155.407,478.533 
2d.  c.  60,  s,  19.     Ship^s  register.  7 

34.  c.  6s.  f.  14.     Ship's  register.    76 

35.  c.  63.  s.  13.  Stamp.  ICO 
43.  c.  46.  s,  3.     Costs.  21 

c.  84,  Non- residence.     368.  372. 

387.  547 

c.  141.  Justices  of  peace.  220 
4S.c.\49.     Stamp.  204.  412 

49,  c.  121.     Bankrupt.  359 

51.  c.  124.  s,  2.     Distringas.        267 

52.  c.  39.  *.  1 1.     Pilot  act.  585 
54.  c.  54.     Non-residence.  368.  372. 

367.  547 

SURETIES. 

1.  For  the  sufficiency  of,  in  replevin, . 
See  Sheriff,  l. 

SURETY  AND  PRINCIPAL. 

See  Bail,  2,  4. 

Bills  op  Exchange,  l^  3,  6, 
08,11. 

TENDER. 

See  Bills  of  Exchange,  3. 
PRAcfriCE,  9. 

A  tender  to  a  managing  clerk,  before 
action  brought,  is  good ;  though  the 
clerk  should  have  received  orders  ' 
not  to  accept  it.    Muffatt  v.  Par^ 
sons,  H.  54  0.  3.  55 

TRANSFER— OF  PROPERTY. 

Complete  without  the  indorsement 
of  the  bill  of  lading.  Sse  Bill  o  f 
Lading,  3. 

SeeLlRti. 
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TRESPASS.        • 

See  Execution, 2.  Sheriff,  2,  5, 
7. 

In  trespass  for  breaking  and  entering 
the  plaintiff's  closes,  and  sporting 
there,  under  circumstances  of  ag- 
gravation, the  jury  gave  500/.  da- 
mages :— The  court  refused  to  re- 
duce them,  though  the  plaintiff  had 
sustr.ined  no  actual  pecuniary  da- 
mage. Merest  v.  Harvey,  E,  54 
S,  H.  139 

TRIAL— BY  PROVISO. 
See  Practice,  3. 

■ 

TROVER. 

Set  Consignment. 

Vendor  and  Vendee, i, 3, lo. 

TRUSTEE. 

See  Assignment. 

Action  against  the  trustees  of  a  turn- 

'     pike  road,  for  damages  occasioned 

by  them  in  the  execution  of  their 

office.  See  Action  on  the  Case, 

2. 

TURNPIKE  ACT. 
Sec  Action  on  the  Case,  2. 

VARIANCE. 

See  Debt  pn  Bond. 

Vendor  and  Vendee, 5. 

VENDOR  AND  VENDEE. 

].  A.  purchases  from  the  defendant 
a  quantity  of  oil,  which  was  not  to 
be  drawn  off,  but  by  agreement  was 
to  remain  undivided  in  the  defend- 
ant's cisterns,  and  for  which  A,  was 
to  pay  a  weekly  rent  for  warehouse 
room;  A.*8  bill  for  the  oil  being 
dishonourcd^and  he  having bccom« 


bankrupt : — Helt/^  that  the  oil  not 
having  been  severed  from  the  de- 
fendant's stock,  this  did  not  amount 
to  such  a  delivery  as  would  entitle 
the  assignees  of  A»  to  maintain 
trover  for  it.  White  and  others^ 
assignees  of  Shuttl^wortk  and  Good* 
fellov,  v.  'n'i/ks,  M,  54  G.  3.         2 

2.  It  is  not  sufficient  to  invalidate  a 
contract  for  the  sale  of  goods,  that 
the  vendor  knew  they  were  to  be 
applied  to  an  illegal  purpose,  unless 
he  have  a  share  in  the  unlawful 
transaction.  Hodgson  and  another^ 
V.  Temple^  M,  54  G.  3.  5 

3.  A,  havinir  a  quantity  of  liemp  in 
the  hands  o(^  B,y  sells  part  of  it  to 
C,  at  a  certain  price,  payable  by  C/s 
acceptance  at  a  stated  time,  >4 
days  allowed  for  delivery ;  and 
gives  to  C,  BfTi  order  upon  B,  to 
weigh  and  deliver  the  hemp,  so 
sold,  to  C  or  bearer.  Before  the  14 
days  had  expired,  A.  gives  />.  no- 
tice not  to  deliver  the  hemp  to  C. 
The  hemp  not  having  been  weighed 
off,  and  no  bill  of  exchange  having 
been  given  in  payment  for  it, — 
Held,  that  the  salo  of  it  to  C.  was 
incomplete  ;  and  that  B,  was  liable 
for  it  in  an  action  of  trover  bv  J. 
Shcpley  v.  Davis  and  anoi/ur^  T.  54 
G.  3.  2.72 

4.  A.  buys  a  house  at  an  auction, and 
deposits  part  of  the  purch;;ise  mo- 
ney, the  remainder  to  be  paid  upon 
the  vendor's  making  a  good  title. 
It  turns  out  that  the  vendor's  title 
is  good  in  law,  but  bad  in  equity : 
— Held,  that  A.  is  entitled  to  reco- 
ver back  the  deposit  from  the  auc- 
tioneer in  an  action  at  law.  3/a- 
berly  v.  Robins^  T.  54  G.  3.       253 

5.  A.  agrees  to  buy  and  B.  to  sell  a 
quantity  of*'  St.  Petersburgh  clean 
hemp,"  at  a  certain  price,  throuirh 
the  medium  of  a  broker,  who  acts 
as  agent  for  both  parties.  The 
broker  delivers  a  bought  note  ioA.^ 
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til  which,  by  mistake,  he  inserts 
*^RigaRhine  hemp,*' instead  of  **S/. 
Petersburgh  clean  hemp,"  and  then 
delivers  a  sale  note  to  /5.,  stated 
correctly,  accordincj  to  the  original 
contract.  Held,  that  the  variance 
between  the  two  notes  was  fatal, 
and  therefore,  that  B:  could  not 
recover  in  an  action  against  /I,  for 
not  completing  the  contract. — 
Ihorntan  and  others  v.  Knitpster, 
M.  55  G.  3.  355 

6.  An  auctioneer,  receiving  money  as 
a  deposit  on  the  sale  of  an  estate 
by  auction,  Knowing  tliat  there  is  a 
defect  in  the  vendor's  title,  is  an- 
swerable to  the  purchaser  for  the 
deposit,  though  he  should  have  paid 
it  over  to  the  vendor.  Edwards  v. 
Nodding,  M.  55  G,  3.  377 

7.  iScfTi^.that  he  is  a  mere  stakeholder, 
and  not  to  be  considered  as  agent 
for  both  partijes;  and  that  he  is 
liable,  at  all  events,  till  the  contract 
be  completed.  ibid. 

8.  In  an  action  for  not  delivering 
goods  according  to  agreement,  af- 
ter demand  made,  it  is  not  jieces- 
sary  to  adduce  evidence  in  support 
of  the  averment,  *  that  the  plain- 
tiff was  ready  and  willing  to  accept 
and  pay  ^or  the  ;.'Oods.'  WUks  v. 
Athimson,  H.  55  (V.3.  41'^ 

g.  Where  a  man  agrees  to  sell  a  quan- 
tity or'  oU,  he  not  having  the  oil 
ready  made,  but  only  the  raw  ma- 
terials for  making  it; — //f/</,  tiiat 
this  is  a  contract  for  the  sale  of 
goods,  wares  and  merchandize, 
within  the  exemption  of  the  stamp 
act.  ibid, 

10.  //.  sells  an  estate  to  C,  who  pays 
part  of  the  purchase  money,  and 
the  title  deeds  arc  dcpoijlted  with 
6'.,  to  be  delivered  up  to  B,,  when 
he  pays  tho  residue,  //.  gets  pos- 
session of  rhem  again,  and  pledges 
tiiem  to  D.  for  a  valua*)le  consider- 
ation.<--//c/e/,  that  B.,  on  tcuder- 


ing  the  remainder  of  the  purchase 
mone^^  is  entitled  to  recover  tlie 
deeds  from  D.  Hooper  and  others^ 
assignees  (>f  Wells,  v.  liamsboUum 
and  others,  H.  55  G.  3.  414 

\l.  A.  puts  goods  up  to  auction,  one 
of  the  conditions  of  sale  being,  that 
the  goo<ls  should  be  taken  away  at 
the  buyer's  expence,  within  four- 
teen days;  in  deHiult  of  which,  the 
deposit  to  be  forfeited,  the  goods 
to  be  resold,  and  the  loss  to  be 
made  good  by  the  purchaser  at  the 
auction. — /i.buys  the  goods,  and  a 
bought  note  is  entered  into  with 
this  clause;  **  14  days  for  receiv- 
ing and  delivery." — Held,  that  the 
meaning  of  the  two  contracts  (the 
conditions  of  sale  and  the  bought 
notc^  was,  that  the  14  days  should 
be  allowed  to  the  purchaser  only; 
and  that  the  vendor  should  have 
been"  always  ready  to  deliver  them 
on  request.  Hagedon  v.  Laing, 
E,  55  G.  3.  514 

12.  Semb.  that  this  was  not  a  contract 
to  entitle  A.  to  recover  on  the 
counts  for  goods  bargained  and 
sold; — or  at  least  that  he  was  not 
so  entitled,  after  having  resold  the 
goods.  ibid. 

13.  A  bankrupt's  estate  is  sold  by 
auction ;  the  purchaser,  after  hav- 
ing paid  a  deposit,  gives  notice  that 
he  means  to  abandon  the  purchase, 
on  a  suppo.sed  defect  in  the  title ; 
the  commission  is  afterwards  super- 
seded, on  the  ground  that  there 
was  no  good  petitioning  creditor's 
debt,  and  another  commission  is- 
sues, and  the  same  assignees  are 
chosen: — Held,  that  as  the  assig- 
nees, at  the  time  when  they  re- 
ceived notice  from  the  purchaser, 
had  not  a  good  title  to  the  estate, 
they  could  not  enforce  the  con- 
tract, nor,  consequently,retain  the 
deposit.  Bartlett  v.  Ttahin  ami 
another,  2\  5fi  G,  3,  5b3 


658 


INDEX  OF  THE  PRINCIPAL  MATTEBS. 


VENUE. 

1.  Affidavit  to  change  the  venae.  See 
Affidavits,  3. 

2.  Venue  changed  in  a  penal  action. 
See  Penal  Action,  2. 

3.  In  an  action  on  the  case,  for  da- 
maging the  plaintiff's  wharf,  the 
description  ol  the  premises  in  the 
declaration  referred  to  the  venue, 
and  not  necessary  to  be  proved  as 
laid ;  See  Action  on  theCase,i. 

VICAR. 
See  Assumpsit,  4. 

VOYAGE. 

Description  of  in  a  policy,  See  In- 
surancb,  8. 

USURY. 
See  Bills  of  Exchange,  8. 

WAREHOUSEMAN, 
jw  Consignment. 

WARRANTY. 

See  Insurance,  \3, 

WINDOWS. 
Obstruction  of,  See  NusANCE. 

WITNESS. 

1 .  In  ejectment,  the  defendant's  son 
is  not  a  competent  witness  to  prove 
thathCj  and  not  his  father,is  tenant 
in  possession.  Doe  on  the  demise 
of  Jones  and  othcrsy  v.  IVilds^  M. 
54  G.  a.  7 


2.  The  court  will  not  grant  ain  attach* 
meut  against  a  witness,  for  not  ap« 
pearing  to  give  evidence  according 
to  his  subpoena^  he  having  attended 
for  two  days,  in  expectation  of  the 
trial  coming  on,  and  having,  on  the 
third,  lefl  the  court  on  his  own  bu- 
siness, on  hearing  thai  some  other 
causes  were  coming  on.  Biamffbrd 
V.  De  Tastet,  3i.  54  G.  3.  42 

3.  Nor  unless  a  clear  case  of  cou- 
'tempt  can  be  made  out  against  him. 
Holme  V.  Smithy  IL  55  G.  3.      410 

4.  Nor  where  the  witness  resides  24 
miles  from  the  assize  town,  and  liis 
expences  are  not  tendered  to  iiiin 
till  the  evening  before  the  trial. 

ibid, 

5.  When  costs  shall  be  allowed  for 
bringing  a  witness  from  abroad, 
See  Costs,  4,  5,     * 

WRIT. 
See  Process. 

willT  OF  ERROR. 

See  Bail,  5. 
Practice,  6. 

WRIT  OF  PARTITION, 

Amendment  of.  See  Amendment, 
14. 

WRIT  OF  RIGHT. 
S^e  Evidence,  5- 

The  court  will  not  assist  the  demand- 
ant in  a  writ  of  right ;  and  there- 
fore will  not  allow  him  to  quash  a 
writ  of  summons,  which  has>  been 
irregularly  executed.  Adams^  de- 
mandant^ Radvay^  tenanty  T.  55 
G.  3.  CO'i 
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